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ERRATA. 


lb  second  head-note,  page  190,  for  "  sufficient,"  read  insufficient. 
«        "  «  "     198,  for  « of,"  read  to  a  paramount  title. 

"    first  "  "      /^So,  for  "  sufficient,"  read  insvfficienl. 

«    fourth        «  "     706,  for  "deceased,"  read  f/ceti. 

«  second       **  «     749,  for  "bond,"  read  land. 

Other  errors  will  occasionally  be  found,  but  they  are  so  slight,  and  of 
Buch  easy  correction,  that  it  is  unnecessary  to  notice  them. 
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CASES  ARGUED  AND  DETERMINED 
AT  JUNE  TERM,  1849. 


KEMP  vs.  THOMPSON. 

1.  To  authorise  a  recovery  in  an  action  of  trover,  it  is  essential  that  the 
plaintiff  should  prove  either  a  general  or  special  property  in  himself. 

Error  to  the  Circuit  Court  of  Choctaw.  Tried  before  the 
Hon.  John  Bragg. 

J.  L.  Smith,  for  plaintiff  in  error,  cited  the  following  au- 
ttiorities:  Smith  v.  Lockard,  4  A.  R.  288;  Wenlworth  v.  The 
People,  4  Scam.  554;  Stickney  v.  Davis,  IG  Pick.  19;  Burns 
V.  Taylor,  3  Port.  1S7;  Hallowell  &  Aug.  B'k  v.  Howard,  14 
Mass.  181. 

Vary,  for  the  defendant. 

PARSONS,  J. — This  is  an  action  of  trover  to  recover  the 
value  of  four  bales  of  cotton.  Glass,  deputy  of  Thompson, 
who  was  sheriff  of  Sumter  county,  levied  upon  the  cotton  in 
question,  whilst  in  the  possession  of  the  plaintiff  in  error,  by 
virtue  of  an  attachment  against  one  Pope.  The  only  title  set 
up  by  the  plaintiff  was  such  as  he  acquired  by  the  levy ;  and 
the  levy  was  the  only  evidence  tending  to  prove  that  the  cotton 
was  the  property  of  Pope.     There  are  several  errors  assigned, 
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Darling  v.  Bryant  &  Walker. 


but  the  decision  of  the  first  which  is  presented  by  the  bill  of 
exceptions  will  suffice  to  dispose  of  the  case. 

At  the  trial  the  counsel  for  the  defendant  below  requested 
the  court  to  charge  the  jury  -'that  the  plaintiff  could  not  re- 
cover unless  they  were  satisfied  that  the  cotton  levied  on  was 
the  property  of  the  defendant  in  the  attachment;"  which  the 
court  refused.  It  is  unquestionable  that  a  party  in  order  to  en- 
title himself  to  recover  in  this  action  must  prove  a  property  in 
himself;  a  property  either  special  or  general  is  sufficient;  but 
a. property  is  essentially  necessary. — 2  Green.  Ev.  63P;  1  Term. 
R.  56.  The  party  consequently  had  a  right  to  the  charge  as 
demanded;  the  Circuit  Court  erred  in  refusing  it.  Let  the 
judgment  be  reversed  and  the  cause  remanded. 


DARLLXG  vs.   BRYANT  &  WALKER. 

1.  The  declarations  of  oric  in  possession  of  and  having  the  charge  of  a 
steam-boat  are  cdmpetent  evidence  to  show  that  a  third  person  is,  with 
him,  a  joint  owner  thereof. 

Error  to  the  County  Court  of  Montgomer)\  Tried  before 
the  Hon.  Adam  C.  Felder. 

This  was  an  action  of  detinue  by  the  defendants  against  tlie 
plaintiff  in  error  to  recover  eighty-four  pieces  of  marble,  &c. 
It  appears  that  the  marble  in  question,  weighing  some  thirty-five 
or  forty  tons,  was  freighted  on  the  steam-boat  Creole  from  Mo- 
bile to  Montgomery,  and  consigned  to  the  defendant,  Darling; 
that  the  defendant  removed  the  marble  from  the  wharf  at  Mont- 
gomery, where  it  had  been  taken  from  the  boat  and  deposited, 
without  paying  the  freight,  and  without  the  consent  of  the  own- 
ers of  the  boat  or  their  agents,  &c.  In  the  course  of  the  trial 
the  plaintiffs,  to  prove  their  joint  ownership  of  the  boat,  intro- 
duced one  Mayhew  as  a  witness,  who  testified  that  Bryant,  one 
of  the  plaintiffs,  whilst  he  was  captain  and  in  charge  of  the  boat, 
and  before  the  marble  was  shipped,  told  the  witness,  either  at  the 
wharf  in  Mobile,  where  the  boat  was  then  lying,  or  on  the  boat 
itself,  but  the  witness  thought  the  former,  that  Walker  was  a 
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Durling  v.  Bryant  &  Walker. 

joint  owner  of  the  boat  with  him.  The  defendant  objected  to 
this  testimony,  on  the  ground  that  ownership  in  Walker  could 
not  be  proved  by  the  declarations  of  Bryant,  but  the  court 
overruled  the  objection  and  refused  to  exclude  the  evidence. 
The  ruling  of  the  court  is  the  error  now  relied  on  for  a  rever- 
sal of  the  judgment. 

F.  S.  Jacksox,  Martin  &  Baldwin,,  for  Plaintiff  in  error: 
The  Court  erred  in  admitting  the  declarations  of  Bryant  &  Wal- 
ker. The  object  of  their  introduction  was  to  prove  the  distinct 
fact  of  ownership  by  both  Walker  (who  was  not  in  possession, 
or  present,)  and  Bryant :  The  effect  of  which  would  be  to  per- 
mit a  party  to  make  testimony  for  himself. — INlcBride  &  Wife 
V.  Thompson,  8  A.  R.  652  ;  Abney  v.  Kingsland,  10  A.R.  3-55. 

Elmore  &  Yancey,  for  the  defendants:  The  plaintiff's 
counsel  say,  the  declaration  is  admissible  to  show  the  posses- 
sion and  right  of  possession.  This  is  an  admission  of  property, 
sufficient  to  sustain  the  action,  and  this  is  all  we  contend  for. 

CHILTON,  J. — The  proof  made  by  the  witness  Mayhevv  of 
the  declarations  of  Bryant,  who  was  in  possession  of  the  boat  at 
the  time  such  declarations  were  made,  was  properly  admitted 
the  court.  It  is  a  principle  of  law  not  any  where  disputed,  that 
the  declarations  of  a  tenant  in  possession  either  of  real  or  per- 
sonal property,  explanatory  of  his  possession,  showing  that  he 
holds  in  his  own  right,  or  in  subordination  to  the  title  of  another, 
constitute  part  of  the  res  gesice,  and  are  properly  allowable  as 
evidence.  Tiiis  principle  is  not  denied  by  the  counsel  for  the 
plaintiff  in  error;  but  they  insist  that  the  declarations  of  Bryant 
are  not  evidence  of  the  title  in  Walker,  and  suppose  that  the 
cases  of  McBride  &  Wife  v.  Thompson,  (S  Ala.  Rep.  052,)  and 
Abney  v.  Kingsland,  10  Ala.  Rep.  355,  support  this  view.  In 
the  case  first  cited,  the  plaintiffs  offered  to  prove  the  declara- 
tions of  tlie  person  under  whom  they  claimed,  made  while  the 
property  sued  for  was  in  his  possession,  showing  his  title  to  the 
property'.  But  this  court  held  that  the  Circuit  Court  properly 
rejected  the  proposition,  which  was  so  broad  as  to  embrace  not 
only  what  the  party  said  explanatory  of  his  possession,  but  liis 
declarations  as  to  the  title,  how,  when,  from  whom,  &c.  he  ac- 
quired it.     It  is  further  said  "  that  while  it  is  allowable  to  prove 


12  ALABAMA. 


Darlins  v.  Bryant  &  Walker. 


Statements  of  one  in  possession  and  explanatory  tliereof,  it  is  not 
permissible  to  show  every  thing  that  may  have  been  said  by  him, 
as  that  it  was  acquired  bona  fide  and  for  a  valuable  considera- 
tion ;  was  paid  for  by  the  money  of  a  third  person,  or  his  own, 
&;c."  The  same  doctrine  is  re-afErmed  in  the  case  last  cited» 
(10  Ala.  Rep.  355,)  where  it  was  proposed  on  the  part  of  the 
plaintiff  in  execution  to  prove  on  the  trial  of  the  right  to  a  slave, 
that  the  defendant  in  the  execution  had  stated  to  the  deputy 
sheriff,  he  desired  said  deputy  to  levy  an  execution  upon  the 
slave  in  controversy,  that  the  claimant  might  buy  him  at  the  sale 
for  the  benefit  of  the  said  defendant ;  that  he  (defendant)  had  mo- 
ney then  in  his  pocket  to  pay  for  the  slave,  &c."  These  decla- 
rations, though  the  defendant  in  the  execution  was  in  possession 
at  the  time  they  were  made,  were  excluded,  upon  the  ground 
that  they  did  not  constitute  a  part  of  the  res  gcstie,  which  was, 
the  manner  in  which  the  party  in  possession  held,  but 'went  to 
establish  something  beyond  that :  to-wit,  facts  disconnected  with 
the  possession. 

We  regard  these  cases  as  very  correct  expositions  of  the  law, 
but  they  do  not  render  the  declaradons  in  this  case  improper 
evidence.  In  the  case  before  us,  Bryant  was  found  in  posses- 
sion of  the  boat.  The  legal  presumption  arising  upon  that  pos- 
session was  that  he  was  the  owner.  This  presumption  he  could 
rebut  by  his  declarations  while  in  possession,  explanatory  of  the 
manner  in  which  he  held — that  he  held  for  himself  and  Walker, 
who  were  joint  owners.  The  effect  of  his  declarations  is  to 
raake  Walker  a  joint  possessor,  if  the  latter  affirm  their  truth,  with 
Bryant;  and  as  they  qualify  the  possession,  they  constitute  the 
res  gesta,  and  tend  to  establish  the  possession  of  both  Brj-ant 
and  Walker.  This  being  established,  the  legal  presumption  of 
ownership  arising  from  such  joint  possession  attaches,  and, 
jrrima  facie,  entitles  them  to  a  joint  action.  The  cases  are  very 
numerous  where  such  declarations  have  been  allowed,  especially 
when  made  by  a  party  against  his  interest. — See  them  collected, 
in  2  Phil.  Ev.  (C.  &  H.  notes)  note  234,  pages  601-2-3;  ib.  607- 
592-642,  n.  256. 

In  Webster  v.  Smith,  10  Ala.  Rep.  429,  and  Beall  v.  Led- 
low,  14  Ala.  Rep.  523.  the  declarations  of  a  party  in  possession, 
that  the  property  claimed  was  not  his,  but  was  held  under  and 
belonged  to  tlie  claimant,  were  admitted  as  competent  proof  for 
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the  claimant. — See,  also,  Bliss  v.  Winston,  1  Ala.  Rep.  344; 
Oden  V.  Stubblefield,  4  x\la.  Rep.  657;  Berry  use,  &c.  v.  Hard- 
man,  12  ib.  604;  Goodgame  v.  Cole  &  Co.,  ib.  771.  These 
authorities  may  suffice  to  show  that  the  court  did  not  err  in  ad- 
mitting the  declarations,  as  shown  by  the  record. 

The  other  points  raised  by  the  assignments  of  error  were  not 
insisted  on  in  the  argument.  We  are  unable  to  discover  any 
error  in  the  judgment,  and  it  is  consequently  affirmed, 


COOPER  vs.  TURRENTINE  &  FREEMAN. 

1.  In  an  action  f  )r  a  malicious  prosecution  a.::;aln8t  the  prosecutor,  and  the 
justice  before  whom  the  proceedings  were  instituted,  the  affidavit  and 
warrant  issued  thereon  are  competent  evidence. 

2.  In  actions  for  torts,  where  two  or  more  are  sued,  the  plaintiff  may  re- 
cover against  one,  although  the  others  be  acquitted. 

Error  to*  tlie  Circuit  Court  of  Morgan,  Tried  before  tlie 
Hon.  Thos.,  A.  Walker. 

This  was  an  action  for  a  malicious  prosecution  brought  by 
the  plaintiff  against  the  defendants  in  error,  one  of  whom  is  the 
justice  of  the  peace  who  issued  tiie  warrant.  The  plaintiff  of- 
fered in  evidence  the  affidavit  made  by  the  defendant  Freeman 
and  the  warrant,  which  were  rejected  by  the  court,  whereupon 
tlie  plaintiff  excepted  and  took  a  non-suit.  The  ruling  of  the 
court  is  the  error  now  assigned. 

Petehs,  for  the  plaintiff  in  error,  insists — 

1.  That  the  affidavit  and  warrant  were  not  only  admissible,  but 
absolutely  essential  for  the  maintenance  of  tlie  action. 

2.  That  the  plaintiff  may  recover  agjiinst  Freeman,  though 
Turrentine  be  acquitted,  and  in  support  of  this  proposition  cites 
3  Stark.  Ev.  (ed.  1S42,)  1109,  and  notes;  Comyn!3  Dig.  Tit. 
Trespass,  C.  1;  2  Blacks.  Ucp.  9S3;  1  Camp.  IS7;  1  M.  & 
Malk.  GO;  9  B.  &  C.  591;  IG  5las3. 3S9;  2  Wheat.  315;  1  Bay, 
15jl4  Johns.  110. 
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Rice  &  Campbell,  for  the  defendants. 

DARGAX,  C.  J. — In  an  action  for  a  malicious  prosecution 
the  plaintiff  must  show  that  he  has  been  prosecuted  by  the  de- 
fendant, either  criminally  or  in  a  civil  suit;  that  the  prosecution 
has  been  terminated  in  his  favor,  and  that  it  was  instituted  ma- 
liciously and  without  probable  cause. — 2  Greenl.  Ev  §449. 
The  fact  of  the  prosecution  must  be  proved  by  the  production 
of  a  copy  of  the  record,  (if  the  proceedings  were  had  in  a  court 
of  record,)  or  by  the  papeis  themselves,  if  they  can  be  obtained. 
As  the  affidavit  made  by  Freeman  and  the  warrant  issued  diere- 
on  by  the  justice  of  the  peace  correspond  with  the  description 
given  of  them  in  the  declaration,  we  do  not  see  on  what  ground 
they  were  rejected  by  the  court  below  as  evidence.  Even  if 
the  suit  could  not  under  any  circumstances  be  maintained 
against  Turrentine,  the  magistrate  who  issued  the  warrant  on 
the  affidavit  of  Freeman,  which,  however,  is  a  question  w^e  do 
intend  to  decide  in  the  present  condition  of  the  record,  still  the 
affidavit  and  warrant  were  essential  evidence  to  enable  the  plaintiff 
to  recover  against  Freeman ;  and  the  pkintifT  may  recover  against 
him  notwithstanding  he  fails  to  recover  against  the  justice.  In 
actions  for  torts,  where  two  or  more  are  sued,  the  plaintiff  may 
recover  against  one,  although  the  others  be  acqiiilted.  Any  evi- 
dence therefore  that  will  sustain  the  issue  against  any  one  of  the 
wrong-doers  is  competent  and  must  be  received. — Palmer  v. 
Severance  &  Stewart,  and  authorities  cited  in  the  brief  of  plain- 
tiff's counsel. 

The  Court  erred  in  rejecting  the  affidavit  and  warrant  as 
evidence,  and  the  judgment  must  be  reversed  and  the  cause 
remanded. 


STOVALL,  BY  NEXT  FRIEND,   IS.   JOHNSON. 

1.  A  Hither  is  bound  to  support  and  protect  his  children  during  minority, 
and  is  consequontly  entitled  to  their  services  and  the  pi'oducts  of  their 
labor,  go  long  as  they  remain  members  of  his  family. 

2.  The  agreement  of  a  father,  in  consideration  of  natural  hve  and  affec- 
tion Bierely,  to  pcrmib  a  minor  son,  who  continues  under  the  paternal 
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roof  as  a  member  of  the  family,  to  cultivate  a  crop  and  receive  its  pro- 
ceeds, is  revocable  by  him  at  any  time,  before  the  crop  is  gathered  and 
disposed  of  by  the  son. 

Error  to  the  Circuit  Court  of  Morgan.  Tried  before  the 
the  Hon.  Thos.  A.  Walker. 

This  was  an  action  of  assumpsit  by  the  plaintiff  against  the 
defendant  in  error  to  recover  the  value  of  a  crop  of  corn  and 
cotton,  sold  and  delivered,  &c.  The  facts  of  the  case  are  suf- 
ficiently set  out  in  the  opinion  of  the  court.  The  court  charged 
the  jury,  that  if  they  believed  from  the  evidence  that  the  plain- 
tiff was  a  minor  and  resided  with  his  father  under  the  same 
roof  and  shared  hb  bounty  and  protection,  as  a  member  of  the 
family,  during  the  time  he  was  cultivating  the  crop,  and  that  the 
father,  when  the  crop  was  made,  sold  and  delivered  it  to  the 
defendant,  the  plaintiff  was  not  entitled  to  recover,  and  refused 
to  charge  them,  at  the  request  of  the  plaintiff,  that  if  they  believed 
from  the  evidence,  that  the  father  was  insolvent,  and  of  intem- 
perate habits,  that  he  failed  to  provide  for  tlve  support  of  the 
plaintiff  and  for  the  payment  of  such  debts  as  be  had  properly 
and  honestly  contracted,  and  that  he  permitted  the  plaintiff, 
though  a  minor  and  a  member  of  his  family,  to  labor  for  himself 
and  enjoy  the  profits  thereof,  under  such  a  state  of  facts,  the 
father  could  not  deprive  the  plaintiff  of  the  fruits  of  his  labor 
without  his  consent. 

To  the  charge  given  and  the  refusal  to  charge  as  requested 
tiie  plaintiff  excepted  and  now  assigns  them  as  error. 

Peters,  for  the  plaintiff  in  error: 

1.  Tiiere  can  be  no  doubt  that  a  minor  may  enter  into  legal 
and  binding  contracts  for  his  own  benefit,  and  especially  can 
this  be  done  with  the  father's  consent;  and  the  contracts  of  a 
minor  can  only  be  avoided  by  himself,  and  not  by  tlie  party 
with  whom  he  contracts.  There  is  no  legal  inhibition  re^jtrain- 
ing  the  minor  from  contracting  with  die  father  himself. — 5  Bouv. 
Bac.  Abr.  109,  f.;  5  ib.  117,  i.;  -5  ib.  131;  i.  4,  and  cases  there 
cited;  Zouch  v.  Parsons,  3  Burr.  ISll;  3  Burr.  1719;  1  Alk. 
4S9;  Wm.  Jones'  11.  157;  ib.  1S2;  Bayles  v.Dinsley,  3  M.  & 
S.  4S0 ;  Co.  Litt.  172,  a;  1  Lev.  SC;  2  Bulsl.  09;  D.ilton  v.  Gibbs, 
6  Bingh.  IDS;  5  ib.  231;  Turner  v.  Tri.shy,  1  Siru.  IGS;  1  Sid. 
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446;  Ghapple  v.  Cooper,  13  M.  &W.  259;  Turberville  v.  White- 
house,  1  C.  &  P.  94;  Ellis  V.  Ellis,  12  Mod.  R.  197;  S.  C.  1  Ld. 
Raym.  334;  Harris  v.  Lee,  1  P.  Wms.  4S2 ;  Clark  v.  Leslie,  5 
Esp.SS;  Hedgeley  v.  Holt,  4  C.  &P.  104;  Bac.Mx.R.  IS;  2 
Keb.  G23 ;  Holt  v.  Ward,  2  Stra.  937  ;  1  Barnw.  R.  290  ;  6 
Taunt.  R.  1 18 ;  Addison's  Contr.  S5S,  ct  scq. ;  Hanrick  v.  Bruce, 
2  M.  &  S.  205;  Tucker  et  al.  v.  Moreland,  10  Pet.  R.  59;  Vasse 
V.  Smith,  6  Cra.  R.  220;  S.  Cas.  1  Amer.  L.  Cas.  S6-9S,  and 
notes;  103,  ct  scq.;  also  cases  infra. 

2.  If  then  the  father  may  contract  with  his  minor  son,  he  may 
scU  his  son  his  time;  or  he  may  give  it  to  him,  or  which  is  the 
same  thing,  he  may  "emancipate"  him  and  permit  him  to  labor 
for  himself :  and  such  a  contract  is  binding  on  the  father  and 
he  cannot  defeat  it  against  the  son's  consent.  The  fact  that 
the  son,  after  his  emancipation,  still  continued  to  remain  in  the 
family  of  the  father,  does  not  make  void  the  contract  of  eman- 
cipation ;  unless,  perhaps,  the  remaining  was  against  the  will  of 
the  father.  At  best,  it  is  but  a  circumstance  to  show  that  the 
emancipation  had  not  in  reality  been  granted  or  accepted.  ,  But 
this  circumstance  being  rebutted  by  proof  of  an  express  and  ex- 
istihg  emancipation,  the  implication  .of  its  non-existence  fails. 
In  Nightingale  v.  Witherington,  and  Jenney  v.  Alden,  the  Su- 
preme Court  of  Massachusetts,  upon  whose  authority  this  court 
relies,  in  deciding  Godfrey  v.  Hays,  expressly  affirms  this  prin- 
ciple. In  neither  of  the  cases  referred  to,  had  the  son  totally 
abandoned  the  family  or  cut  off  his  connection  with  the  father, 
otherwise  than  by  an  express  permission  to  labor  for  himself  in 
the  one  case,  and  an  implied  permission  in  the  other.  Yet  in 
both  these  cases  the  minor's  rights  were  protected.  It  is  the 
contract  of  emancijmtion,  and  not  the  place  of  domicil,  that  re- 
leases and  frees  the  son  from  parental  servitude. — Nightingale 
V.  Witherington,  15  Mass.  R.  272;  Jenney  v.  Alden,  12  ib.  375; 
Whiting  V.  Earle,  3  Pick.  201;  Godfrey  v.  Hays,  6  Ala.  R.501; 
9  Ala.  933;  10  Ala.  34S;  Lyon  et  al.  v.  Bowling,  14  Ala.  753- 
703,  and  cases  there  cited  J  Shute  v.  ©orr,  5  Wend.  R.  204. 

L.  P.  Walker,  for  defendant: 

1.  The  obligation  of  the  father  for  the  maintenance  of  the 
son  continues  so  long  as  the  latter  remains  under  the  parental 
roof;  and  as  a  consequence  of  this  obligation  the  father  is  so 
long  as  the  son  remains  a  member  of  the  family  entitled  to  his 
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earnings,  which  are  therefore  subject  to  the  payment  of  the  fa- 
ther's debts.  It  13  only  when  the  father  refuses  to  support  his 
child  and  drives  him  from  the  'parental  ro(f,  or  when  he  permits 
the  child  to  labor  for  his  own  benefit,  and  the  latter  ceases  to  he  a 
member  of  his  family,  thus  becoming  emancipated,  that  the  earn- 
ings of  the  child  are  his  own  property  free  from  the  debts  of 
the  parent.  The  decisions  of  this  court  are  express  to  the  point 
and  cover  this  case  completely. — 6  Ala.  501-503;  14  Ala.  753- 
763;  15  Mass.  272. 

2.  It  is  not  the  law,  as  urged  by  the  counsel  for  the  plaintiff 
in  error,  that  the  feet  of  the  ^ow's  remaining  in  the  familij  of  the 
father,  is  mere  presumptive  evidence  (subject  to  rebuttal  by 

proof)  that  the  gift  of  emancipation  had  never  been  perfected  by 
an  acceptance  on  the  part  of  the  son.  The  correct  principle  is, 
that  leaving  the  familij  roof  is  an  essential  ingredient  in  eman- 
cipation; and  this,  for  the  reason  that  the  emancipation  can 
never  be  complete  while  the  father's  obligation  of  maintenance 
contimies,  and  this  obliiialion  does  continue  until  the  son  ceases 
to  be  a  member  of  the  family.  Vide  authorities,  supra.  It  does 
not  appear  (as  stated  by  counsel  for  plaintiff  in  error)  that  in 
Nightingale  v.  Witherington  "the  son  had  not  abandoned  this 
father's  family."     Vide  the  case. — 15  Mass.  272. 

3.  Even  if  it  were  the  law  that  a  son  could  be  emancipated, 
and  still  live  with  the  family,  yet  in  such  case  the  refusal  or  the 
inability  of  the  father  to  support  the  son,  would  be  necessary  to 
constitute  emancipation.  Now  emancipation  is  never  presumed, 
but  all  the  ingredients  necessary  to  constitute  it  must  be  strictly 
proved. — Sumner  v.  Lebec,  3  Greenl.  223.  There  is  in  tliis 
case  no  proof  of  any  such  inability  or  refusal  on  the  part  of  the 
father  to  support  his  son.  The  confession  of  the  father  that  he 
is  unable  to  pay  the  son's  debts,  is  nothing  to  the  point,  unless 
it  were  shown  in  addition  that  these  debts  were  for  necessaries 
not  othct  wise  furnished  by  the  father.  The  presumption  is  thai 
so  long  as  the  son  lives  with  the  father  he  is  maintained  and 
supported  by  him.  At  any  rate,  the  obligation  of  the  father  to 
maintain  him  continues,  and  consequently  its  co-rclatirc,  the  li- 
ability of  the  son's  earnings  for  the  father's  debt^,  also  continues. 

PAIl:?ONS,  J. — It  appears  that  Thomas  Stovall,  the  plain- 
tiff's  fiithor,  being  insolvent,  was  in   possession  of  some  land. 
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which  his  brother  permitted  him  to  cuhlvate,  and  that  Thomas 
permitted  the  plaintiff,  liis  son,  to  cultivate  a  portion  of  it  du- 
ring the  year  1847,  for  his  own  benefit,  to  enable  him  to  pay 
his  debts;  the  plaintiff  being  under  the  age  of  twenty-one  years 
and  a  member  of  his  father's  family.  It  appears  by  the  testi- 
mony of  Thomas,  that  after  the  plaintiff  had  made  the  crop  on. 
his  own  account  and  by  permission  of  Thomas,  it  was  sold  by 
Peter  Stovall,  the  owner  of  the  land  and  by  whose  permis- 
sion Thomas  held  it,  to  the  defendant,  w'ho  gathered  it  and  car- 
ried it  away,  and  this  action  is  brought  to  recover  the  value  of 
it  from  the  defendant.  The  witness,  Thomas  Stovall,  further 
stated  that  he  had  given  the  plaintiff  his  liberty  and  pern)itted 
him  to  labor  for  his  own  benefit;  that  this^  permission  was  given 
the  year  before  he  commenced  the  crop,  and  he  also  stated  that 
his  son  was  about  twenty  years  of  age  during  the  year  in  which 
the  crop  was  made,  and  that  he,  the  witness,  had  no  control 
over  the  crop  and  never  claimed  or  sold  it.  But  it  appeared 
by  other  proof  in  the  cause,  that  Thomas  Stovall  himself  sold 
the  crop  to  the  defendant,  and  that  the  plaintiff,  during  the  whole 
time  he  was  laboring  in  the  crop  and  making  it,  and  at  the  time 
it  was  sold  by  his  father  to  the  defendant,  resided  in  his  fadier's 
family,  on  the  same  premises,  and  that  the  plaintiffs  sisters,  who, 
as  I  infer,  were  also  members  of  the  family,  were  seen,  once 
or  twice,  in  the  field,  assisting  in  the  crop. 

The  question  is,  whether  the  sale  by  Thomas  was  valid,  not- 
withstanding the  plaintiff's  claim  to  the  crop.  In  Godfrey  v. 
Hays,  6  Ala.  R.  501,  it  was  held  by  this  court,  that  a  father  be- 
ing obliged  to  support  his  children,  is  entitled  to  their  services 
during  minority,  and  to  the  product  of  their  labor,  so  long  as 
they  remain  members  of  his  family,  but  if  he  drive  them  away 
or  voluntarily  permit  them  to  leave  him,  and  provide  for  them- 
selves, he  is  not  entided  to  their  earnings :  That,  therefore, 
where  a  father  made  a  contract  with  his  son,  then  living  with 
him,  that  he  would  give  him  a  slave  for  doing  certain  work  upon 
a  mill,  which  was  done  and  the  slave  conveyed  to  the  son,  the 
slave  could  be  taken  in  execution  at  the  suit  of  the  father's 
creditors.  A  father  is  bound  to  support  his  minor  children  and 
is  entitled  to  their  services.  He  may  make  a  gift  to  them,  and 
the  gift,  if  perfected  by  an  actual  delivery,  is  valid,  and  the  father 
cannot  revoke  it.     But  if  the  gift  is  executory,  the  father  may 
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revoke  it  at  pleasure.  A  father  is  under  no  positive  obligation 
to  advance  or  even  to  educate  his  children.  These  are  duties 
of  imperfect  obligation.  But  such  obligations  are  no  conside- 
ration to  support  a  father's  promise  to  his  child  to  perform  them. 
Natural  love  and  affection  may  be  a  good  consideration  to  raise 
a  use,  upon  a  conveyance  by  bargain  and  sale,  and  they  are  a 
good  consideration  to  support  a  deed  generally.  But  they  are 
not  a  sufficient  consideration  to  support  a  promise  or  executory 
contract. — Fink  v.  Cox,  executor,  &c.,  IS  Johns.  R.  14-5.  Ir> 
the  present  case,  the  father  had  not  cast  off  his  son  upon  the 
world:  He  remained  under  the  parental  roof  as  one  of  the 
family:  The  father  was  still  bound  for  his  support  and  entitled 
to  his  services:  He  had  given  him  the  privilegeto  make  a  crop 
for  his  own  benefit  on  land  which  for  the  time  belonged  to  the 
father:  And  the  father,  according  to  some  of  the  evidence  in 
the  cause,  sold  and  delivered  the  crop  to  the  defendant,  before 
it  was  gathered.  This  was  an  effectual  revocation  of  the  au- 
thority which  the  father  had  given  the  son  to  make  the  crop  for 
his  own  benefit,  before  the  son  had  received  the  fruits  of  his  la- 
bor. It  appears  to  me  that  if  a  father,  without  any  considera- 
tion, or  merely  on  the  consideration  of  natural  love  and  affection, 
cmartciixUc  his  son  in  this  way,  still  retaining  him  in  his  house  as 
one  of  his  family,  the  emancipation  is  a  nullity,  or  may  be  revoked 
at  pleasure.  It  would  be  hard  upon  the  Hither,  if  it  w^re  not  so, 
since  he  is  legally  responsible  for  his  support,  and  morally  respon- 
sible for  the  parental  control  due  to  a  son.  The  father's  promise 
to  give  the  son  his  time,  or  his  gift  to  the  son  of  a  portion  of  the 
time  of  his  minority,  is  executory  in  its  very  nature  until  the  time 
has  fully  elapsed,  and  in  the  meantime  the  father  may  revoke 
it  at  pleasure;  certainly  so,  if  the  son  remain  in  the  father's 
family.  The  father,  therefore,  can  prevent  die  son,  under  such 
circumstances,  from  completing  any  undertaking,  in  which  others 
are  not  concerned.  As  the  father,  in  such  cases,  may  effectu- 
ally deprive  the  son  of  the  fruits  of  his  labor,  it  would  seem  to 
follow  that  he  may  take  them  himself,  under  his  general  right  to 
liis  son's  services.  It  is  unnecessary  to  enquire  how  far  this  is 
true  in  a  case  in  which  the  son  may  advance,  or  agree  to  ad- 
vance, a  valuable  consideration.  It  does  not  appear  that  the 
plaintiff  bestowed  any  thing  but  his  services,  and  they  belonged 
to  his  father;  nor  is  it  necessary  to  enquire  what  might  have 
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been  the  plaintiff's  right  to  the  crop,  if  he  had  been  permitted 
to  gather  it,  for  his  father,  as  some  of  the  evidence  shows,  sold 
and  delivered  it  to  the  defendant  before  it  was  gathered,  and 
we  think  this  sale  was  good  against  the  plaintiff.  We  can- 
not discover  that  the  Circuit  Judge  charged  any  thing  incon- 
sistent with  the  principles  of  this  opinion,  nor  did  he  refuse  any 
charge  which  he  ought  to  have  given.  Let  the  judgment  be 
affirmed. 


McLNTOSH  ET  ALS.  vs.  WALKER. 

1.  The  undivided  interest  of  a  mother  in  slaves,  bequeathed  to  herself  and 
children  jointly, — one  third  to  her  during  her  widowhood,  and  the  other 
two  thirds  to  her  cLiIdrcn,^s  subject  to  bo  sold  under  execution  at 
law. 

Error  to  the  Circuit  Court  of  Montgomery.  Tried  before 
the  Hon.  Geor2;e  Goldthwaite. 

This  was  a  trial  of  the  right  of  property  in  a  slave,  levied 
on  under  an  execution  in  favor  of  the  defendant  in  error  against 
Sarah  Mcintosh,  and  claimed  by  the  plaintiffs  in  error  through 
their  next  friend,  Edward  H.  Grant.  The  facts  appear  in  the 
opinion  of  the  court. 

F.  S.  Jacksox,  for  the  plaintiffs  in  error. 

Mays,  for  the  defendant. 

CHILTON,  J.— By  the  will  of  Mrs.  Ellzabeih  Mcintosh, 
the  slave  in  controversy,  with  others,  is  bequeathed  to  her  son 
John  Mcintosh,  and  her  daughter Farella  Wright,  "to  be  equally 
divided  between  them,  and  to  have  the  use  of  them  during  their 
natural  lives,  and  at  the  death  of  John,  living  his  wife,  (who 
is  the  defendant  in  the  execution,)  she  is  to  have  the  use  of 
one  diird  part  of  his  part  for  her  support,  during  her  widow- 
hood,  the   other  two  thirds   to   the  children  of  John.     If  his 
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widow  should  again  mar^y,  the  third  allotted  hec  shall  vest 
equally  in  the  children  of  John."  It  appears  that  in  this  case 
the  soHj  John  Mcintosh,  died,  leaving  the  present  defendant  in 
the  execution,  Sarah  Mcintosh,  his  widow,  and  four  children, 
who  are  minors,  and  on  whose  hehalf  E.  H.  Grant  interposes 
this  claim  for  the  slave.  It  further  appears,  that  the  slaves  so 
bequeathed  to  John  have  never  been  divided  between  his  wife 
and  children,  but  were  kept  by  the  defendant  in  the  execution, 
in  whose  ppssession  the  slave  in  controversy  was  at  the  time  of 
the  levy,  and  with  whom  also  the  children  lived.  This  being 
substantially  the  evidence,  the  court  charged  the  jury,  that  if 
tliey  believed  the  slave  claimed  was  formerly  the  property  of  the 
testatrix,  Mrs.  Elizabeth  Mcintosh,  and  was  received  by  John 
Mcintosh  under  said  will,  and  that  the  defendant  in  execution 
was  the  widow  of  said  John  Mcintosh,  and  his  wife  at  the  exe- 
cution and  probate  of  said  will,  and  that  after  the  death  of  said 
John,  she  was  in  the  possession  of  said  slave,  claiming  and 
holding  under  said  will,  that  they  should  find  the  property  sub- 
ject,— to  which  charge  the  claimants  excepted,  and  now  here 
assign  the  same  for  error. 

The  counsel  for  the  plaintiffs  in  error  insists  that  here  was  a 
joint  interest  in  the  mother  and  the  children,  not  subject  at  law 
to  the  debts  of  the  mother,  and  that  her  creditors  can  alone  sep- 
arate and  subject  her  undivided  third  interest  by  proceeding  in 
a  court  of  equity,  and  he  relies  upon  the  cases  of  Fellows, 
Wardsworth  &  Co.  v.  Tann  et  als.,  9  Ala.  Rep.  999,  and  Spear, 
trustee,  v.  Walkley,  10  Ala.  32S,  to  sustain  this  view.  In  the 
first  case,  the  effort  had  been  made  to  subject  the  slave  to  the 
payment  of  the  debts  of  the  husband  of  Mrs.  Tann,  which  slave 
had  been  conveyed  by  deed  of  gift  to  her,  before  her  marriage 
with  the  defendant  Tann,  to  her  and  the  heirs  of  her  body,  to 
be  under  her  control  and  employmetit  in  the  most  profitable 
way,  for  the  use  and  support  of  herself  and  her  heirs,  during 
their  lives,  and  after  her  death,  the  property  to  be  divided  among 
her  heirs.  It  appeared  that  the  property,  for  more  than  twenty 
years,  had  been  tre#ted  as  the  separate  estate  of  the  daughter 
and  her  children,  she  being  a  widow  at  the  time  of  her  marriage 
with  Tann.  It  was  held,  that  the  deed  vested  the  daughter  and 
her  children  collectively  with  an  interest,  which  the  creditors  of 
the  husband  could  not  divest,  as  it  respects  tlie  children,. through 
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the  medium  of  any  forum,  and  as  it  respects  the  daughter  (the 
wife)  not  by  levy  and  sale  under  execution  at  law ;  that  if  the 
dauo-hter  had  an  interest  in  the  slave,  or  in  the  profits  accruing 
from  her  employment,  which  the  creditor  of  the  husband  sought 
10  condemn  to  the  satisfaction  of  his  judgment,  he  must  proceed 
in  equity.  It  will  readily  be  perceived  that  the  gift  to  Mrs. 
Tann,  for  the  use  and  support  of  herself  and  children,  vested 
an  interest  in  the  children  conjoindy  with  herself,  which  would 
have  been  defeated,  could  the  slave  have  been  seized  and  sold 
out  of  her  possession,  under  whose  entire  control  it  was  placed, 
to  carry  out  the  intention  of  the  donor.  So  also  in  the  case  of 
Spear  v.  Walkley,  siijira,  the  slaves  were  to  be  held  and  worked 
by  the  husband  for  the  use  of  his  wife  and  children ;  this  was 
held  to  create  a  personal  trust,  which  could  not  be  defeated  by 
levy  and  sale.  The  same  doctrine  is  held  in  Lavender  v.  Lee, 
14  Ala.  Rep.  6SS-693,  where  the  gift  was  to  the  husband  in 
trust  for  the  use,  benefit  and  behoof  of  himself,  his  wife,  and 
present  and  future  children.  This,  it  was  said,  created  a  per- 
sonal trust,  and  although  the  husband  had  an  interest,  still  it 
was  to  be  enjoyed  collectively  by  the  family  in  the  personal  use 
of  the  slaves,  or  as  the  deed  declared,  in  "  the  use,  services  and 
labor  of  the  slaves."  In  that  case  it  was  also  said  that  the  trust 
for  the  benefit  of  the  wife  and  children  would  fail,  and  the  inten- 
tion of  the  donor  be  wholly  frustrated,  if  the  slaves  could  be 
seized  and  sold  for  the  debts  of  the  trustee.  In  Hale  v.  Stone, 
where  the  previous  decisions  are  collated,  it  is  stated  as  the  re- 
sult of  them,  that  where  by  the  terms  of  the  instrument  the 
party,  whose  interest  is  sought  to  be  condemned,  is  to  enjoy 
the  property  in  connection  with  others,  who  are  also  the  objects 
of  the  donor's  bounty,  such  interest  cannot  be  made  subject  at 
law  to  the  payment  of  such  party's  debts,  if  the  seizure  and 
sale  of  the  property  would  defeat  the  intention  of  the  donor,  in 
respect  of  the  other  beneficiaries,  or  destroy  the  trust. — 14  Ala. 
Rep.  810  ;  see  also  Rugeiy  &  Harrison  v.  Robeson,  10  Ala.  R. 
702.  In  Jasper  &  Mnrlin  v.  Howard,  trustee,  12  Ala.  652, 
the  bequest  was  to  the  daughter,  to  enable  !ler  to  support,  school 
and  clothe  her  children  during  her  natural  life,  &c.,  and  it  was 
held  diat  this  did  not  create  such  an  estate  in  the  daucrhter  as 
could  be  sold  under  execution  against  her  husband  ;  for  it  was 
manifest,  if  she  had  been  deprived  of  the  slaves,  she  could  not 
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have  carried  out  the  trust  for  the  benefit  of  the  chiMren.  All 
these  cases  are  clearly  distinguishable,  however,  from  the  case 
at  bar.  Here,  the  will  invests  the  defendant  in  the  execution 
with  an  undivided  interest  of  one  third  in  the  slaves.  It  is  not 
to  be  enjoyed  collectively  with  the  children,  and  is  capable  of 
separation,  as  no  intention  of  the  donor  in  respect  to  the  other 
beneficiaries  will  be  defeated.  The  purchaser  would  only  take 
such  estate  as  Mrs.  Mcintosh  had,  and  would  become  a  joint 
proprietor  with  the  children  during  the  widowhood  of  Mrs.  Mc- 
intosh. 

If  this  view  of  the  case  be  correct,  then  I  conceive  diat  the 
case  is  analagous  in  principle  to  those  cases  where  the  interest 
of  one  of  several  joint  proprietors  of  a  chattel  may  be  levied 
upon  by  execution  at  law:  such,  for  example,  as  the  levying 
upon  partnership  property  for  the  separate  debt  of  one  of  the 
partners. — Winston  v.  Ewing,  1  Ala.  Rep.  129,  where  the 
authorities  are  collated ;  Moore  &  Co.  v.  Sample,  3  ib.  319 ; 
Story  on  I^artnership,  373,  et  seq.  Upon  the  same  principle, 
the  interest  of  the  mortgagor  who  is  in  possession  may  be 
sold.—McGregor  &  Darling  v.  Hall,  3  S.  &  P.  397;  Mc- 
Gehee.  v.  Carpenter,  4  Por.  469. 

As  in  this  case  Mrs.  Mcintosh  does  not  hold  the  property 
as  trustee,  and  as  the  interest  of  the  other  joint  proprietors 
will  not  be  affected  by  the  sale  of  her  one  third  interest  in 
the  property  during  her  widowhood,  we  see  no  reason  why 
her  interest  may  not  be  sold  under  execution  at  law. 

Our  conclusion  is,  there  was  no  error  in  the  charge  of  the 
court,  and  the  judgment  is  consequently  affirmed. 


MAY,  TLNDALL,  et  al.  vs.  WILLIAMS. 

1.  If  an  answer  contains  a  retponse  to  any  one  of  the  material  allogatiuns 
of  the  bill,  it  cannot  be  Htrickcn  from  the  file,  but  the  coirplaiuunt 
should  except  to  it,  if  he  dcunis  it  iiisuificiMit. 

2.  A  party  to  u  suit  h  not  compelled  to  employ  counsel  to  conduct  it,  bu( 
ina  the  oonsUtuiional  right  to  «pp?ar  in  p'opna  persona. 
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Error  to  the  Chancery  Court  of  Greene.  Tried  before  the 
Plon.  W.  W.  Mason. 

J.  B.  Clark,  for  plaintiffs  in  error. 

Murphy,  for  defendant. 

DARGAN,  C.  J.— This  bill  was  filed  by  Ferdinand  Wil- 
liams, for  the  purpose  of  enforcing  a  trust  created  by  a  deed 
executed  by  Harvey  Tindall,  in  favor  of  John  and  James 
May,  to  secure  the  payment  of  several  debts,  amongst  which 
is  the  note  described  in  the  bill.  The  bill  was  taken  as  confessed 
against  the  Mays.  But  Tindall  answered  it,  and  his  answer 
was  filed  the  9th  of  September  1845.  At  the  February  Term 
1848,  on  the  motion  of  the  complainant,  this  answer  was 
stricken  from  the  file  und  a  decree  pro  cmifesso  rendered  for 
want  of  an  answer.  A  reference  was  then  ordered  to  ascertain 
the  amount  due  the  complainant  and  a  final  decree  rendered. 
No  reason  is  assigned  in  the  order  of  the  chancellor  for  taking 
the  answer  off  the  file,  and  we  can  perceive  none  whj  it  should 
ham  been  done.  The  answer  cannot  be  considered  a  nullity, 
(even  if  it  could  be  held  imperfect  in  any  respect,)  and  the  rule 
is  that  if  any  part  of  the  instrument,  purporting  to  be  an  answer, 
is  enlided  to  the  character  of  an  answer,  that  is,  if  it  be  an  an- 
swer to  any  one  material  fact  alleged  in  the  bill,  the  court  will 
not  take  it  off  the  file,  but  will  leave  the  plaintiff  to  except  to 
it  for  insufficiency. — 2  Daniel's  Ch.  Pr.  920.  It  is  true  the  an- 
swer is  not  signed  by  counsel,  but  in  this  State  every  person 
has  the  right  to  prosecute  or  defend  any  suit  in  favor  of,  or 
against  himself,  either  by  himself  or  by  counsel ;  he  is  not  com- 
pelled by  law  to  employ  counsel  to  conduct  his  suit,  but  may 
appear  himself  before  any  court  and  prosecute  or  defend  in 
'projjria  jiersona. — See  Constitution  of  Ala.  art.  1,  sec.  29. 

The  court  erred  in  taking  the  answer  off  the  file,  and  the  de- 
cree must  be  reversed  and  the  cause  remanded. 
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1.  Th3  person  apprehending  a  runaway  s'ave  is  entitled  to  the  reward  pre- 
scribed by  the  statute  so  soon  as  hu  carries  him  before  a  justice  of  the 
peace. 

2.  In  an  action  against  the  owner  t»  recover  the  reward  proscribed  by 
statute  for  apprehending  and  carrying  a  runaway  slave  befqre  a  justice, 
no  previous  denaad  need  be  proven. 

Error  to  the  County  Court  of  Greene. 
Erwin,  for  plaintiff  in  error. 
Hale,  for  defendant. 

PARSONS,  J.— The  defendant  in  error  brought  liis  suit 
against  the  plaintiff,  before  a  justice  of  the  peace,  to  recover 
the  reward  allowed  by  law  for  apprehending  a  runaway  slave, 
that  belonged  to  the  plaintiff  in  error.  Upon  this  subject,  it  is 
enacted,  that  "All  runaway  slaves  may  be  lawfully  apprehended 
by  any  person,  and  carried  before  the  next  justice  of  the  peace, 
who  shall  either  commit  them  to  the  County  jail,  or  send  them 
to  the  owner,  if  known,  who  shall  pay  for  every  slave  so  taken 
up,  the  sum  of  six  dollars  to  the  person  apprehending  him  or 
her,  and  also  all  reasonable  costs  and  charges." — Clay's  Dig. 
541,  ^  14. 

The  defendant  in  error  recovered  a  judgment  for  the  six 
dollars  before  the  justice  of  the  peace,  and  the  plaintiff  in  er- 
ror, having  appealed  to  the  County  Court  of  Greene,  the  de- 
fendant in  error  there  recovered  judgment  for  the  same  amount, 
upon  which  the  plaintiff  in  error  broujjht  the  cause  herp  by 
writ  of  error.  It  appears  by  the  bill  of  exceptions  that  the  dfe^ 
fendant  in  error,  Ricks,  did  arrest  the  slave,  and  take  him  be- 
fore a  justice,  and  that  the  slave  belonged  to  Drew  and  had  run. 
away;  also,  that  the  justice  ordered  tlie  slave  to  be  conunLttcd, 
but  that  Ricks  refused- to  take  tlie  slave,  to  jail,  to  which  the 
slave  wa?  committed,  or  to  deliver  him  to  his  master ;  that  the 
justice  thereupon  applied  \o  one  T^ney  to  take  charge  of  th0 
slav2  and  to  take  him  to  jail,  or  to  his  njastcr.     The  justice, 

a  . 
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on  the  trial  in  the  County  Court,  testified  that  when  he  applied 
to  Toaey,  he  informed  him  of  the  refusal  of  Ricks  to  take 
charge  of  the  slave,  and  told  him  that  he  should  have  the  costs, 
or  fees,  allowed  by  law  for  doing  so,  but  the  witness  could  not 
«say  whether  he  intended  to  include  the  fee  for  apprehending 
the  slave  or  not  in  what  he  said  to  Toney.  This  conversation 
was  in  the  absence  of  Ricks.  Toney  testified  that  the  justice, 
to  induce  him  to  take  charge  of  the  slave,  told  him  that  Ricks 
had  forfeited  his  right  to  the  fee  of  six  dollars,  by  refusing  to 
lake  charge  of  the  slave,  and  if  he,  Toney,  would  take  the  slave 
to  jail,  or  to  his  master,  he  should  have  this  fee  as  well  as  the 
other  costs  and  charges ;  that  upon  this  he  took  the  slave  to  his 
master's  residence  and  delivered  him  to  his  son,  and  that  after- 
wards the  master,  Mr.  Drew,  paid  him  the  six  dollars  and  also 
the  costs.  There  was  no  evidence  that  Drew,  at  the  time  of 
this  payment,  was  aware  of  the  fact  that  Ricks  had  apprehended 
the  slav^e.  There  was  no  evidence  to  show  that  Ricks  ever 
assented  to  the  payment  to  Toney,  or  that  Ricks  had  ever  de- 
manded payment  of  Drew. 

1.  It  is  our  construction  of  this  statute,  that  the  person  ap- 
prehending a  runaway  slave  becomes  entitled  to  the  reward  of 
six  dollars,  so  soon  as  he  carries  the  slave  before  a  justice  of 
the  peace.  The  rest  becomes  the  official  duty  of  the  justice. 
Who  is  to  commit  the  slave  or  to  send  him  to  his  owner?  It 
is  the  justice.  And  when  this  is  done,  the  owner  "  shall  pay 
for  every  slave  so  taken  up,  the  sum  of  six  dollars  to  the  per- 
son apprehending  him  or  her,  and  also  all  reasonable  costs  and 
charges."  The  sum  of  six  dollars  is  to  be  paid  to  the  person 
apprehending,  and  the  owner  is  also  to  pay  all  reasonable  costs 
and  charges,  but  it  is  not  said  to  whom  they  shall  be  paid. 
This  omission  was  evidently  designed,  because  it  was  intended 
that  the  costs  and  charges,  exclusive  of  what  the  justice  might 
charge,  should  be  paid  to  the  person  rendering  the  further  ser- 
vice, in  conveying  the  slave  to  jail  or  to  his  master.  This 
might  be  the  person  originally  apprehending  the  slave,  or  it 
might  be  another  person,  but  the  person  apprehending  the  slave 
could  not  forfeit  the  reward  bv  declining  the  further  service. 

2.  The  next  question  arises  out  of  the  supposed  necessity  of 
a  demand  of  the  sum  of  six  dollars  before  suit.  This,  we  think, 
was  not  necessarv.     Mr.  Drew  was  "aware  of  the  fact  that  his 
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runaway  slave  had  been  apprehended,  but  he  paid  the  reward 
to  the  wrong  person.  This  was  at  his  peril.  There  are  cases 
arising  out  of  contracts,  in  which  it  is  necessary  to  allege  and 
prove  a  special  request  to  pay  or  perform,  but  this  in  general  is 
necessary  only  when  it  is  proper  as  part  of  the  contract  to  make 
the  request,  as  if  A.  promise  B.  to  deliver  him  two  pipes  of 
wine  out  of  A.'s  cellar,  to  be  chosen  by  B.,  in  such  case  B. 
must  make  the  request. — 3  Salk.  303.  There  are  cases  also 
in  which  it  has  been  held  that  the  party  claiming  a  payment 
must  give  notice  of  the  happening  of  the  event  upon  which  the 
payment  was  to  be  made,  as  where  the  payment  was  to  be  made 
when  the  obligee  should  return  from  Hamburgh. — 3  Salk.  247. 
There  are  several  cases,  however,  directly  contrary  to  this  in 
Comyn's  Digest,  Pleader,  (c.  7-5.)  We  do  not  find  any  au- 
thority to  show  the  necessity  of  a  special  request  or  notice  in 
such  a  case  as  this.  As  before  remarked,  Drew  was  aware  of 
the  apprehension  of  his  slave  before  this  suit  was  brought;  and 
besides,  his  liability  to  pay  was  perfect,  so  soon  as  the  slave 
was  taken  and  delivered  to  the  justice.  The  statute  requires 
neither  demand  nor  notice,  and  we  cannot  require  them.  Let 
the  judgment  be  affirmed. 


LEAIRD  vs.  DAVIS. 

1.  It  is  a  complete  defence  to  an  action  for  a  maliciona  prosecution,  that 
the  defendant  instituted  it  in  good  faith,  under  the  advice  of  counsel, 
given  upon  a  full  and  fair  disclosure  of  the  facts. 

Error  to  the  Circuit  Court  of  Barbour.     Tried  before  the 
Hon.  Sam'l  Chapman. 

CoOHRAN  &  Sayre,  foF  the  plaintiff  in  error. 

BuFORD,  for  the  defendant. 

CHILTON,  J. — The  defendant  in  error,  who  was  the  plain- 
tiff below,  brought  his  action  of  trespass  on  the  case  against 
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Leaird  for  a  malicious  prosecution.  Pleas,  not  guilty,  and 
probable  cause.  Judgment  on  verdict  against  plaintiff  in  error 
for  seventy-five  dollars. 

.  tJpori  the  trial  in  the  court  belovv  the  defendant  in  that  court 
proved  that  he  had  detailed  to  a  lawyer  all  the  facts  applicable 
to  the  prosecution  which  he  afterwards  set  on  foot,  and  for 
ivh.ich  this  suit  was  brought,  and  that  the  attorney  gave  him  ad- 
vice, upon  said  state  of  facts,  that  the  plaintiff  below  had  been 
guilty  of  negro-stealing,  and  further  advised  said  defendant  to 
sue  out  a  warrant  against  said  plaintiff  for  said  offence;  and 
that  he,  the  defendant,  acted  upon  said  advice,  and  sued  out 
the  warrant.  Upon  this  state  of  the  facts  the  Circuit  Judge 
instructed  the  jury  "that  though  the  defendant  rriay  have  acted 
in  good  faith  upon  the  advice  of  said  lawyer,  that  this  afforded 
the  defendant  no  complete  or  full  justification,  but  could  be 
considered  by  the  jury  in  mitigation  of  damages."  This 
charge,  being  excepted  to,  is  assigned  here  for  error. 

The  law  is  well  settled,  that  to  enable  the  plaintiff  to  main- 
tain this  action,  two  things  must  concur:  1.  There  must  have 
been  a  want  of  probable  cause.  2.  The  prosecution  and  con- 
sequent arrest  must  have  been  malicious.  To  constitute  malice, 
it  is  not  necessary  that  the  party  should  have  been  influenced 
by  base  passions,  such  as  revenge  or  gross  malignity.  It  is 
sufficient  that  he  recklessly  or  wantonly  set  on  foot  the  prose- 
cution, with  the  knowledge  or  belief  that  he  had  no  sufficient 
ground  therefor. — Blount  v.  Little,  3  Mason,  102-4;  Chandler 
V.  McPherson,  11  Ala.  Rep.  916.  In  the  case  last  above  cited, 
it  is  said,  "If  there  was  no  malice,  though  there  be  no  probable 
cause,  yet  no  action  lies." — Citing  2  Danes'  Abr.  •723-24-2S;  2 
Saund.  PI.  &  Ev.  G54-9-662.  The  charge  In  that  case  was  in 
substance  that  if  the  jury  should  be  satisfied  from  the  proof 
that  the  defendant  in  procuring  the  plaintiff  to  be  prosecuted, 
&c.,  acted  under  the  honest  belief  that  he  was  concerned  in  the 
commission  of  the  offence  with  which  he  was  charged,  then 
they  should  find  for  the  defendant  although  diere  was  no 
probable  cause  for  the  prosecution,  and  this  charge  was  af- 
firmed as  a  correct  proposition  of  law. 

It  is  the  policy  of  the  law,  as  I  conceive,  that  persons  should 
rot  be  held  accountable  who  in  good  faith  and  with  an  honest 
belief  of  the  defendant's  guilt,  should  set  on  foot  a  prosecution. 
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Were  it  otherwise. offenders  would  shelter  tliemselves  behind 
the  perils,  which  their  arrest  would  entail  upon  the  prosecutor, 
and  perhaps  few  persons  would  be  found  to  aid  in  preserving 
the  public  peace  and  security,  and  in  vindicating  the  law  which 
furnished  them  no  protection.  On  the  other  hand,,  the  law  will 
not  minister  to  the  gratification  of  private  malice  o^"  revenge, 
and  in  the  absence  of  probable  cause  requires  the  prosecutor  to 
show  that  he  acted  in  good  faith,  which  implies  the  absence  of 
malice.  So  it  has  frequently  been  held  the  defendant  may  re- 
but the  presumption  of  malice,  arising  from  the  want  of  proba- 
ble cause,  by  proof  of  his  having  first  obtained  the  advice  and 
opinion  of  counael  in  respect  to  the  plaintiff's  liability  to  the 
prosecution,  and  of  his  action  under  that  advice,  honafide,  hav- 
ing in  obtaining  it  presented  the  facts  and  circumstances  fairly 
and  truly  before  the  counsel.  See  cases  cited  above. — 1  B.  & 
P.  3S8;  2  ib.  129;  3  G.  &  Johns.  377;  2  B.  &  C.  G93 ;  4 
Mass.  389. 

Tested  by  the  principles  above  referred  to,  it  is  very  clear  the 
charge  given  by  the  court  below  cannot  be  supported.  The 
defendant  below  fairly  laid  the 'facts  before  counsel,  who  ad- 
vised him  that  the  plaintiff  was>guilty  under  th6  facts  of  a  vio- 
lation of  the  criminal  laws  of  the  country — such  a  violation  as 
becomes  the  duty  of  every  good  citizen  to  see  duly  investigated 
and  the  offender,  if  guilty,  brought  to  condign  pnnishment. 
He  acted  in  good  faith,  that  is,  as  we  understand  the  court, 
'ivithout  malice,  in  instituting  the  prosecution  upon  such  advice. 
We  feel  no  hesitation  in  saying  that,  according  to  the  most  ap- 
proved authorities  this  amounts  to  a  full  and  complete  defence 
to  the  action,  inasmuch  as  the  charge  assunles  tliat  one  essen- 
tial element,  malice,  h  wanting,  without  which  it  would  seem  a 
solecism  to  say  there  could  be  a  malicious  prosecution. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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1.  HamjyJtreys  and  Humphrey  are  not  the  same  names  either  in  spelling 
or  sound,  and  it  is  good  matter  in  abatement  that  the  defendant  is  de- 
clared against  by  the  former  when  his  true  sur-narae  is  the  latter. 

2.  A  plea  in  abatement,  which  sets  up  new  matter,  should  conclude  with 
a  verification,  and  where  it  fails  to  do  so,  is  fatally  defective. 

3.  In  this  State,  defects  in  pleas  in  abatement  are  reached  as  at  common 
law  by  general  demurrer.  The  statute  abolishing  special  demurrers  haa 
no  application  to  such  pleas. 

Error  to  the  Circuit  Court  of  Lauderdale.  Tried  before  the 
Hon.  Daniel  Coleman. 

Trover  by  the  defendant  against  the  plaintiff  in  error  for 
the  conversion  of  a  horse.  The  defendant  was  declared  against 
by  the  name  of  James  Humphreys  and  filed  as  a  plea  "that  he 
now  is  and  always  was  called  and  known  by  the  name  of  James 
Humphrey,  and  not  James  Humphreys,  as  by  the  plaintiff's 
writ  is  supposed :  wherefore  he  prays  judgment  of  said  writ 
that  the  same  be  quashed."  To  this  plea,  which  was  sworn  to 
by  the  defendant,  the  plaintiff  demurred,  and  the  court  sus- 
tained the  demurrer.  The  ruling  of  the  court  is  now  assigned 
as  error. 

L.  P.  Walker,  for  the  plaintiff  in  error : 

1.  The  only  question  in  this  case  arises  on  the  ruling  of  the 
Circuit  Judge  in  sustaining  the  demurrer  to  the  defendant's  plea 
in  abatement.  The  plea  alleges  that  the  name  of  the  defend- 
ant is  James  Hu7nphrerf,  and  he  is  sued  by  the  name  of  James 
Humjyhreijs.  The  demurrer  admits  the  truth  of  the  plea,  and 
the  only  question  is  whether  the  matter  of  it  be  fatal.  If  the 
misnomer  be  substantial  it  is  good  cause  for  abatement  of  the 
proceedings,  and  the  criterion  by  which  it  is  determined  is  to 
enquire  whether  the  name  disclosed  in  the  plea  has  the  same 
sovnd  with  that  by  which  the  party  was  brought  into  court. — 
Lynes  v.  The  State,  5  Porter,  240-241.  It  is  too  plain  for 
argument  that  Humjyhreij  and  Humphreys  are  not  idem  sonans. 
The  following  names  have  been  held  not  to  be  idem  sonans. — 
Lynes  and  Lyons,  5  Porter,  supra  ;  McCann  and  McCarn,  Russ. 
&  Ryan,,  351;  Shaltepcate  and  Shakespeare,  10  East.  S3.  (This 
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is  directly  in  point.)  Tarhart  and  Tahart,  5  Taunt.  14;  see 
also  1  CliittyP1.244,to24S-451;  IG  East.  110;  11  Ala.233-2S7. 
2.  If  the  defendant  was  as  well  known  by  the  name  of  Hum- 
phreys as  Hitmphrcy,  the  plaintiff  shoidd  have  replied  the  fact. — 
3  Caines'  R.  219;  Ham.  Gl;  3  Taunton,  505. 

No  counsel  for  defendant. 

PARSONS,  J. — In  spelling  and  in  sound  there  is  a  percep- 
tible difierence  between  the  names  of  Humphreys  and  Hum- 
phrey. They  are  different  names.  The  plea  in  this  respect 
is  therefore  good.  Bilt  the  plea  concludes  neither  with  a  veri- 
fication, nor  to  the  country.  It  denies  the  sur-name,  Hum- 
phreys, by  which  the  defendant  is  sued,  and  avers  his  true  sur- 
name to  be  Humphrey.  This  last  is  new  matter,  and,  of  course, 
the  plea  should  have  concluded  with  a  verification,  in  order  that 
the  plaintiff  might  have  an  opportunity  to  answer  it. — 1  Saun-^ 
ders'  R.  103,  n.  1 ;  Service  v.  Heermance,  1  Johns.  R.  90. 
The  plaintiff  below  filed  a  general  demurrer  to  this  plea,  and  it 
was  sustained  by  the  Circuit  Court.  It  does  not  appear  u[X)n 
what  ground  it  was  sustained,  but  it  is  sufficient  that  there  is  a 
good  ground,  the  omission  of  the  verification.  Our  statutes 
relative  to  amendments  and  special  demurrers  have  produced 
no  change  of  the  law  in  respect  of  this  question,  but  it  stands 
as  at  common  law.  Although  there  were  special  demurrers  at 
common  law,  they 'were  rarely  used  and  never  necessary  except 
in  cases  of  duplicity.  The  statute,  27  Eliz.  c.  5,  rendered  it 
necessary  to  demur  specially  when  the  party  desired  advantage 
of  any  imperfection,  defect  or  want  of  form,  in  any  writ,  plaint, 
&c.  Then  came  the  statute  of  4  Ann.  c.  IG,  §  1,  which  ren- 
dered a  special  demurrer  necessary  in  relation  to  various  causes, 
which  were  still  regarded  as  matters  of  substance.  This  statute, 
among  other  things,  rendered  it  necessary  to  demur  specially 
for  the  want  of  the  averment  or  verification  in  question.  But  these 
statutes  did  not  extend  to  pleas  in  abatement.  It  was  never  ne- 
cessary to  demur  specially  to  them. — 1  Tidd's  Practice,  695-6, 
ninth  edition.  By  our  statute  of  1607,  it  became  necessary  here 
to  demur  specially  for  any  defector  want  of  form  in  writs,  decla- 
rations, or  othcrplcading,&c. — Clay'8Dig.321,^50.  Thewant 
of  the  necessary  verification  in  concluding  a  plea  in  bar,  could  only 
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betaken  advantage  of  sioceihis  statute,.  I  presume,  by  a  special 
demurrer.  But  the  act  of  1S24  tatves,  avjiay  all  special  demur- 
rers.— Clay's  Dig.  334,  §  118.  It  says  "no  demurrer  shall 
have  any  other  effect  than  that  of  a  general  demun-er."  1  pre- 
sume there  is  no  mode  now  of  taking  advantage  of  an  error  of 
this  kind,  in  a  plea  In  bar.  But  this  is  not  the  case  here  in  re- 
lation to  a  plea  in  abatement,  any  more  than  in  England,  for  it 
has  been  held  by  this  court  that  our  statutes  do  not  extend 
to  pleas  in  abatement,  or,  at  least,  ihat  the  last-mentioned 
act  does  not. — Casey  V.  Cleveland  et.  al.,  7  Porter,  445.  We 
have  no  hesitation  in  concluding  that  pleas  in  abatement  are  not 
affected  by  these  statutes  and  that  they  are  left  -as  at  common 
law  when  a  special  demurrer  was  never  necessary,  unless  in 
cases  of  duplicity..     Let  the  judgment  be  affirmed. 


REYNOLDS  kt  al.  vs.  THE  HEIRS  AND  ADM'RS 
OF  MARDIS. 

1.  Where  partners  aj^ree  to  invest  equal  amounts  of  inoney  in  their  com- 
mon business,  and  one  advances  a  larger  sum  than  the  ether,  he  is  enti- 
tled upuu  settlement  to  an  allowance  of  interest  on  one  half  the  excess 
eo  advanced  by  him  from  the  date  of  its  appropriation  to  the  use  of  the 

fiiUl. 

Error  to  the  Chancery  Court  of  Talladega.  Tried  before 
the  Hon.  David. G.  Ligon. 

Rice  &  IMoKgan,  for  plaintiffs. 

White  &  Parsons,  for  defendants: 

The  remedy  of  plaintiff  in  error  is  by  action  at  law  for  the 
failure  of  ^lardis  to  invest  as  much  in  the  partnership  as  he 
(Reynolds)  did,  as  it  is  alleged  by  Reynolds  that  this  was  one 
of  the  stipulations  of  the  contract  of  partnership — that  each 
partner  should  invest  an  equal  amount. — Boyd  v.  Mynatt,  4 
Ala.  Rep.  79;  Story  on  Paj^.  327.  If  the  complainant  was 
not  entitled  to  the  sum  granted  and  interest  thereon  from  the 
time  indicated  in  the  decree  of  the  chancellor,  he  is  certainly 
not  entitled  to  that  sum  \ylth  loritjer  interest. 
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There  was  no  neglect  or  refusal  on  the  part  of  Mardis'  rep- 
resentatives, or  culpable  omission  to  pay,  and  in  such  case  in- 
terest is  not  chargeable,  unless  by  the  terms  of  the  contract  in- 
terest was  to  be  paid. — Hubbard  v.  Charlestown  R.  R.  Co.,  11 
Met.  124 ;  Colgin  v.  Cummin,  1  Por.  156 ;  T.  &  J.  Kirkraan 
,v.  Vanlier,  7  Ala.  229-30. 

Interest  on  an  unliquidated  account  ought  not  to  be  allowed. 
Consequa  V.  Fanning,  3  Johns.  Ch.  Rep.  587  ;  McConico  v. 
Curgen,  2  Call,  301 ;  Waggoner  v.  Gray,  2  H.  &  M.  603 ; 
Knight  V.  Mitchell,  3  Brevard,  506 ;  Shoolbread  v.  Elliott,  1 
ib.  423.  Nor  should  interest  be  allowed  upon  mutual  accounts 
when  the  balance  was  continually  changing,  and  there  was  no 
stipulated  period  of  credit. — Raymond  v.  Adm'r  of  Ishain,  8 
Ver.  258. 

A  partner  is  not  liable  to  pay  interest  on  partnership  accounts 
before  settlement  and  balance  struck. — Dexter  v.  Arnold,  3  Ma- 
son, 284-;  Smith  v.  Barrow,.  2  Term  Rep.  476. 

No  interest  can  be  allowed  in  a  decree  for  either  past  or  fu- 
ture time,  upon  a  bill  for  an  account  before  unliquidated. — Neal 
V.  Keel,  4  Munro,  164,  cited  1  Am.  Eq.  Dig.  641,  §  37. 

DARGAN,  C.  J. — This  is  a  cause  to  which  tliere  are  many 
parties,  aqd  the  facts  numerous  and  complicated ;  yet  there  is 
but  one  question  presented  to  this  court,  and  that  involves  the 
rights  of  Walker  Reynolds  and  the  representatives  of  Samuel 
W.  Mardis  alone.  We  shall  therefore  state  those  fa&ls  only 
which  give  rise  to  the  question.  Walker  Reynolds  and  Samuel 
yV'  Mardis  entered  into  an  agreement  which  made  them  part- 
ners, for  the  purpose  of  buying  and  selling  Indian  lands  situated 
in  the  Coosa  and  Tallapoosa  Lund  District.  Each  partner  was 
to  furnish  an  equal  amount  of  capital,  and  after  the  purchases 
were  made  and  the  land  sold,  the  nett  profits,  after  refunding 
liie  capital,  were  to  be  equally  divided  between  them.  Mardis 
was  to  make  purchases  from  the  Indians,  either  by  hitnsclf  or 
through  others.  Under  this  agreement,  Reynolds  advanced  a 
considerable  amount  of  money  to  Mardis,  who  purchased  a  num- 
ber of  tracts  of  land.  Before  these  lands  were  sold,  Mardis 
died,  and  the  object  of  the  cross  bill  filed  by  Reynolds  against 
h\9  heirs  and  representatives  is  to  ascertain  the  lands  purchased, 
to  have  diom  sold,  and  the  accounts  of  the  partnership  settled. 
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It  became  necessary  to  ascertain  how  much  money  each  partner 
had  advanced  in  the  purchase  of  the  lands,  and  a  reference  was 
made  to  the  register  of  the  court  for  this  purpose,  who  in  the 
year  1S44  reported  that  there  had  been  invested  in  the  pur- 
drase  of  lands  $13,425  55;  that  of  this  sum  Reynolds  had  ad- 
vanced $7,5G3  G8,  and  Mardis  the  sum  of  $-5, SGI  87  1-2,  and 
consequently  that  Reynolds  had  advanced  $1,701  SO  1-2  more 
than  Mardis.  Reynolds  claimed  that  interest  should  be  allow^ed 
him  in  the  settlement  upon  the  sum  which  had  been  advanced 
by  him  over  and  above  his  proportionate  share  according  to  the 
terms  of  the  agreement.  In  1846,  Chancellor  Ligon  ordered  a 
reference  to  the  register,  to  ascertain  the  interest  on  this  sum, 
directing  him  to  compute  interest  from  the  date  of  his  report 
ascertaining  the  amount  that  Reynolds  had  advanced  more  than 
had  been  advanced  by  Mardis.  It  does  not  appear  that  the  re- 
gister ever  acted  on  tins  reference,  but  in  1847  Chancellor  Ma- 
son renewed  the  order  of  reference,  directing  the  register  to 
calculate  interest  on  this  sum  from  the  date  of  the  last  invest- 
ment made  by  Mardis  in  the  purchase  of  land  under  the  agree- 
ment. The  register  reported  accordingly,  and  calculated  inter- 
est from  the  1st  of  October  1S36,  having  ascertained  that  this 
was  the  date  of  the  last  investment  made  by  Mardis  in  the  pur- 
chase of  lands  under  the  contract.  The  report,  however,  was 
made  to  tiie  next  succeeding  term  of  the  court.  To  this  report 
the  representatives  of  Mardis  excepted,  on  the  ground  that  Rey- 
nolds was  entitled  to  interest  on  this  item  only  from  the  date  of 
the  report  of  the  register  in  1844,  ascertaining  the  amount  that 
Reynolds  had  advanced  on  the  purchase  of  the  land  over  and 
above  his  proportionate  share  according  to  the  agreement. — 
Chancellor  Ligon,  before  whom  the  exceptions  were  made,  sus- 
tained them,  and  set  aside  the  report  so  far  as  relates  to  this 
item,  and  directed  the  register  to  ascertain  the  amount  due  Rey- 
nolds, computing  interest  from  the  date  of  his  report  in  1844. 
The  register  reported  accordingly,  calculating  interest  at  eight 
per  cent,  on  half  this  item  from  the  date  of  his  report  in  1844. 
To  this  report  Reynolds  excepted,  but  his  exception  was  over- 
ruled, and  the  report  of  the  register  was  confirmed. 

The  only  question  to  be  examined  is,  from  what  time  shall 
interest  be  allowed  to  Reynolds,  and  whether  the  representatives 
of  Mardis  shall  be  charged  with  the  whole  interest,  or  whether 
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the  firm  of  Reynolds  &  Mardis  should  be  charged  with  the  in- 
terest, which  would  reduce  the  amount  of  interest  that  the  rep- 
resentatives of  Mardis  would  pay  to  Reynolds  one  half. 

In  the  case  of  Lewis  v.  Bradford,  8  Ala.  632,  it  is  said,  that 
where  one  receives  interest  from  the  money  of  another,  or  de- 
rives an  advantage  from  its  use,  he  must  pay  interest  to  the 
owner.  The  same  principle  is  asserted  in  Kirkman  v.  Vanlier, 
7  Ala.  230 ;  Lamb  v.  Lamb,  11  Pick.  374;  9  Johns.  71;  Slaugh- 
ton  V.  Lynch,  1  Johns.  Ch.  466.  By  this  rule,  which  is  well 
settled,  the  owner  of  the  money  is  entitled  to  interest  from  the 
time  the  money  was  used  or  appropriated  ;  then  it  began  to  bear 
interest  in  favor  of  the  party  using  it,  or  to  be  productive  of  ad- 
vantage to  him,  and  from  that  time  should  he  pay  interest  to 
bim  to  whom  the  money  belonged.  The  contract  between  the 
parties  was  that  each  partner  should  advance  an  equal  amount 
of  money  in  the  purchase  of  land ;  it  did  not  contemplate  that 
lands  should  be  purchased  exclusively  with  the  money  of  one, 
in  the  profits  of  which  the  other  was  to  participate.  The  report 
of  the  register,  however,  shows  that  Mardis  invested  in  the  pur- 
chase of  the  lands  seventeen  hundred  and  one  dollars  eighty 
and  a  half  cents  of  the  money  of  Reynolds  more  than  he  did  of 
his  own.  Li  the  lands  thus  purchased  Avith  this  sum  he  had  a 
joint  interest  with  Reynolds,  and  so  derived  advantage  from  the 
use  of  his  money.  He  must  therefore  pay  interest  from  the 
lime  the  money  was  used  by  him  in  making  the  purchase,  and 
we  think  that  ijie  date  of  the  last  investment  made  by  Mardis  on 
account  of  himself  and  Reynolds  is  the  correct  point  of  time 
from  vvhicli  the  representatives  of  Mardis  should  be  charged 
with  interest.  The  chancellor  therefore  erred  in  directing  in- 
terest to  be  computed  from  the  date  of  the  register's  report  in 
1S44.  But  it  is  very  clear  that  the  representatives  of  Mardis 
should  not  be  charged  with  the  whole  interest ;  the  lands  pur- 
chased with  the  money  were  the  joint  property  of  Mardis  and 
Reynolds,  and  as  partnership  property  have  been  sold.  Both 
Reynolds  and  Mardis  have  participated  in  the  profits,  and  both, 
therefore,  should  be  charged  with  interest.  It  is  but  the  com- 
mon case  of  a  firm  using  the  money  of  an  individual  member  of 
it;  in  such  a  case  the  firm  is  the  debtor  to  the  member  for  both 
principal  and  interest,  and  upon  a  settlement,  each  menjbcr  of 
the  firm  mujit  bear  his  proportion  of  the  interest  as  well  as  of 
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the  principal.  Had  the  money  been  borrowed  by  Reynolds 
and  INfardis  of  a  third  person,  of  course  the  firm  would  be  ac- 
countable for  the  interest.  That  the  money  used  by  the  firm 
belonged  to  one  of  its  members  can  make  no  difference.  The 
representatives  of  Mardis  should  therefore'be  charged  with  one 
half  the  interest  accruing  on  diis  sum  of  seventeen  hundred  and 
one  dollars  eighty  and  a  half  cents — not  with  the  whole.  To 
charge  the  representatives  of  Mardis  with  the  entire  interest 
would  be  to  charge  one  member  of  a  firm  with  the  payment  of 
all  the  interest  accruing  on  money  used  on  account  of  the  part- 
nership, and  in  the  profits  of  which  all  the  members  participated. 
The  decree,  therefore,  must  be  reversed  so  far  as  relates  to 
this  item,  but  it  is  in  all  other  respects  afiirmed,  and  the  cause  is 
remanded  for  further  proceedings. 


FLOURNOY  vs.  MLMS  et  als. 

1.  M  and  others  as  his  securities  executed  a  forthcoming  bond  payable 
to  Jacob  A.  T'iberney,  conditioned  to  pay  to  tl-e  sheriff  the  amount  of 
an  execution  in  his  hands  in  favor  of  Jacob  A.  Flournoy,  or  to  deliver 
to  him  certain  property  on  whicli  it  had  been  levied  :  Held — 
1.  Tiiat  parol  evidence  is  inadmissible  to  show  that  the  name  inserted 
in  the  penal  part  of  the  bond  was  intended  for  that  of  the  plaintiff  in 

(       execution- 
2-  That  the  bond  is  not  amendable  vrithout  the  consent  of  the  obigors. 

Error  to  the  Circuit  Court  of  Macon.  Tried,  before  the  Hon. 
John  J.  Woodward. 

Cocke,  for  plaintiff  in  error  : 

1.  The  name  of  the  obligee  in  the  penal  part  of  the  bond  he- 
ing  illegible,  it  was  clearly  competent  to  prove  by  parol  what 
name  was  intended. — Chitty  on  Bills,  176-7,  note  k;  10  Ala. 
823 ;  Boyd  v.  Gilchrist,  15  Ala.  S49,  and  authorities  there 
cited;  Smith  v.  Redus  and  Wife,  9  Ala.  99 ;  4  B.  &  C.  235; 
2  Stark.  29. 

2.  But  if  it  be  conceded  that. parol  evidence  is  inadmissible 
for  that  purpose,  the  bond  is  good  without  it.     The  condition 
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shows  who  the  obligee  was,  and  by  it  the  bond,  if  necessary, 
should  have  been  amended  in  the  court  below,  and  will  be  con- 
sidered as  amended  here,  though  no  amendment  has  in  fact 
been  made. — Smith  v.  Redus  and  Wife,  9  Ala.  99  ;  3  Cowen, 
42,  note;  Chitty  on  Con.  (last  ed.)  83-4;  2  N.  Hamps.  310; 
Elliott  V.  Elliott,  1  Dallas,  379.  The  bill  of  exceptions  shows 
that  there  was  no  controversy  about  the  fact  that  this  identical 
bond  was  taken  for  the  forthcoming  of  property  levied  on  by 
the  sheriff  by  virtue  of  the  execution  in  favor  of  Jacob  A.  Fiour- 
noy, described  in  the  condition,  and  the  statute  requires  that  the 
bond  shall  be  made  payable  to  the  plaintiff  in  execution.  It  was 
clearly  a  clerical  misijrision,  and  amendable. — See  authorities 
supra. 

GuNN  and  Rice,  for  defendants: 

1.  A  forthcoming  bond  payable  to  J.  A.  Toberney  will  not 
sustain  an  execution  in  favor  of  J.  A.  Fiournoy;  and  where  an 
execution  is  in  favor  of  J.  A.  Fiournoy,  a  levy  made,  and  forth- 
coming bond  taken  payable  to  J.  A.  Toberney,  and  an  execu- 
tion issues  thereon  in  favor  of  J.  A.  Fiournoy,  such  execution 
will  be  quashed ;  neither  will  parol  proof  be  admitted  to  show 
that  J.  A.  Fiournoy  was  in  fact  intended  as  the  obligee  in  such 
bond — such  evidence  being  wholly  inadmissible,  except  in  a 
direct  proceeding  in  a  court  of  equity  to  reform  the  instrument. 
Gayle  et  al.  v.  Hudson  et  al.,  10  Ala.  IIG ;  Lunsford  v.  Rich- 
ardson and  O'Neal  et  al.,  5  ib.  G18 ;  Nicholson  v.  Burke,  15 
ib.  353 ;  Branch  Bank  at  Mobile  v.  Darrington,  14  ib.  192. 
By  an  examination  of  the  record  it  will  appear  that  there  is  no 
exception  as  to  the  -exclusion  of  the  eyidepce  offered — simply 
an  offer  of  evidence  on  which  no  exception  was  taken,  and  is 
not  revisable. 

2.  In  order  to  authorise  the  issuance  of  an  execution  upon  a 
forthcoming  bond,  the  same  should  conform  fully  to  the  statute; 
and  where  die  parlies  are  misdescribed,  or  the  penalty  of  the 
bond  is  not  in  double  the  amount  of  the  damages  and  costs  by 
$40  02,  as  disclosed  in  the  present  case,  such  execution  will 
be  quashed.  Neither  is  there  any  error  in  quashing  said  bond 
as  a  statutory  bond,  and  thus  preventing  the  vexation  of  persons 
by  the  issuance  of  irregular  executions,  as  all  executions  ought 
to  be  quashed  which  issue  on  such  bonds  ;  neither  is  there  any 
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error  in  protecting  persons  by  quashing  the  bond  as  a  statutory- 
bond,  which  alone  amounts  to  a  judicial  declaration  that  no  more 
executions  should  issue  thereon. 

CHILTON,  J. — This  was  a  motion  in  the  court  below  to 
quash  a  delivery  bond,  at  the  instance  of  Williamson  Freeman, 
one  of  the  defendants  in  error.  The  objection  to  the  bond 
was  that  it  was  not  made  payable  to  the  plaintiff  in  the  execu- 
tion, and  that  therefore  no  execution  could  properly  issue  upon 
it  under  the  statute.  The  bond  is  set  out  in  the  record  and  is 
made  payable  to  Jacob  A.  Toheriieij,  conditioned  that  the  obli- 
gors pay  to  the  sherifE,  William  Fitzpatrick,  the  sum  of  $1455 
90  damages,  besides  the  further  sum  of  $19  81  cost  of  suit^  the 
same  beins;  the  amount  of  an  execution  in  the  office  of  the  said 
sheriff  against  them,  in  favor  of  Jacob  A.  Flournoy,  from  the 
Circuit  Court  of  Macon  county,  and  all  costs  that  may  accrue 
on  said  execution,  with  interest  on  the  damages,  or  deliver  unto 
the  sheriff  aforesaid  certain  slaves  which  are  named  in  the  bond. 

The  Circuit  Court  quashed  the  bond  for  the  informality  above 
noticed,  and  refused  to  permit  parol  evidence  to  show  that  the 
name  of  the  payee  as  inserted  in  the  penalty  of  the  bond,  was 
misdescribed  through  mistake,  and  that  the  plaintiff  in  xhaji.fa. 
was  the  person  really  intended. 

The  court  did  right  in  rejecting  the  parol  evidence  offered 
to  alter,  explain,  or  in  any  way  to  vary  the  bond.  In  Gayle  et 
al.  V.  Hudson  et  al.  10  Ala.  Rep.  116,  where  the  authorities 
are  collated  it  was  held  that  a  bond  payable  to  Hudson  and 
Jones  could  not  be  sued  upon  in  the  names  of  Hudson  &  James, 
alleging  that  the  latter,  and  not  Jones,  was  the  person  intended 
as  the  payee  :  That  such  mistake  might  entide  the  party  to  the 
reformation  of  the  bond  in  a  court  of  equity,  but  did  not  au- 
thorise him  to  maintain  his  action  at  law  in  the  name  intended 
to  have  been  inserted,  and  parol  evidence  of  the  intention  was 
excluded. — In  Lunsford  v.  Richardson  &  O'Neal,  the  forth- 
coming bond  was  quashed  because  of  a  variance  between  the 
execution  and  that  which  the  bond  recited,  which  variance  con- 
sisted in  a  misdescription  of  the  amount  and  the  defendants. — 
5  Ala.  Rep.  618.  So  in  the  case  of  Nicholson  v.  Burke,  15 
Ala.  Rep.  353,  the  execution  was  described  in  the  bond  as  is- 
suing on  the  20th  Dec.  1840;  against  Roane  &  Burke,  whereas 
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it  issued  on  the  20th  Dec.  1S39,  against  Roane  only.  This 
was  held  such  a  discrepancy  as  to  avoid  the  bond,  and  that  no 
execution  could  properly  issue  upon  it. — See  also  Watson  v. 
The  Br.  B'k  Mobile,  7  Ala.  Rep.  593. 

The  principle  which  is  decided  by  t!ie  cases  above  cited  we 
think  applies  to  the  case  before  us.  Here  the  execution  is  in  the 
name  of  Flournoy;  the  penalty  of  the  bond  is  made  payable  to  a 
totally  different  person.  The  name  of  the  obligee  is  not  illegible, 
so  as  to  justify  the  explanatory  proof.  Neither  does  the  condi- 
tion of  the  bond  show  who  the  obligee  was.  It  shows  who  the 
plaintiff  in  the  execution  was,  but  describes  him  by  a  name  dif- 
ferent from  that  of  the  payee  in  the  bond,  so  that  we  think  the 
plaintiff^  in  error  can  derive  no  advantage  from  that  fact.  In- 
deed this  is  the  ground  of  the  objection  that  the  bond  shows 
tliey  are  different. 

But  it  is  insisted  that  the  bond  is  amendable,  and  as  it 
was  the  duty  of  the  sheriff  to  take  the  bond  payable  to  the 
plaintiff  in  the  execution,  and  as  the  recitals  in  the  condi- 
tion of  the  instrument  show  who  he  was,  the  court  below 
should  have  amended  the  bond,  and  this  court  should  consider 
the  matter  of  the  variance  as  amended.  We  do  not  think  the 
bond  was  amendable,  without  the  consent  of  the  obligors.  There 
was  nothing  by  which  to  amend,  and  if  there  was  it  is  clear  any 
material  alteration  of  it  would  discharge  the  obligors.  The 
cases  cited  of  amending  judgments  are  not  analogous  to  this. 
The  case  of  Smith,  Redus  &  Wife,  9  Ala.  R.  99,  decides 
merely  that  where  the  names  of  the  parties  stated  in  the  mar- 
gin of  the  judgment  entry  are  not  fully  set  out,  the  pleading 
may  be  looked  to  to  cure  the  defect,  and  tliat  parol  proof  may 
be  introduced  to  show  that  the  judgment  was  intended  to  apply 
to  the  particular  cause  indicated  by  the  pleadings.  In  Hart  v. 
Reynolds,  the  judgment  was  by  confession  under  a  warrant  of 
attorney,  but  instead  of  being  confessed  in  the  name  of  John 
Reynolds,  it  was  entered  up  in  the  name  of  Elishu.  Held,  that 
it  was  amendable  by  the  consent  of  the  defendant,  by  reference 
to  the  warrant  of  attorney. — 3  Cow.  Rep.  42.  So,  in  the  So- 
ciety for  propagating  the  (Jospel  v.  Young,  3  Conn.  Rep.  310, 
it  was  held  that  in  a  partition  amongst  the  proprietors  of  land, 
though  one  of  them  be  misnamed,  yet  if  from  all  the  proceed- 
ings he  can  be  identified,  he  is  entitled  to  recover  the  share 
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which  seeras  to  have  been  intended  for  him.  In  that  case  the 
allotment  appears  to  have  been  made  to  the  plaintiff,  not  by  it3 
true  corporate  name,  but  by  a  name  of  reputation,  and  it  was 
left  to  the  jury  to  determine  whether  the  description  in  the  par- 
tition of  the  party  was  intended  for  the  demandant.  It  is  mani- 
fest that  these  authorities,  the  pith  of  which  I  have  extracted,  do 
not  militate  against  the  view  above  taken  in  this  case.  The 
bond  for  the  forthcoming  of  the  property  must  conform  to.  the 
requirements  of  the  statute,  or  no  execution  can  be  issued  Up- 
on it  by  the  summary  remedy  provided  by  law. — Br.  B'k  Mo- 
bile v.  Darrington,  15  Ala.  Rep.  192.  This  bond  is  variant 
from  the  statute,  and  we  think  was  properly  quashed. 
Judgment  affirmed. 


DISTRIBUTEES  OF  HALL  vs.  ANDREWS,  Adm'r. 

1.  Where  any  of  the  distributees  of  an  estate  have  died,  it  is  error  to  pro- 
ceed to  a  final  settlement  witbout  bringing  in  their  legal  lepresentativeSi 

Error  to  the  Orphans'  Court  of  Dallas. 

•  Geo.  W.  Gayle,  for  tlie  plaintiffs. 

Evans,  for  defendant. 

DARGAN,  C.  J. — This  was  a  proceeding  in  the  Orphans* 
Court  of  Dallas,  for  the  purpose  of  making  distribution  of  the 
estate  of  Richar^  Hall,  deceased,  amongst  his  distributees.  It 
is  shewn  diat  several  of  the  distributees,  who  were  th6  children 
of  Richard  Hall,  had  died  subsequent  to  the  death  of  their  fa- 
ther, all  of  them  leaving  children  who  are  minors  and  entitled 
to  receive  from  the  estate  of  their >  grand  father  the  shares  that 
would  have  been  allotted  to  their  parents,  had  they  been  living. 
No  letters  of  adrainistraiion  have  been  taken  out  on  the  estates 
of  the  deceased  childrep  pf  Ricjiard  Hall,  but  none  of  them 
v/ere  indebted  at  the  time  of  their  death,  and  die  only  use  of 
administration  would  be  to  divide  the  shares  that  each  was  euti- 
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lied  to  receive  amongst  .their  children.  All  the  dii^tributees  ap- 
peared and  guardians  ad  litem  were  appointed  for  the  infant 
children  of  those  distributees,  that  had  died.  It  also  appeared 
that  several  of  the  children  of  Richard  Hall,  who  had  died, 
had  been  advanced  by  their  father  in  his  life  time.  The  guar- 
dians ad  litem  for  the  minor  children  of  the  deceased  distribu- 
tees and  the  court  thinking  it  for  their  interest  that  such  ad- 
vancement should  be  brought  into  hotch-pot,  it  was  so  ordered. 
After  the  order  and  decree  directing  the  division  to  be  made 
had  been  rendered,  Athelstone  Andrews,  the  husband  of  Eliz- 
abeth, who  was  a  daughter  of  Ricbard  Hall,  but  who  had  de- 
parted this  life,  presented  a  petition  as  the  father  of  her  children, 
praying  that  the  order  of  division  be  set  aside,  on  the  ground 
that  Cynthia,  a  slave,  had  been  valued  as  property  given  by 
Richard  Hull,  by  way  of  advancement  to  his  daughter,  when  in 
truth  said  slave  was  giveii  to  Elizabeth  by  her  grand  mother 
and  never  was  the  property  of  Richard  Hall.  On  die  filing  of 
this  petition  the  court  ordered  the  administrator  to  stay  all  fur- 
ther proceedings  under  the  decree,  directing  a  division  of  the 
estate,  and  that  he  appear  at  the  next  term  of  the  Orphans'  Court 
and  show  cause  why  the  decree  ordering  the  division  should 
not  be  revoked.  At  the  next  term  the  administrator  appeared 
and  the  petition  was  dismissed.  These  are  the  material  facts 
presented  by  the  record,  upon  which  the  plaintiffs  have  assigned 
several  errors.  We  propose,  however,  to  examine  only  the 
one  which  questions  the  propriety  of  the  decree,  because  no 
legal  representatives  of  the  estates  of  the  deceased  distributees 
were  before  the  court. 

The  object  of  all  litigation  is,  to  settle,  finally  and  conclu- 
sively, the  rights  of  the  parties  in  respect  to  the  subject  matter 
in  controversy.  This  cannot  be  done  unless  the  parties  legally 
entitled  are  before  die  court  as  parties  to  the  proceeding.  It  ia 
clear  that  if  an  administrator  should  be  hereafter  appointed  on 
ibc  estate  of  any  of  the  deceased  distributees,  tills  decree  of 
distribution  would  not  be  binding  on  him  and  he  could  call  the 
administrator  to  an  account  for  the  distributive  share  of  his  in- 
testate, and  this  decree  would  form  no  bar  to  his  demand.  The 
correct  practice  In  the  final  settlement  of  estates  when  any  of 
the  distributees  have  died,  is  ip  have  a  legal  representative  aji- 
pointed  and  made  a  party  to  the  proceedings  before  a  distrlbu- 
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lion  is  made  by  ilie  Orphans'  Court.  Much  hiigation  and 
many  inconveniences  would  ensue  from  the  non-observance  of 
this  rule;  for  instance,  if  an  administrator  should  hereafter  be 
appointed  on  the  estate  of  Elizabeth  Andrews,  he  would  have 
the  right  to  deny  that  the  slave  Cynthia  was  received  by  his  in- 
testate from  Richard  Hall  as  an  advaBcement  in  his  life  time, 
and  that  question  which  is  supposed  to  be  settled  by  this  decree 
would  again  be  litigated:  Or  suppose  some  of  the  slaves  allot- 
ted to  the  infant  children  of  the  deceased  distributees  should 
die,  cou]cl  not  an  administrator  subsequently  appointed  insist 
that  the  loss  should  be  borne  by  the  whole  estate,  as  he  was 
not  bound  by  the  decree  ?  Many  other  cases  might  be  sup- 
posed that  would  show  the  inconvenience  and  impropriety  of 
proceeding  to  a  final  settlement  of  an  estate,  whhout  having  all 
the  parties  legally  entided-  before  the  court,  in  order  that  the 
decree  might  be  final  and  conclusive  on  the  rights  of  all  inte- 
rested; these,  however,  are  sufficient  to  show  the  impropriety 
of  departing  from  the  correct  rule  of  practice.  The  decree  of 
final  settlement  is  defective,  as  the  legal  representatives  of  the 
deceased  distributees  were  not  parties  to  the  proceeding.  It 
must  therefore  be  reversed >ind  the  cause  remanded  for  further 
proceedings. 


THE  BR.  BANK  AT  DECATUR  vs.   HODGES. 

1.  "Where  the  drawees  of  a  bill  of  exchange  absent  themselres  from  their 
place  of  business  and  make  no  provision  for  its  payment,  a  presentment 
there  to  their  bojk-keeper  is  a  sufficient  presentment  to  charge  the 
drawers. 

2.  The  holder  of  a  bill  of  exchange  does  not  waive  his  right  of  action  for 
its  non-acceptance  by  afterwards  having  it  presented  and  protested  for 
non-payment. 

Error  to  the  Circuit  Court  of  Morgan.     Tried  before  the 
Hon.  Geo.  W.  Lane. 

This  was  an  action  by  the  plaintiff  against  the  defendant  in 
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error  on  a  bill  of  exchange  drawn  by  the  firm  of  F.  Hodges  & 
Co.,  of  which  the  defendant  was  a  member,  on  Kirkman,  Aber- 
natiiy  &  Hanna,  N.  Orleans.  The  facts  and  errors  complained 
of  are  sufficiently  noticed  in  the  opinion. 

Wm.  Cooper,  for  plaintiff,  insisted — 

1.  That  the  ruling  of  the  Circuit  Court  was  erroneous,  and 
cited  Cuthbert  v.  Newell,?  Ala.457;  Smith  v.  Armstead,ib.69S. 

2.  That  the  charge  of  the  Court  was  incorrect,  and  cited 
Lenox  v.  Cock,  8  Mass.  460;  Bayley  on  Bills,  215,  note  A., 
and  cages  there  referred  to. 

Peters  &  L.  P.  Walker,  for  defendants 

1.  There  was  no  error  in  excluding  the  protest  for  non-pay- 
ment. The  presentation  for  payment  must  be  to  the  party  who 
is  liable  to  pay — i.  e.,  the  drawees.  A  presentation  to  their 
booJc-kcepeTi  without  shewing'  either  a, general  or  special  autho- 
rity, certainly  does  not  answer  the  demands  of  the  law. — Story 
on  Bills,  p.  400,  sec.  344  to  SoO;  Smith's  Mer.  Law,  239,  ct 
srq.;  Chitty  on  Bills,  353,  ch.  9;  ib.  355-366;  8  Porter,  511;  ib. 
174;  6  Ala.  390;  1  ib.  544. 

2.  Unless  a  charge  is  illegal,  it  sliould  be  given  ii^  the  words 
in  which  it  is  asked.  If  the  opposite  party  desires  iiny  modi- 
fication of  it,  he  should  suggest  it  to  the  court. — 9  Ala.  452;  11 
Ala.  535;  11  Ala.  1059. 

3.  Under  the  state  of  facts,  there  was  no  error  in  the  charge 
given.  The  plaintiff  certainly  had  the  right  to  waive  its  action 
by  virtue  of  the  protest  for  non-acceptance ;  and  if  it  chose  to 
rely  on  presentment  and  protest  for  non-payment,  the  evidence 
offered  to  establish  this  fact  must  shew  presentment  to  the  p7"o- 
jJcr  person,  and  failing  in  this,  it  was  the  duty  of  the  court  to 
reject  the  evidence. 

CHILTON,  J. — The  court  below  excluded  tlic  protest  for 
non-payment  because  the  presentment  is  stated  therein  to  have 
been  made  of  the  book-kce])er  of  liie  drawees  in  their  counting- 
room,  they  being  absent.  This  was  erroneous.  The  bill  was 
presented  at  the  place  of  business  of  the  firm — at  tlieir  count- 
ing-room. If  they  had  intended  to  ])ay  the  bill,  it  was  their 
duty  to  have  been  present  on  the  day  of  payment,  or  to  have 
left  the  means  for  making  such  payment  in  charge  of  some  one 
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authorised  to  make  it.  The  notary  finding  them  absent  from 
their  place  of  business  and  their  book-keeper  there,  might  well 
make  protest  of  the  dishonor  of  the  bill  for  non-payment  upon 
presentment  to  and  refusal  by  him.  When  upon  presentment 
for  acceptance  the  drawee  does  not  happen  to  be  found  at  his 
house  or  counting-room  at  the  time,  but  is  temporarily  absent, 
and  no  one  is  there  authorised  to  give  an  answer  whether  the 
bill  will  be  accepted  or  not,  in  such  case  it  would  seem  the 
holder  is  not  hound  to  consider  it  as  a  refusal  to  accept,  but  he 
may  wait  a  reasonable  time  for  the  return  of  the  drawee.  He 
may  present  the  bill  anew  on  the  next  day,  but  this  delay  is  not 
allowable  in  a  presentment  for  payment.  This  must  be  made 
on  the  day  the  bill  falls  due,  and  if  there  be  no  one  ready  at  the 
place  to  pay  the  bill,  it  should  be  treated  as  dishonored  and 
protested  for  non-pa:yment. — iStory  on  Bills,  sec.  250;  Chilly 
on  Bills,  9  ed.  400  ;  Buxton  v.  Jones,  1  Mann  &  Gr.  83  ;  S. 
C,  39  Eng.  C.  L.  Rep.  364;  Hine  v.  Allely,  4  Barn.  &  Adol. 
C24;  S.  C,  24  Eng.  C.  L.  Rep.  127  ;  Shed,  v.  Brett,  1  Pick. 
Rep.  412 ;  Field  v.  Mallett,  3  Hawks'  Rep.  46-5;  1  Aracr.  Lead. 
Cases,  214-219,  where  the  most  of  the  American  decisions  are 
refered  to.  As  the  notary  might  well  have  protested  the  bill  for 
non-payment  by  reason  of  the  absence  of  the  drawees,  without 
leaving  any  one  authorised  to  make  the  payment,  a  demand  of 
the  book-keeper  of  payment  would  certainly  not  have  the  effect 
of  vitiating  the  protest — at  most  it  would  be  treated  as  surplus- 
age. This  view  perhaps  eufEciently  disposes  of  the  case.  In 
respect  to  the  charge,  liowever,  we  would  remark  that  if  it  is  to 
be  reijarded  as  affirmin";  that  because  the  holder  of  the  bill,  after 
it  was  protested  for  non-acceptance,  presented  it  also  for  pay- 
ment and  caused  it  to  be  protested  for  non-payment,  he  thereby 
ivaivcd  his  right  of  miction  which  accrued  upon  the  non-accept- 
ance, it  is  manifestly  erroneous.  Whether  there  was  proof 
justifying  a  charge  as  to  the  plaintiff's  u-aiver  of  his  right  of  ac- 
tion which  accrued  upon  the  dishonor  of  the  bill  by  the  refusal 
of  the  drawees  to  accept,  we  know  not:  Certain  it  is  that  the 
lecord  before  us  furnishes  none.  The  charge,  however,  con- 
taining the  assertion  of  a  legal  proposition,  would  be  considered 
as  predicated  upon  sufficient  testimony,  in  the  absence  of  all 
evidence  furnished  by  the  bill  of  exceptions,  showing  it  to  be 
abstract. 


JUNE  TBRivi:,  1849. 45 

Aldiidjte  V.  The  Br.  Bank  sit  Decatur. 


It  is,  ho,w,ever,  unnecessary  tp  go  into  a  critical  7?xaraination 
of  the  charge,  as  the  views  above  expressietl  will  be  sufficient 
for  the  proper  disposition  of  the  cause. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


ALDRIDGE  vs.  THE  BR.  BANK  AT  DECATUR. 

1  In  an  nctiDn  on  a  promissory  no'e,  wliieh  be^irs"  date  on  Sunday,  it  is 
competent  to  allege  uni  prove  that  it  was  in  fact  cx<jcuted  and  delivered 
ou  a  different  day. 

Error  to  the  Circuit  Court  of  Morgan.  Tried  before  the 
the  Hon.  S.'C.  Posey. 

This  Was  an  action  by  the  defendant  against  the  plaintiff  in 
error  on  a  promissory  note,  which  bore  date  on  Sunday.  The 
facts  appear  in  the  opinion. 

R.  O.  Pickett,  for  plaintiff  in  error: 

1.  The  court  erred  in  refusing  to  charge  the  jury  that  they 
must  exclude  the  testimony  of  William  Mailer,  the  witness, 
which  is  fully  set  forth  in  the  bill  of  exceptions,  because  when 
parties  enter  into  a  contract  and  re<luce  its  stipulations  to  writ- 
ing, the  written  memorial  of  the  contract  is  the  sole  expositor 
of  its  terms. — 7  Ala.  R.  679,  and  10  Ala.  R.  518. 

2.  The  note  here  sued  on  is  free  from  all  ambiguities  of 
every  description  wliatever,  and  parol  proof  is  inadnvissible  to 
add  to,  vary  or  explain  it. — Bower  v.  Martin,  1  Ham.  184; 
Wilson  v.  Robinson,  Rand.  R.  52-j;  7  J.  J.  i\rarsh  76.  So  also 
is  parol  proof  inadmissible  to  shew  a  mistake  iu  the  date  of  a 
note. — Fitzhugh  v.  Runyof),  S  Johns.  R.  'i7o:  or  in  the  names 
of  parties  to  a  note  or  bond — (iayle  v.  Hudso!i,  10  Ala.  1  lO:  or 
tp  show  that  a  different  time  of  payment  was  intended  from  that 
which  i*  plainly  set  forth  in  the  note  iiself — Thompson  v. 
Ketcbum,  8  Jolins.  R.  100;  1  Greenl.  Kv.  sec.  2Sl  :  Nor  is 
parol  projf  admissible  tt>  alter  the  legjl  o,)3ri'iio  i  of  a  written 
instrument — 2  Siarliie   V.v.  702.  7  ed.:  .Nor  to  s'.iew  a  mistake, 
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only  upon  live  ground, of  frauc^,  and  not  then  unless  it  amount  to 
the  strongest  possible  prqof — 2  Stark.  Ev.  767;  Barringer  & 
Rhodes  V.  Sneed,  3  Stew.  R.20] ;  Paysant  v.  Ware  &  Barringer, 
1  Ala.  R.IGO;  Dozier  v.  DufFee,  ib.  820;  Beard  v.  White's  adm. 
ib.  436;  Litchfield,  use,  &c.  v.  Falkner,  2  Ala.  2S0:  Nor  to 
establish  other  obligations  than  those  expressed  in  the  instru- 
ment itself — Duff  V.  Ivy,  3  Stew.  140  :  Nor  to  explain  a  mis- 
lake  at  law. — Jackson  v.  Sill,  11  Johns.  R.  213. 

W.  Cooper  &  Peters,  for  defendant: 

The  dating  of  a  promissory  note  on  Sunday  does  not  render 
it  void. — Drury  v.  De  Fontaine,  1  Taunt.  R.  131;  Chitty  on 
Bills,  591.  The  mere  dating  of  a  contract  is  not  the  making 
of  it  by  any  meatus  that  is  forbidden.  It  is  true  that  the  dale 
it  bears  is  yrima  facie  evidence  of  llie  time  of  making  it,  and 
if  nothing  else  is  shown,  it  will  be  presumed  to  have  been-made 
on  the  day  of  its  date  ;  but  this  is  not  conclusive  and  may  be 
explained. — Taylor  v.  Kinlock,,  li  Stark.  R.  175  ;  2  Stark.  Ev. 
IGl;  Byles  on  Bills,  72-73,  marg.  (Law  Lib.;)  Chitty  on  Bills, 
59  ;  Smith's  Merc.  Law,  (Hole.  &  Ghols.  ed.)  20G  ;  Bayley  v. 
Tabor,  15  Mass.  2S6;  3  B>  &P.  173;  6  M.  &  S.  73;  Pasmore 
V.  North,  13  East.  R.  517 ;  Thompson  v.  Gray,  2  Stew.  &  P. 
60,  65;  Jordan  v.  Mead,  12  Ala.  247-250. 

It  may  be  shown,  therefore,  that  a  no'.e  or  contract  was  made 
on  a  day  diflerent  from  its  date.  For  this  purpose  Mr.  Mailer's 
testimony  was  offered,  and  for  ^his  it  was  certainly  admissible 
and  relevant. 

CHILTON,  J; — The  witness.  Mailer,  proved  that  this  note 
was  left  with  him  as  the  discount  clerk  of  the  Branch  Bank  at 
Decatur,  to  be  laid  before  the  board  to  extend  the  indebtedness 
of  the  plaintiff  in  error  to  that  bank:  Th^it  it  was  by  him  pre- 
sented to  the  board,  passed  upon,  and  by  him  filled  up  and  da- 
ted back  one  month,  so  as  to  correspond  with  a  cash  payment 
made  by  the  debtor  to  the  bank:  That  none  of  this  business 
was  transacted  op  Sunday,  but  the  note  bears  date  on  Sunday. 
A  motion  was  made  in  the  court  below  to  exclude  the  whole  of 
Mailer's  testim.ony,  upon  the  gi'ound  diat  it  was  irrelevant  and 
illegal,  as  varying  the  written  instrun^ent  by  parol.  The  court 
overruled  tlie  motion,  and  this  is  the   sole   question  presented 
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for  our  revision.  The  decision  of  the  Circuit  Judge  was 
strictly  correct.  It  is  not  permissible  to  change  the  legal  effect 
of  a  contract  by  proving  a  different  time  of  payment  or  per- 
formance from  that  expressed  in  the  writing  which  evidences 
the  contract,  and  tothis^point  are  the  decisions  in  8  Johns.  Rep. 
to  which  we  are  refered  by  the  counsel  for  the  plaintiff  in  error. 
Such,  however,  is  not  the  attempt  here.  No  term  of  the  con- 
tract is  to  be  in  any  way  altered  by  the  proof  adduced,  but  the 
plaintiff  below  merely  sho\Ved  that  what  appeared,  prima  facie., 
to  have  been  a  violation  of  the  law  for  the  suppression  of  vice 
and  immorality,  was  not  so  in  fact:  That  although  the  note 
bore  date  on  Sunday  it  was  not  really  executed  or  delivered  on 
that  day,  but  a  month  subsequent  to  that  time.  Now  even  in 
respect  of  more  solemn  instruments,  deeds  and  contracts  under 
seal,  the  doctrine  is  as  old  as  the  common  law,  that  if  there  be 
a  mistaken  date,  or  the  date  be  impossible,  the  plaintiff  may 
surmise  a  legal  date  in  the  declaration,  and  the  defendant  is  to 
answer  to  the  deed  and  not  to  the  date. — Yelv.  194.  A  deed 
may  be  dated  at  one  time  and  sealed  and  delivered  at  another, 
but  it  takes  effect  from  its  delivery,  which  is  presumed  to  be  at 
the  time  it  bears  date,  until  the  contrary  is  made  to  appear  by 
proof. — 2  Just.  674;  Jacob's  Law  Die.  tit.  "Date;"  Styles  v. 
Wardle,  4  B.  &  C.  90S;  10  Eng-  C.  L.  Rep.  854.  "All  the 
authorities,"  saysBailey^J.,  in  the  case  last  cited,  "give  a  defi- 
nite meaning  to  the  word  date  in  general,  but  sh&w  that  it  maij 
have  a  different  meaning  when  that  is  necessary,  ut  res  valcaty 
Date  in  general  is  not  essential  to  a  bill  or  note.  If  there  be  no 
date,  it  will  be  considered  as  dated  at  the  time  it  was  made. — 
Hague  v.  French,  3  B.  &  P.  173;  Byles  on  Bills,  54;  Giles  v. 
Bourne,  G  M.  &  Sel.  73 ;  S.  C.  2  Chit..  Rep.  300.  So  it  is  said 
the  usual  allegation  that  a  bill  or  note  was  made  on  a  particular 
day  is  not  matter  of  description,  and  the  day  need  not  be  proved 
as  laid,  but  if  the  date  form  a  part  of  the  descriptive  allegations 
of  the  declaration,  as  that  the  note  bears  date  on  a  particular 
day,  then  the  date  becomcjs  material  and  the  variance  would  be 
fatal. — Byles  on  Bills.  55.  In  the  declaration  before  us  one 
count  avers  the  miking  on  the  30th — another  the  31  si  day  of 
August,  but  both  aver  the  bill  w:w  d  iteJ  the  27lh  July,  which 
it  appears  was  Sunday.  We  think  this  mode  of  declaring  le- 
gitimate, and  that  it  was  compclcnt  to  show  when  the  iustru- 
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ment  took  effect,  in  order  that  it  may  be  relieved  from  the  pr€- 
sumption  of  invalidity  resulting  from  the  assumed  date  inserted 
by  Mr.  Mailer.  The  statute  was  designed  to  prevent  vice  and 
immorality  by  inhibiting,  under  suitable  penalties,  the  profana- 
tion of  the  christianSabbath.  In  this  case  the  law  has  not  been 
violated — the  note  was  neither  written,  signed  nor  delivered  on 
Sunday,  and  consequently  it  is  unaffected  by  the  statute. — See 
Lovejoy  v.  Whipple,  18.  Verm't  Rep.  379;  Clough  v.  Davis,  9 
N.  Hamp.  Rep.  500;  Story  on  Contr.  2  ed.,  543,  §  619;  Salt- 
martjh  v.  Tuthill,  13  Ala.  Rep.  4.06 — where  the  decisions  of 
this  court  are  refered  to.  In  respect  to  the  date  of  promissory 
notes,  they  may  be  either  anti-dated  or  post-dated,  and  in  both 
cascovvill  be  good  in  the  absence  of  statutory  prohibition;  "and 
where  the  purposes  of  justice  require  it^  the  real  date  may  be 
enquired  into  and  effect  given  to  the  instrument." — Story  on 
Prom.  Notes,  §  4S,  and  authorities  there  cited. 
Let  the  judgment  be  affirmed. 


MOUNGER  vs.  BURKS. 

1.  M.  entered  a  complaint  against  E.  for  an  unlawful  detainer,  in  v.hich 
he  alleges — Tliac  11.  purchased  certain  lands  from  C.  and  leased  ihem 
ior  a  term  of  years  to  B. — that  before  the  expiratiou  of  the  lea>e  C. 
died,  without  having  divested  himself  of  the  title,  and  that  II.  there- 
upon rescinded  the  contract  with  his  acministrator  and  rclii  quit-Led  all 
right  or  claim  to  the  Lindt*,  of  which  B.  was  informed  and  to  which  hc 
Consented  and  agreed^— and  that  the  administrator  then  sold  the  laitda 
under  an  order  of  the  Orphans'  Court,  at  which  sale  M.  becam«  tho 
j.urchaser — Held — 

1st.  That  II.  never  having  l>een  the  tenant  of  C.  or  his  representative, 
the  possession  of  B.  cannot  Le  regarded  as  "bj,  from,  uiider,  or  hy  col- 
lusion with"  II.  as  tenant. 

2.  That  the  allegation  that  B.  was  informed  of  and  consented  and  agreed 
to  the  recision  and  relinquisbnicnt  by  B.  is  not  the  averment  of  the  fact 
of  tenancy,  but  merely  of  a  circumstance  from  which  it  might  be  inferred, 
and  is  therefure  insufficient, 

3.  That  if  the  relinquij^hment  of  II,  could  (>pcr;ite  to  pass  his  estate  or 
right,  it  created  a  new  estate  or  right  in  C.'s  administrator  or  heirs,  the 
sale  of  which  the  Orphans'  Court  had  no  power  to  direct. 
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Error  to  the  Circuit  Court  of  Marengo.  Tried  before  the 
Hon.  John  D.  Phelan. 

Vary,  for  the  plaintifF  in  error. 

Manxixg,  for  defendant. 

) 

PARSONS,  J. — Mounger  brougJit  his  action  against  Burks 
for  an  unlawful  detainer  of  certain  lots  or  parcels  of  land,  before 
a  justice  of  the  peace  for  Marengo  county,  and  recovered.  The 
cause  was  removed  by  certiorari  to  the  Circuit  Court  of  that 
county,  where  the  judgment  was  reversed  and  the  cause  re- 
manded, and  it  comes  here  by  writ  of  error  to  the  CircuitCourt. 
The  complaint  contains  two  counts,  to  each  of  which  there 
was  a  demurrer,  and  the  demurrers  were  overruled  by  the  jus- 
tice. The  first  count  states,  that  one  David  Curry,  on  the  15th 
day  of  May  1S42,  who  afterwards  departed  this  life,  was  seized 
in  fee  simple  of  the  parcels  of  land  in  controversy,  of  which  he 
was  then  in  the  actual  possession;  that  he  contracted  to  sell  the 
same  to  James  N.  Hill,  and  permitted  Hill  to  go  into  possession 
thereof;  that  Curry  did  not  divest  himself  of  his  fee  simple  title 
and  estate,  or  in  any  manner  convey  said  parcels  of  land  to  Hill; 
that  Hill  afterwards,  tq-wit,  on  the  first  day  of  October  1845, 
rented  these  lands  to  Burks,  the  defendant,  until  the  first  day  of 
January  1S47,  for  the  sum  of  one  hundred  dollars,  Burks  hav- 
ing agreed  to  deliver  up  tlje  possession  at  the  expiration  of  the 
lease;  that  afterwards,  and  before  the  expiration  of  the  lease, 
Curry  having  died  without  having  divested  himseJf  of  his  fee 
simple  title  and  estate,  or  in  any  way  conveyed  the  lands  to  Hill, 
and  the  terms  and  conditions  of  the  contract  of  purchase  having 
never  been  complied  with.  Hill  agreed  with  Curry.'s  administra- 
tor to  rescind,  and  did  rescind  his  contract  of  purchase,  and  re- 
linquished all  his  right  or  claim  thereto,  of  which  Burks  was 
Ailly  informed,  and  consented  and  agreed  thereto;  that  after- 
wards the  Orphans'  Court  of  said  county,  pursuant  to  regular 
proceedings  for  that  purpose,  ordered  these  parcels  of  land  to 
be  sold,  for  more  equal  division  among  the  heirs  of  Curry,  by 
the  administrator;  tluit  the  same  were  accordingly  soKl,  on  the 
2tith  day  of  December  1847,  when  ^[oungc^  became  the  pur- 
chaser.    This  count  then  proceeds  to  state  a  dcnnnd  and  aa- 
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tice  according  to  the  statute,  and  that  Burks  wilfully  held  over, 
and  unlawfully  detained,  &c. 

The  complaint  is  founded  on  the  fifth  section  of  the  act  con- 
cerning forcible  entries  and  detainers,  (Clay's  Dig.  250,)  by 
which  it  is  enacted  :  "If  any.  tenant  or  tenants,  for  term  of  life 
or  lives,  year  or  years,  or  other  person  or  persons  who  are  or 
shall  be  in  possession  of  any  lands,  tenements  or  hereditaments} 
by.  from,  or  under,  or  by  collusion  with  such  tenant  or  tenants, 
shall  wilfully  and  without  force  hold  over  any  lands,"  &c.,  after 
demand  and  notice,  &c.,  "by  his,  her  or  their  landlord  or  land- 
lords, lessor  or  lessors,  or  the  person  or  persons  to  whom  the 
remainder  or  reversion  of  such  lands,  tenements  or  hereditaments 
shall  belong,  his,  her  or  their  agent  or  attorney  thereunto  law- 
fully authorised,  then  such  person  or  persons,  so  holding  over, 
shall  be  guilty  of  an  unlawful  detainer." 

Now,  according  to  the  first  count.  Hill  went  into  possession, 
not  as  tenant  under  Curry,  but  as  purchaser  from  him,  and  af- 
terwards leased  to  Burks.  The  statute  has  express  reference 
to  tenants  for  life  or  lives,  year  or  years,  and  of  course  if  Hill 
had  refused  to  give  up  the  lands,  a  complaiitrfor  unlawful  de- 
tainer could  not  have  been  maintained  against  him.  There  are 
cases,  it  is  true,  in  which  it  has  been  held,  under  some  circum- 
stances, that  an  action  for  use  and  occupation  will  lie  against  a 
purchaser,  where  the  contract  has  not  been  complied  with,  to 
recover  for  the  use  of  the  lands  contracted  to  be  sold  ;  but  those 
cases  are  not  insisted  on  as  authority  in  this.  This  count  states, 
that  Hill  rescinded  his  contract  of  purchase  and  relinquished 
his  claim.  But  it  is  to  be  observed  that  he  did  not  thus  become 
a  tenant.  Instead  of  his  having  contracted  a  new  relation  to  the 
vendor  or  his  represeJitative,  it  was  his  intention  to  discharge 
himself  from  boih.  Then  it  is  clear  that  Hill  was  not  at  any 
time  tenant  of  these  lands,  within  the  meaning  of  the  statute ; 
and  as  Hill  was  not  a  tenant,  Burks  could  not  have  possession 
by,  from,  under,  or  by  collusion  with  Hill,  as  tenant,  there  hav- 
ing been  no  such  tenanc}^ 

There  is  nothing  to  show  tiiat  Burks  was  tenant  either  to 
Curry  or  his  heirs  or  administrator.  The  count  states  that 
Burks  was  informed  that  Hill  rescinded  his  contract  and  relin- 
quished his  right  or  claim,  and  consented  and  agreed  thereto. 
If  this  was  intended  to  proJuce  an  inference  that  Burks  agreed 


JUNE  .TERM,  1849.         51 

Crow  V.  Boyd's  Adm'rs. 

to  hold  undei'  those  to  whom  the  relinquishment  was  made,  as 
their  tenant,  the  answer  is  that  the  fact,  and  not  a  circumstance 
from  which  it  miofhtbe  inferred,  should  have  been  alleijed.  At 
best,  it  would  be  a  doubtful  inference.  As  there  was  no  ten- 
ancy, a  case  is  not  stated  by  this  count,  in  which  a  person  claim- 
ing the  remainder  or  reversion  could  recover,  under  our  statute. 

But  thdi'e  is  a  further  question.  This  count  states  that  Hill, 
as  already  mentioned,  agreed  with  Curry's  administrator  to  re- 
scind, and  did  rescind  his  contract  of  purchase  and  relinquished 
all  his  right.  If  diis  could  operate  so  as  to  pass  Hill's  estate 
or  right,  it  must, have  vested  in  Curry's  administrator  or  heirs, 
and,  in  that  view,  it  is  a  new  estate  or  right,  distinct  from  what 
Curry  had  at  the  time  of  his  death,  and  consequently  the  Orphans' 
Court  had  no  power  under  the  statute  to  direct  Curry's  adraiiv' 
islralor  to  sell  it. — McCain's  Adm''r  v.  McCain's  Distributees, 
12  Ala.  Rep.  510.  Mounger,  therefore,  did  not  acquire  by  his 
■pirtchase  such  reversion  as  Hill'  had,  and  for  this  reason  Moun- 
ger cannot  recover  by  this  action  against  Burks,  as  Hill's  tenant. 

We  think  the  justice  erred  in  overruling  the  demurrer  to  the 
first  count,  and  consequently  the  judgment  of  ihe.Cirduit  Court 
is  affirmed. 

As  this  opinion  will  very  probably  settle  the  whole  question, 
we  do  not  notice  the  other  questions  in  the  cause. 


CROW  vs.  BOYD'S  ADMIMS  TRATORS. 

1.  TUo  owner  of  a  sUtc  cannot  mnintain  fts»nnnp<ifc  for  (he  Villa's  of  its 
8'Tviccs  aj^inst  one,  who  has  cunvjrted  it,  but  who  has  neither  «>u1d  it, 
n  /f  received  munoy  fi.r  its  livbor. 

Error  to  the  Circuit  Court  of  Benton.  Tried  before  the 
Hon.  S.  C.  Posey. 

Tins  u  IS  an  action  of  assutup»it  Ijy  the  pl.-vintiff  agiinst  tlie 
defendants  in  error,  as  administrators  of  Samuel  Boyd,  doc'd, 
to  recover  for  the  services  of  a  slave.  The  /acts  will  be  surti- 
ciently  under.nooJ  by  referqnce  lo  the  opinion  of  the  court. 
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White,  for  plaintiff  in  error: 

1.  Where  one  employs  ihe  slave  of  anotlier,  the  law  implies 
a  contract  to  pay  the  rhaster  for  the  services  of  the  slave, — Cook 
V.  Husted,  12  Johns.  ISS;  H oaten  v.  Holiday,  2  Murphy  24S. 

2.  A  slave  is  put  upon  the  same  ground  as  an  apprentice,  and 
the  master  is  entitled  to  recover  of  one  who  has  his  services,  with 
or  without  notice. — Trougolt  v.  Byers,  5  Cow.  450  ;  James  v. 
Leroy  and  others,  G  Johns.  274.  Both  of  these  were  actions  of 
assumpsit,  and  there  was  no  express  contract  between  plaintiff 
and  defendant  in  either  case.     See  also  6  Wend.  4'3G. 

3.  The  case  of  Stockton  v.  Watkins,  2  Gill  &  Johns.,  is  al- 
most identical  with  this,  and  detentiines  that  the  action  of  as- 
sumpsit will  lie  by  the  owner  of  slaves  against  a  wrong-doer 
fo4"  tJie  work  and  labor  of  slaves  taken  and  retained  by  him,  and 
then  returned,  for  the  time  he  had  them  in  possession.  The 
court  say  he  can  waive  the  tort  and  recover  in  assumpsit. 

4  Upon  the  right  of  the  plaintiff  to  waive  the  tort  and  redovef 
in  assumpsit,  see  Lightly  v.  Clouston,  1  Taunt.;  Foster  v.  Stew- 
art, 3  M.  &  S.  191.  This  last  was  the  case  of  an  apprentice 
boy,  seduced  from  the  service  of  his  master,  and  in  an  action , 
for  the  v'alue  of  his  labor,  it  was  determined  in  favor  of  the  mas- 
ter, that  he  could  waive  tlie  tort  and  sue  in  assumpsit. — Butts 
v.  Colhns,  13  Wend.  153-4;  Humbly  v.  Trott,  Cowper  375"; 
Eades  v.  Vandeput,  5  East.  39  ;  Hill  v.  Perrott,  3  Taunt.-274; 
Chltty  on  Con.  G;  Lindon  v.  Hooper,  1  Cowper  419;  Rice  v. 
King,  7  Johns.  20;  McLean  v.  Hugarm,  13  lb.  184;  Cunning- 
ham V.  Voree,  3  Hill,  253;  Pritchard  v.  Fort,  1  J.  J.  Mai-shall ; 
5  ib-  37.  Relation  of  master  and  slave,  and  right  of  the  master 
to  the  property  and  service  of  the  slave— see  Brandon  v.  Hunls- 
ville  Bank,  1  Stew.  320. 

J.  B.  Martin  &  Rice,  for  defendants: 

1.  The  law  will  not  imply  a  promise  in  favor  of  plaintiff  from 
the  evidence.  There  is  no  express  promise  to  pay;  no  tre&pas.s 
or  tort  is  proved  ;  and  no  conversion  of  the  slave  is  shown. — - 
Tiie  intestate  of  defendants  is  not  liab'e  to  plaintiff  uppn  the 
proof — especially  wh'ert  it  is  found  by  thejory  that  he  held  the 
slave  aiider  Robert  C.  Boyd,  and  when  it  is  shown  that  plaintiff 
has  recovered  damages  against  Robert  C  Boyd  for  the  very 
scrvice.j  for  which  he  s?eks  a  recovery. — 1  Chitty's  PI.  107;  G 
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N.  Hamp.  298  ;  3  Dallas,  503  ;  1  Yeates,  676  ;  1  S.  &P.  294; 
Dulaney  v.  Dickerson,  12  Ala.  Rep.  GOl ;  10  ib.  24-5. 

2.  The  rights  of  the  estate  of  Kobert  C.  Boyd  cannot  be  af- 
fected by  this  suit.  If  Samuel  Boyd  has  paid  R.  C.  Boyd  for 
the  services  of  the  slave,  that  payment  could  not  avail  him  in 
this  action.  •  If  he  has  not  paid  R.  C.  Boyd  for  those  services, 
a  recovery  therefor  by  this  plaintiff  and  a  satisfaction  thereof 
could  not  bar  the  claim  of  R.  C.  Boyd  against  Samuel  Boyd. 

3.  If  the  plaintiff  has  any  remedy  against  Samuel  Boyd  or 
his  estate,  it  is  by  suing  out  a  garnishment  under  his  judgment 
against  Robert  C.Boyd,  and  thus  calling  on  Samuel  Boyd  or 
his  representatives  to  answer  as  to  the  indebtedness  of  R.  C. 
Boyd  on  account  of  the  services  of  the  slave.  In  such  a  pro- 
ceeding by  garnishment,  the  rights  of  all  these  persons  could  be 
legally  and  safely  adjusted. 

4.  Tlie  defendant  having  obtained  possession  of  the  slave 
from  the  defendant  in  dclinuc,  without  fault,  cannot  be  converted 
into  a  mere  hirer  of  thi^slave  from  the  yluinlijj'  in  the  detinue 
suit. — Liitell  v.  Zuntz,  2  Ala.  Rep.  262. 

6.  It  cannot  be  contended  that  the  plaintiff  has  been  preju- 
diced by  an  act  of  defendant's  intestate.  It  is  shown  by  the  re- 
cord that  the  plaintiff  recovered  and  received  the  negro  for  which 
he  sued,  with  damages  for  the  detention,  and  out  of  the  party 
who  he  charges  detained  him. 

« 

D  ARG  AN,  C.  J. — The  facts  of  this  case,  so  far  as  they  arc 
material  to  the  question  raised  by  the  bill  of  exceptions,  are 
these:  The  plaintiff  recovered  in  an  action  of  detinue  against 
one  R.  C.  Boyd,  a  slave,  and  also  damages  for  his  detention. 
The  slave  was  delivered  uj)  to  the  plaintiff  in  satisfaction  of  his 
value,  as  assessed  by  the  jury,  but  the  damages  for  the  detention 
have  not  been  paid,  and  the  estate  of  R.  C  Boyd,  against  whom 
the  recovery  was'  had,  is  insolvent.  After  the  institution  of  the 
suit  in  detinue,  the  slave  performed  service  for  the  defendant's 
intestate,  in  whose  possession  he  rcn)ained  for  about  two  years; 
but  it  does  not  distinctly  sppear  under  what  circumstances  the 
slave  went  into  his  possession,  but  it  is  manifest  that  it  was  not 
by  virtue  of  any  contract  with  the  plaintiff,  nor  with  his  assent. 

The  question  arising  out  of  the  facts  is,  whether  assumpsit 
will  lie  in  favor  of  the  plaintiff  against  the  defendants  to  recover 
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the  value  of  the  services  or  labor  of  the  slave  during  the  time 
he  was  in  the  possession  of  their  intestate.  It  is  contended  that 
inasmuch  as  the  defendant's  intestate  was  liable  to  an  action  of 
trover  or  detinue  because  he  had  the  possession  of  the  slave, 
employing  him  as  his  own  property,  that  the  plaintiff  may  waive 
the  tort  and  sue  in  assumpsit  for  the  value  of  his  "labor.  The 
action  of  assumpsit  can  be  maintained  only  upon  a  contiact,  ex- 
pressed or  implied  by  law,  and  will  not  lie  to  recover  damages 
for  torts  or  trespasses.  It  is  true  that  if  one  convert  the  goods 
of  another  to  his  own  use,  and  afterwards  sell  them  and  receive 
the  money,  an  action  for  money  had  and  received  will  lie  against 
him  at  the  suit  of  the  owner. — Upchurch  v.  Norsworthy,  15 
Ala.  705.  But  the  extent  of  this  rule  of  waiving  torts  and  bring- 
ing assumpsit  is  confined  to  this  :  If  the  wrong-doer  has  sold 
the  goods  and  received  the  money,  the  owner  may  elect  to  af- 
firm the  sale  and  to  claim  the  price  at  which  they  were  sold. 
His  title  to  the  goods  entities  him  to  the  price  received  for  them, 
and  thus  the  wrong-doer  is  considiSred  as  having  received 
the  money  for  the- use  of  the  owner.  But  if  there  has  been  a 
mere  conversion  of  the  goods,  without  any  sale  of  them,  assump- 
sit will  not  lie  to  recover  their  value. —  Jones  v.  Hoar,  5  Pick. 
2S5;  Wellit  v.  Wellit,  3  Watts,  277;  Pritchard  v.  Ford,  IJ. 
J.  Marshall,  543  ;  Sanders  v.  Hamilton,  3  Dana,  552.  I  admit 
that  cases  may  be  found  which  hold  that  the  owner  may  waive 
Ae  tort  and  recover  the  value  of  the  goods  in  an  action  of  as- 
sumpsit, although  the  wrong-doer  nmy  not  have  sold  them.  But 
when  we  reflect  that  the  action  of  assumpsit  will  lie  only  upon  a 
promise  expressed  or  implied,  and  not  to  recover  damages  for 
torts  or  trespasses,  we  do  not  see  upon  what  principle  these  de- 
cisions can  be  sustained.  We  must  hold  (if  we  sanction  them) 
the  broad  principle  that  trover  and  assumpsit  are  concurrent 
remedies  in  all  cases  for  the  tortious  conversion  of  the  goods 
of  another.  This  would  be  opposed  to  the  first  principles  of 
pleading.  The  defendant  is  liable  in  an  action  of  trover  for  the 
value  of  the  services  of  the  slave,  but  as  it  does  not  appear  that 
he  actually  received  any  money  for  his  labor,  (which  might  en- 
title the  plaintiff  to  maintain  assumpsit  for  money  had  and  re- 
ceived,) he  cannot  be  made  liable  in  this  form  of  action. 

Let  the  judgment  be  affirmed. 

Judge  Chilton  not  sitting. 
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1.  In  a  proceeding  to  try  the  Talidity  of  a  ■will,  which  gives  to  the  widow 
of  the  deceased  a  larger  portion  of  the  estate  thim  she  would  be  entitled 
to  under  the  statute  of  distribution,  her  heirs,  she  biing  dead,  are 
competent  witnesses  to  defeat  but  not  to  sustain  the  will. 

2.  The  declaratJOBS  of  a  testator,  made  two  or  three  weeks  before  the- 
execution  of  the  will,  are  admissible  evidence  to  prove  fraud  or  undue 
influence  in  its  procurement. 

3.  Where  the  validity  of  a  v\ill  is  impeached  for  fraud  or  undue  influence, 
the  declarations  of  the  testator,  made  at  the  distance  of  ten,  and  repeated 
five  years  anterior  to  its  execution,  tending  to  show  a  fixed  and  settled 
purpose  to  make  a  will  similar  to  the  one  in  controversy,  are  admissible 
in  evidence  to  rebut  the  idea  that  it  was  procured  fraudulently,  or  by 
the  over-persuasion  of  others. 

Error  to  the  Orphans*  Court  of  Tuscaloosa. 

This  was  a  proceeding  to  try  the  validity  of  a  will,  purport- 
ing to  be  that  of  Nathaniel  I>avis,  deceased,  which  tlie  plaintiff 
in  error  as  his  executor  offered  for  probate,  and  which  was  con- 
tested by  several  of  the  heirs  of  the  deceased.  The  will  gives 
Elizabeth  Davis,  the  widow  of  the. deceased,  and  who  has  since 
died,  all  the  ready  money  of  the  deceased,  which  was  found  ta 
be  in  amount  $1312,  and  personal  property  and  effects  of  the 
estimated  value  of  $1182 — in  all  $2494.  The  entire  estate, 
exclusive  of  lands,  worth  $1600,  was  valued  at  about  S9,80O. 
The  grounds  of  the  contest  were  the  unsoundness  of  mind  of 
the  deceased,  undue  influence  exercised  by  the  said  Elibabeth, 
and  fraud  practised  upon  him  by  her  and  the  alleged  executor. 
On  the  trial  several  exceptions  were  taken  by  the  executor  to 
the  ruling  of  the  court,  all  of  which,  with  the  explanations  ne- 
cessary for  a  full  understanding  of  them,  are  sufficiently  set 
forth  in  the  opinion  of  the  court.  The  jury  found  against  the 
validity  of  the  will  and  the  plaintiff  in  error  now  assigns  the 
several  rulings  of  the  court  as  error. 

Porter,  for  the  plaintiff: 

1.  John  Willingham  was  an  incompetent  witness.  After  al- 
lowing the  widow  her  6fth  of  the  personalty,  and  her  share  of 
the  provisions  on  hand,  we  contend  she  would  have  a  larger 
portion  ihan  under  the  will. 
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2.  Griffin  was  for  like  reason  competent;  at  all  events,  tljere 
was  uncertainly  as  to  vvhicli  way  his  interest  preponderates,  and 
if  it  be  doubtful,  the  doubt  affects  his  credit.  The  debts  of 
testator  and  of  his  wife  might  deprive  him  of  any  share  ;  and 
that  these  did  not  exist  could  not  be  determined  by  the  court. 

3.  The  evidence  of  John  Willingham  that  testator  told  him 
two  or  three  weeks  before  the  making  of  the  will,  *'all  he  could 
hear  from  some  people,"  &c.  was  improperly  admitted.  If  in- 
tended to  prove  testator  intended  to  die  intestate,  it  could  not 
affect  a  will  afterwards  made :  If  designed  to  prove  duress,,  it 
was  no  part  of  the  res  gcsfce.  The  declarations  of  a  party  to  a 
deed  or  will,  whether  previous  or  subsequent  to  its  execution, 
are  only  hearsay,  and  the  admission  of  such  evidence  is  dan- 
gerous.— Stephens  v.  Van  Clers,  4  Wash.  C.  C.  R. 

What  was  meant  by  "people?"  Not  the  wife,  but  several 
persons.  In  all  probability  those  cut  off  by  the  will.  But 
there  is  no  evidence  that  there  was  any  influence,  at  least  in  the 
legal  acceptation  of  the  term. — Lide  v.  Lide's  Adm.,  Brev.  R. 

4.  Evidence  that  the  will  was  made  in  carrying  out  an  inten- 
tion long  entertained  and  expressed,  which  is  the  purport  of  the 
testimony  of  Whitson  and  Caleb  Willingham,  is  admissible. — 
Couch  V.  Couch,  7  Ala. R.  519;  Roberts  v.  Trawick,  1-3  Ala.R. 

Peck,  for  defendants,  cited  this  case  when  here  before,  re- 
ported in  13  Ala.  GS.  As  to  the  evidence  of  declarations  of 
the  testator  offered  and  excluded,  they  were  too  long  before  the 
will  was  made  to  form  a  part  of  the  res  gcsttx,  and  as  the  com- 
petency of  the  testator  was  admitted,  they  were  irrelevant;  for 
when  the  case  was  here  before,  the  court  ruled  that  the  makins; 
of  a  former  will,  the  testators  being  admitted  to  be  competent  to 
make  a  will,  was  irrelevant.  If  a  former  will  is  irrelevant,  much 
more  so  are  mere  declarations  made  long  before  the  will.  The 
objection  made  to  the  evidence  of  John  Willingham  is  npt 
raised  on  the  record.  It  was  not  objected  to,,  but  only  his 
competency;  but  if  it  had  been,  it  was  properly  admit- 
ted.— See  this  case  when  here  before. 

CHILTON,  J. — Upon  a  careful  examination  of  this  case, 
wa  think  it  very  clearly  appears  that  the  share  of  the  widow  of 
Nathaniel  Davis,  the  decedent,  as  secured   by  the  will  of  her 
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husband,  is  much  greater  than  the  portion  of  the  estate  to  which 
she  would  have  been  entitled  had  said  Davis  died  intestate. 
Mrs.  Davis  having  died  a  short  time  after  the  death  of  her  hus- 
band, without  children,  her  share  of  the  estate  belongs  to  her 
brothers  and  sisters.  Her  interest  preponderating  in  favor  of 
the  will,  her  brother,  John  Willingham,  who  was  offered  by 
the  contestants  to  defeat  the  will,  was  clearly  a  competent  wit- 
ness, as  he  was  called  upon  to  testify  in  opposition  to  his  interest. 
It  also  follows  for  the  same  reason  that  Troy  Griffin,  who  was 
the  husband  of  the  widow's  sister,  and  who  was  offered  as  a 
witness  by  the  executor,  was  incompetent,  as  the  effect  of  his 
testimony  was  to  sustain  the  will,  and  thus  to  have  secured  a 
greater  interest  in  the  estate  than  he  would  have  taken  in  right 
of  his  wife  under  the  statute  of  distribution. 

2.  It  is  reched  in  the  bill  of  exceptions,  that  the  witness  Wil- 
linijham  stated  that  two  or  three  weeks  before  makino;  the  will 
in  question,  he,  the  witness,  went  to  the  house  of  the  decedent 
and  found  Mrs.  Davis  crying.  After  a  short  time  the  testator 
said  to  witness,  "  all  I  can  hear  from  some  people  is,  a  wilt,  a 
will,  a  will,  but  the  laws  of  Alabama  make  a  better  will  than  I 
or  any  body  else  can  make."  The  plaintiff  in  error  objected 
to  proving  this  declaration  in  the  court  below,  but  his  objection 
was  overruled,  and  he  now  insists  in  this  court  that  its  admis- 
sion was  erroneous.  One  of  the  grounds  for  impeaching  the 
will  relied  on  by  the  contestants  is  that  the  deceased  was  fraudu- 
lently induced  by  his  wife  to  sign  and  publish  it:  That  she  took 
advantage  of  his  old  age  and  infirmities,  both  of  body  and  mind, 
and  exercised  undue  and  improper  influence  over  him.  in  order 
to  obtain  a  will  acceptable  to  her  but  prejudicial  to  contestants. 
Fraud  or  undue  influence  in  obtaining  a  will  is  rarely  proved 
by  direct  and  positive  testimony.  It  is  usually  made  out  by 
proof  of  facts  and  circumstances,  which  when  taken  separately 
may  be  very  weak,  yet  when  grouped  together  and  considered 
collectively  may  fully  satisfy  the  mind  as  to  the  inula  fides 
Bought  to  be  established.  So  in  this  case,  the  crying  of  the 
wife,  and  the  contemporaneous  declarations  of  the  testator,  that 
all  some  persons  spoke  of  was  a  will,  &c.  tended  to  show  on 
her  part  great  solicitude,  and  on  his,  agitation  and  mental  •ra- 
barrassment.  This  happened  a  short  time  before  the  will  pur- 
ports to  have  been  executed,  and  wc  t!)ink  wus  very  properly 
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allowed  to  go  to  the  jury:  Constituting  of  itself  but  feeble 
proof,  yet  to  be  weighed  by  them  in  connection  with  the  other 
facts  and  circumstances  attending  the  execution  of  the  will. 
The  rule  i^  not  so  stringent  as  to  require  that  proof  of  un- 
due influence  should  be  confined  to  the  time  of  the  execu- 
tion of  the  will — it  is  sufficient  that  the  will  was  executed 
afterwards  under  the  control  of  such  influence,  and  that  by  rea- 
son of  it,  the  testator  was  deprived  of  that  free  agency  indispen- 
sable to  the  making  of  a  valid  testamentary  disposition  of  his 
property. — Davis  v.  Calvert,  5  Gill  &;  Johns.  Rep.  2C9. 

When  this  case  was  before  us,  at  a  previous  term,  (13  Ala. 
Rep.  6S-S3,)  we  held  that  the  declarations  of  the  testator  made 
before  and  at  the  time  of  the  execution  of  the  will,  or  so  shortly 
thereafter  as  to  form  part  of  the  res  gesta,  may  be  received  to 
prove  fraud  or  undue  influence  in  its  execution.  Under  the 
principle  then  settled,  this  proof  clearly  falls,  and  in  our  opinion 
was  admissible. 

3.  We  are,  however,  clearly  of  opinion  that  the  court  below- 
erred  in  rejecting  the  evidence  of  th€  declarations  of  the  testator 
made  before  the  execution  of  the  will,  that  he  intended  to  dis- 
inherit his  daughters,  as  offered  in  proof  by  the  witnesses,  Whit- 
son  and  Caleb  Willingham.  Now  it  is  said  that  undue  influ- 
ence, such  as  will  avoid  a  will,  must  be  an  influence  obtained 
by  flattery,  excessive  importunity  or  threats,  or  in  some  other 
mode  by  which  dominion  is  acquired  over  the  will  of  the  testa- 
tor, destroying  his  free  agency,  and  constraining  him  tO  do 
against  his  free  will  what  he  is  unable  to  refuse. — 2  Greenl.  Ev. 
648,  §  6S8,  and  authorities  cited.  The  will  before  us  con- 
forms substantially  to  the  declarations  attempted  to  be  proved. 
It  gives  to  the  daughters  only  a  small,  we  might  say  a  nominal 
sum.  This  proof  conduced  to  establish  that  the  testator,  many 
years  previous  to  the  execution  of  the  will  in  conlroversy,  had 
a  fixed  and  settled  purpose  to  make  a  will  similar  to  the  one  he 
is  alleged  to  have  executed.  It  was  then  proper,  as  rebutting 
the  evidence  on  the  part  of  the  contestants,  that  the  will  was  not 
the  deliberate  act  of  the  deceased,  but  was  obtained  fraudu- 
lendy  or  by  the  over-persuasion  of  his  wife  or  others.  It  tends 
to  show  that  the  provisions  in  the  will  which  exclude  the  daugh- 
ters were  not  the  result  of  any  suggestion  made  at  or  near  the 
time  when  the  will  was  drafted,  but  that  some  ten  years  ante- 
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rior  thereto  the  testator  declared  his  intention  then  to  disinherit 
his  daughters,  which  intention  was  repeated  five  years  after- 
wards. This  proof  should  have  gone  to  the  jury  to  be  weighed 
by  them  in  determining  whether  in  fact  the  will  in  question  was 
procured  fraudulently,  or  by  the  exercise  of  improper  influence, 
or  was  made  by  the  deceased  in  the  exercise  of  a  free  volition 
and  in  accordance  with  his  intention  entertained  at  a  period 
when  we  must  presume  he  was  less  under  the  imbecility  of 
mind  and  body  resulting  from  the  decrepitude  of  old  age. 

The  other  points  raised  in  argument  and  upon  the  briefs,  are 
fully  covered  by  the  previous  decision  of  the  case,  {supra,)  and 
do  not  require  here  to  be  again  noticed.  Our  conclusion  is, 
that  the  court  below  mistook  the  law  in  the  matter  of  excluding 
the  testimony  of  the  testator's  declarations,  4s  above  set  forth. 
Its  judgment  is  consequently  reversed  and  the  cause  remanded. 


WILSON  &  WIFE  ET  ALs.  vs.  CROOK  et  al.,  Adm'rs. 

1.  A  court  of  chancery  will  entertain  a  bill  filed  for  the  discovery  of  as- 
sets, which  an  administrator  has  failed  to  return  in  his  inventory,  and 
having  jurisdiction  for  that  purpose,  should  go  on  and  close  the  adminis- 
tration. 

2.  Where  in  closing  an  administration  in  chancery,  it  is  found  necessary  to 
sell  the  real  estate  for  the  payment  of  debts,  the  chancellor  can  order 
them  to  be  sold,  as  near  as  may  be,  in  the  manner  prescribed  by  statute 
for  sales  in  similar  cases  under  an  order  of  the  Orphans'  Court. 

Error  to  the  Chancery  Court  of  Benton.  Tried  before  the 
Hon.  W.  W.  Mason. 

This  was  a  bill  filed  by  the  plaintiffs  against  the  defendants 
in  error  as  administrators  of  Sam'l  F.  Clawson,  dec'd,  for  a 
discovery  of  assets,  &c.  The  facts  are  sufficiently  stated  in 
the  opinion  of  the  court. 

J.  B.  Martin,  for  plaintiffs: 

1.  The  bill  alleges  that  a  portion  of  assets  came  to  the  hands 
of  the  administrator  and  administratrix,  which  they  failed  to  re- 
turn in  tlieir  inventory,  and  that  they  have  collected  monies 
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belonging  to  said  estate,  for  which  they  have  not  accounted  to 
the  Orphans'  Court,  and  that  they  (the  complainants)  can  only 
make  proof  of  the  same  by  the  defendants,  and  therefore  pray  a 
discovery.  The  defendant.  Crook,  the  administrator  who  man- 
aged said  estate,  admits  the  same  to  be  true  in  his  answer,  and 
consents  that  this  court  shall  take  jurisdiction  of  the  case,  and 
make  a  complete  settlement:  That  this  gives  to  the  court  of 
chancery  jurisdiction  and  entitles  it  to  retain  it  for  all  purposes, 
— See  1  Story's  Eq.  Jurisp.,  p.  505-14-456;  Leavens  v.  But- 
ler, et  ux.,  8  Porter,  p.  380  ;  Blakey,  Adm.  et  al.  v.  Heirs  of 
Blakey,  9  Ala.  R.  391;  Dement,  et  al.  v.  Adm'rs  of  Boggess, 
13  Ala.  R.  140 ;  Nelson  &  Hatch  v.  Dunn  et  al.,  15  Ala.  R. 
501;  Hunley  et  al.  v.  Hunley,  15  Ala.  R.  p.  91. 

Rice  &  Morgan,  for  defendants. 

PARSONS,  J. — The  sisters  and  brother  of  Samuel  F. 
Clawson,  deceased,  and  the  husbands  of  the  sisters,  are  the 
complainants.  The  bill  was  filed  in  1843,  more  than  eighteen 
months  after  the  grant  of  administration.  The  administration 
was  granted  by  the  Orphans'  Court  of  Benton  county,  on  the 
4th  day  of  December  1840,  to  the  defendants,  John  M.  Crook 
and  Harriet  Clawson,  then  the  widow  of  the  intestate,  and  now 
the  wife  of  the  defendant,  Hiram  Mitchell.  It  appears  that 
the  complainants,  who  are  the  sisters  and  brother  of  the  intes- 
tate, are  his  heirs  at  law  and  distributees,  he  having  died  with- 
out will  or  issue.  It  appears  also,  by  the  bill,  that  the  intestate 
left  considerable  real  and  personal  estate,  and  that  the  represen- 
tatives had  not  made  a  full  return  of  the  latter  to  the  Orphans' 
Court.  It  appears  by  the  bill  that  a  discovery  of  the  personal 
estate,  not  reported  to  the  Orphans'  Court,  is  necessary ;  and 
it  appears  by  the  answer  of  the  defendant  Crook,  that  a  portion 
of  the  personal  estate  was  not  reported  to  the  Orphans'  Court. 
As  to  this,  the  answer,  however,  gives  excuses  which,  if  true, 
are  very  satisfactory;  and  we  are  not  at  all  disposed  to  question 
tlieir  truth.  But  the  fact  is,  notwithstanding,  that  the  personal 
estate  was  not  fully  returned  to  the  Orphans'  Court.  The  case, 
therefore,  was  a  proper  one  for  a  discovery,  and  the  chancellor 
having  a  right  to  the  jurisdiction  of  it  for  that  purpose,  should 
have  gone  on  to  close  the  administration,  which  appears  to  have 
been  the  object  of  the  bill. — Hunley  v.  Hunley,  15  Ala.R.  91. 
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The  chancellor,  however,  dismissed  the  bill  at  the  hearing 
on  the  merits,  without  taking  any  account  of  the  debts  owing 
to  the  estate ;  of  the  personal  or  real  estate  of  the  intestate ;  of 
the  matters  of  mismanagement  or  negligence  alleged  by  the 
pleadings,  or  of  any  matter  or  thing  whatever,  although  it  is 
scarcely  to  be  doubted  from  the  pleadings  and  evidence,  but 
tliat  the  entire  personal  and  real  estate  will  pay  the  debts  of  the 
estate  and  the  expenses  of  administration,  and  leave  a  surplus 
for  distribution.  It  will  probably  appear,  after  the  necessary 
accounts  are  taken,  that  it  will  be  necessary  to  sell  the  lands  of 
the  intestate,  or  a  pprtion  of  them,  to  pay  his  debts.  If  so, 
tliey  can  be  sold,  under  order  of  the  chancellor,  in  the  manner, 
as  near  as  may -be,  as  that  prescribed  by  statute  for  sales  in  sim- 
ilar cases  under  order  of  the  Orphans'  Court. 

Let  the  decree  be  reversed  and  the  cause  remanded. 

Chilton,  J.,  n.gt  sitting. 


ASTON  vs.  JEMISON. 

1.  In  an  action  against  J.  to  charge  him  as  a  joint  owner  with  M.  of  a 
steamboat,  the  latter  is  not  a  competent  witness  to  prove  the  fact  of 
joint  ownership. 

Error  to  the  County  Court  of  Tuscaloosa. 

This  was  an  action  for  services  rendered  by  the  plaintiff  as 
engineer  on  the  steamer  General  Sumter,  against  the  defend- 
ant as  an  alleged  joint  owner  of  said  boat.  To  sustain  his  case 
the  plaintiff  introduced  as  a  witness  one  Massey,  who  testified 
that  he,  his  brother  and  the  defendant  were  the  joint  owners  of 
the  steamer.  The  defendant's  counsel  thereupon  objected  to 
.he  competency  of  the  witness  and  moved  to  exclude  his  testi- 
nony,  which  motion  the  court  sustained,  and  this  is  now  as- 
signed as  error. 

Peck,  for  the  plaintiff: — The  witness,  Massey,  was  com- 
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petent  for  the  'plaintiff  in  error,  to  prove  that  the  defendant 
was  a  joint  owner  of  the  boat,  and  that  she  was  run  for  freight, 
on  account  of  her  owners.— Bell  v*  Porter,  9  Conn.  Rep.  23; 
Grant  v.  Shuter,  1  Wendell,  148;  Taylor  &  Fitzsimmons,  17 
S.  &  R.  453. 

Wallace,  for  defendant. 

CHILTON,  J.^ — If  the  plaintiff  succeed  in  his  action  against 
Jemison,  as  part  owner  of  the  steamboat  Gen'l  Sumter,  the 
effect  of  the  judgment  is  to  make  him  responsible  for  the  whole 
demand  and  to  turn  him  round  upon  the  other  part  owners  for 
contribution.  The  object,  as  well  as  the  direct  tendency  of  the 
testimony  of  the  witness,  Massey.  was  to  make  the  defendant 
share  with  him  the  payment  of  the  demand  sued  for.  He  was 
then  directly  interested  in  sustaining  the  plaintiff's  action,  as  he 
thereby  lessened  his  own  liability  in  the  proportion  as  he  estab- 
lished Jemison's  interest  in  the  boat.  It  follows,  that  being  an 
interested  witness,  he  was  incompetent  to  testify,  and  was  pro- 
perly rejected  by  the  court. — See  Ripley*  v.  Thompson  et  al., 
12  Moore,  55;  S.  C.  22  Eng.  C.  L.  Rep.  433 ;  Lewis  v.  Post 
&  Main,  1  Ala.  Rep.  65;  Macbrain  v.  Fortune,  3  Camp.  Rep. 
317;  Brown  v.  Brown,  4  Taunt.  752;  Thornton  v.  Kerr  & 
Hope,  6  Ala.  Rep.  823. 

The  judgment  of  the  County  Court  must  be  affirmed. 


WILLIAMS  vs.  GRAVES,  Ex'r. 

1.  Where  a  testator  bequeathes  slaves  to  his  two  daughters  and  the  heirs 
of  their  bodies  begotten,  and  adds,  that  if  either  of  the  daughters  should 
die  without  an  heir  of  her  body  begotten,  the  slaves  bequeathed  to  her 
should  become  the  property  of  "  the  surviving  daughter  and  my  two 
sons,"  the  term  surviving  limits  the  meaning  of  the  words  die  tvithoul 
an  heir  of  her  body  begollcn  to  issue  living  al  the  death  of  the  first  taker, 
and  the  limitation  over  is  good  as  an  executory  devise. 

Error  to  the  Circuit  Court  of  Sumter.     Tried  before  the 
Hon.  Sam'l  Chapman. 


JUNE  TERM,  1849. 63 

WiliiiiKH  V.  Grave-',  ex'r. 

This  was  an  action  of  detinue  brougiit  by  the  defendant 
against  the  plaintiff  in  error  to  recover  possession  of  a  slave. 
Each  party  Claimed  under  the  uill  of  Robert  Gra:ves,  dec'd— 
the  plaintiff  below  as  his  executor,  and  the  defendant  Jis  admin- 
istrator of  Thomas  Faust,  deceased,  the  late  husband  of  Mary 
Ann  Graves,  one  of  the  legatees  narned  in  the  vyill,  and  into 
whose  possession  the  slave  in  controversy  came  with  the  assent 
of  the  executor.  The  fourth  item  of  the  will,  gave  the  slave 
with  others  to  the  said  Mary  Ann  and  'Uhe  heir&  of  her,  body 
begotten."  The  sixth  item,  upon  which  the  whole  case  turns, 
may  be  found  in  the  opinion  of  the  court. 

Ormond  and  J.  L.  Sahtii,  for  plaintiff  in  error  : 

1.  The  language  of  this  bequest  would,  if  the  subject  matter 
were  land,  create  an  estate  tail,  and  therefore  the  entire  property 
vests  in  the  first  taker. — Jesson  v.  Wright,  2  Bligh's  Rep.  1; 
Bosnall  V.  Harvey,  4  B.  &  C.  610  ;  Atkinson  v.  Featherstone, 
1  Barn.  &  Aid.  944 ;  Sesson  v.  Seabury,  1  Sumner,  247;  Ben- 
net  V.  Tankerville,  19  Ves.  170.;  Cole  v.  Goldsmith,  ,2  Marsh. 
517;  2  Eng.  C.  L.  211;  2  Jarman  on  Wills,  271;  Machin  v. 
Machin,  15  Ala.  373  ;  Lenoir  v.  ilainey,  ib.  667. 

2.  Considered  as  an  execulory  dewse,  the  limitation  is  too 
remote,  as  it  creates  a  perpetuity — Dunn  y.  Davis.  12  Ala.  135; 
McGraw  v.  Davenport,  6  Porter,  319  ;  1  Jarman  on  Wills,  219. 

3.  The  powier  given  to  the  trustee  to  take  possession  of  the 
slaves  is  not  an  absolute  power  to  be  exercised  arbitrarily,  but 
can  only  be  exercised  when  the  event  happens — an  attempt  to 
defeat  the  remainder  by  removing  the  shves  from  the  country, 
or  by  squandering  them.  To  apply  the  proper  test,  if  the  slaves 
were  about  to  be  squandered  or  renioved,  there  can  be  no  doubt, 
if  the  trustee  should  decline  to  interpose,  a  court  of  chancery 
would  interfere  and  prevent  the  defeat  of  the  trust.  Yet  if  it  is 
a  discretionary  power,  no  coiu't  could  interfere  with  the  excrtise 
of  the  discretion. — Hill  on  Trustees,  485 ;  1  Story's  Eq.  "^255, 
256  ;  Walker  v.  Walker,  5  Madd.  4^4. 

4.  The  charge  of  ihc  court  is  manifestly  wrong,  as  there  is 
no  pretence  for  considering  this  a  separate  estate  in  the  wife. 

F.  S.  Lyon,  for  defendant: 

1.  In  the  construction  of^vills,  as  mcU  as  other  instruments, 
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he  intention  of  the  parlies,  if  compatible  with  law,  must  govern; 
nd  so  rigid  is  this  rule  of  construction  in  regard  to  wills,  that 
he  technical  meaning  of  words  is  sometimes  disregarded,  and 
/ords  ev^en  rejected. — -See  Heirs  of  Capal  v.  McMillan's  adm. 
i  Porter,  197. 

2.  The  words  "heirs"  and  "heirs  of  the  body"  were  used 
n  the  will  as  synonimous  with  children,  and  the  will  contem- 
plated that  tlie  slaves  should  be  used  durino;  the  life-time  of  the 
daughter  for  her  support  and  maintenance  and  the  support  and 
maintenance  of  her  children,  if  she  had  any,  with  remainder  to 
the  children,  and  in  default  of  children,  with  remainder  to  the 
survivins;  sister  of  the  tenant  for  life.  .The  limitation  over  would 
not  be  too  remote  to  operate,, as  setded  in  Doyle  v.  Bouler,  7 
Ala.  246.  But  upon  the  question  as  to  what  was  the  intention 
of  the  testator  as  shown  by  the  whole  will,  there  can  be  no  doubt 
so  long  as  the  rule  prevails  that  the  language  employed  is  to  be 
understood  jn  its  ordinary  acceptation,  and  the  whole  instru- 
ment taken  together.  If  in  the  last  clause  of  the  will,  in  refer- 
ence to  the  slaves,  the  legal  power  was  conferred  upon  the  ex- 
ecutor to  take  possession  of  the  slaves  whenever  in  his  opinion 
the  contingency  contemplated  presented  itself,  and  hire  them  out 
for  the  benefit  of  the  testator's  daughter,  how  could  the  husband 
at  the  same  time  have  the  legal  title? 

DARGAN,  C.  J. — The  first  question  we  propose  to  exam- 
ine is,  whether  the  words  used  in  the  will  are  sufficient  to  sustain 
the  limitation  over  in  favor  of  the  sister  and  brothers  of  Mary- 
Ann,  shoidd  they  survive  her,  and  should  she  die  without  heirs 
of  her  body. 

I  will  here  observe,  that  there  is  no  question  involved  in  more 
doubt  and  difficulty,  or  that  calls  more  loudly  for  legislative  aid, 
than  the  one,  what  words  will  be  sufficient  to  create  a  good  lim- 
itatiwn  over,  by  way  of  executory  devise.  It  is  true  that  the 
books  abound  with  decisions  on  the  question,  but  they  are  so 
contradictory  that  it  is  exceedingly  difficult  to  come  to  a  satis- 
factory conclusion  in  many  instances  as  to  what  the  law  is;  and 
even  when  we  feel  compelled  to  declare  that  particular  words 
will  not  create  a  good  executory  devise,  we  often  feel  satisfied 
that  the  intention  of  the  testator  is  violated  by  such  construction. 
For  instance,  if  a  devise  be  to  A.,  and  should  he  die  without  is- 
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ue,  then  over,  this  is  said  to  mean  an  indefinite  failure  of  the 
osue  of  A.,  and  the  limhation  over  (the  subject  matter  being 
:)ersonalty)  is  void.  On  the  other  hand,  had  the  devise  been  to 
A.,  and  should  he  die  without  leaving  issue  living  at  his  death, 
ihen  over,  this  limitation  would  be  sustained.  Now,  I  submit 
that  in 'every  instance,  whether  the  testator  uses  the  one  set  of 
words  or  the  other,  his  meaning  and  intention  are  the  same.  Yet 
perhaps  no  court,  professing  to  be  governed  by  the  common 
law,  and  regarding  a  long  train  of  decisions  so  often  repeated 
as  to  become  a  rule  of  property,  could  put  the  same  construc- 
tion upon  them,  but  would  have  to  regard  the  former  words  as 
insufficient  to  create  a  good  executory  devise,  whilst  the  latter 
would  be  sustained  as  sufficient.  The  courts,  however,  seeing 
tliat  they  have  departed  fron^  the  intention  of  the  testator  in 
holding  that  a  limitation  over  after  a  dying  without  issue  to  mean 
an  indefinite  failure  of  issue,  will  lay  hold  of  slight  circumstarces 
or  expressions  to  relieve  themselves  from  this  rule  of  construc- 
tion, and  to  give  effect  to  the  real  intention  and  design  of  the 
testator;  and  the  result  of  all  the  cases  on  the  subject  seems  to 
be  this,  that  if  personal  property  be  limited  by  way  of  executory 
devise  after  a  difing  without  issue,  these  words  will  not  within 
themselves  imply  a  definite  failure  of  issue,  that  is,  a  failure  of 
issue  at  the  death  of  the  first  taker.  Yet,  on  the  other  hand,  where 
tliere  are  other  circumstances  or  expressions  denoting  a  definite 
failure  of,is3ue,  the  limitation  will  be  sustained,  notwithstanding 
tlie  words  crealmg  the  previous  estate  would,  if  standing  alone, 
create  an  express  estate  tail. — Barlow  v.  Salter,  17  Vesey,  481; 
Fearne  on  Remainders,  485. 

By  the  4th  clause  of  the  will,  there  can  be  no  doubt  but  that 

Mary  Ann  would  have  taken  an  estate  tail  at  common  law,  had 

the  subject  matter  of  the  will  been  realty.     The  Cih  clause  of 

tlie  will  creates  the  remainder  over,  and  raises  the  question  whe- 

tJier  the  testator  intended  the  limitation  over  to  lake  effect  in 

favor  of  the  brothers  and  sister  of  Mary  Ann,  should  she  die 

without  issue  living  at  her  death.     If  we  can  say  consistently 

.villi  the  decisions  that  such  was  his  intention,  then  we  mustsus- 

lin  the  limitation  over.     The  language  of  this  clause  is  as  fol- 

ows:  *'Ifr  is  hereby  more  fully  declared  to  be  my  intention,  that 

le  negroes  willed  and  devised  to  my  said  daughters  is  for  their 

upport  and  maintenance,  and  for  the  support  and  maintenance 
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of  flie  heirs  of  their  bodies  begotten,  or  to  be  begotten,  and  to 
descend  directly  after  their  death  to  the  heirs  of  their  bodies  be- 
gotten ;  if  either  of  my  said  daughters  should  die  without  an 
heir  of  her  body  begotten,  the  property  so  willed  them,  or  the 
one  so  dying  without  an  heir,  the  property  of  this  one  to  pass 
off  and  become  the  property  of  the  surviving  daughter  and  my 
two  sons  and  their  heirs,  each  one  to  have  an  equal  share  of  the 
property  willed  to  the  daughter  so  dying  without  heirs.  It  is 
further  my  will,  that  my  executors  hereinafter  mentioned  and 
appointed,  or  the  survivor  of  them,  their  heirs,  assigns  or  repre- 
sentatives, shall,  and  they  are  hereby  allowed  and  requested  that 
if  at  any  time  they  shall  think  my  property  so  devised  to  my 
daughters  is  about  to  be  squandered  or  removed  from  the  coun- 
try, so  as  to  defeat  this  my  last  will  and  testament,  to  take  the 
same  into  their  possession  and  hire  it  out  for  the  benefit  of  my 
said  daughters  and  their  heirs  as  aforesaid."  Are  there  any 
expressions  in  this  clause  of  the  will  of  the  testator  that  will  jus- 
tify us  in  holding  that  he  intended  the  surviving  daughter  and 
sons  to  take  immediately  on  the  death  of  one  of  his  daughters, 
and  if  they  could  not  then  take  because  the  deceased  daughter 
left  heirs  of  her  body,  that  they  never  should  afterw-ards,  al- 
though the  issue  of  such  heir  failed?  In  legal  language,  did  he 
mean  a  definite  or  indefinite  failure  of  the  heirs  of  the  body  of 
his  dauo-hter  that  should  first  die?  In  the  case  of  Hue;hes  v. 
Sayre,  1  P.  Wms.  534,  the  testator  having  two  nephews,  di- 
vided the  surplus  of  his  personal  estate  to  them,  and  added,  if 
either  of  them  should  die  without  children,  then  to  the  survivor. 
It  was  held  that  the  dying  without  children  must  be  taken  to  be 
a  dying  without  children  living  at  the  death  of  the  nephew  who 
should  first  die,  because  the  limitation  over  was  to  the  surviving 
devisee.  The  same  construction  was  put  on  similar  words  in  a 
bequest  of  personal  property  in  the  case  of  Nicholls  v.  Skinner, 
Chan.  Prec.  528.  These  decisions  are  quoted  by  Mr.  Fearne 
in  his  treatise  on  Remainders,  and  have  received  the  sanction 
of  that  eminent  wrher.  In  the  case  of  MofFatt  v.  Strong,  10 
Johns.  11,  the  testator,  after  devising  his  estate  real  and  per- 
sonal amongst  his  five  sons,  added,  "  If  any  of  my  sons  should 
die  without  lawful  issue,  then  his  or  their  part  or  parts  to  be 
equally  divided  among  the  survivors."  It  was  decided  that  the 
limitation  over  in  favor  of  the  survivors  was  good.     Again,  in 
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the  case  of  Anderson  v.  Jackson,  16  Johns.  3S1,  the  testator 
devised  one  farm  to  his  sou  Joseph  and  his  heirs  forever,  and 
another  farm  to  his  son  Medcef  and  his  heirs  forever,  and  added, 
"it  is  my  will  that  if  either  of  my  said  sjons  should  depart  this 
life  tvithout  lawful  issue,  his  share  or  part  shall  go  to  the  survi- 
vor. Joseph  died  without  issue,  and  the  question  was  whether 
Medcef  could  claim  his  share  under  the  will.  After  a  delibe- 
rate examination  of  thie  question,  it  was  held  that  the  limitation 
over  in  favor  of  the  survivor  was  good,  These  decisions  have 
been  recognised  in  many  other  cases,  which  it  is  not  necessary 
to  state  at  large.— See  4  Wend.  277;  2  Cowen,  33;  20  Johns. 
483.  In  Mifflin  v.  Neal,  6  Searg.  &  R.  46,  the  bequest  was  of 
personal  property  to  two  sons,  aad  in  case  either  of  them  died 
without  a  will  or  lawful  issue,  then  his  share  to  descend  to  the 
survivor^  his  heirs  and  assigns  forever.  The  Supreme  Court  of 
Pennsylvania  held  this  to  be  a  good  limitation  over.  The  same 
construction  was  put  upon  similar  words  in  a  will  in  the  case 
of  Vedder  v.  Everston,  3  Paige,  2S1.  In  the  case  of  Cordle  v. 
Cordle^  6  Mun.  455,  the  testator  willed  that  his  property  should 
be  equally  divided  between  his  two  sons,  and  then  added,  "  that 
if  either  of  his  sons  should  die  without  lawful  heir,  his  surviving 
brother  should  inherit  his  share."  Held,  that  this  was  a  good 
limitation  over  in  favor  of  the  surviving  brother,  upon  the  death 
of  the  other  without  issue.  So,  where  a  testator  gave  to  his  three 
sons  all  his  land,  and  if  either  of  tliem  should  die  without  child- 
ren, the  survivors  to  hold  his  share,  the  Supreme  Court  of  Mass- 
achusetts held  this  to  be  a  good  executory  devise. — Richardson 
v.  Noyes,  2  Mass.  56.  In  the  case  of  Morgan  v.  Morgan,  5  Day 
517,  the  testator  devised  his  real  estate  to  his  four  sons,  but  added 
in  his  will  that  if  either  of  his  sons  should  die  witliout  children, 
his  brothers  should  have  his  part  in  equal  proportions.  It  was 
held  that  the  limitation  was  good  as  an  executory  devi.-e,  and 
that  on  the  death  of  one  of  the  brothers  without  children  living 
at  his  death,  that  his  surviving  brothers  became  entitled  to  his 
share  as  tenants  in  common.  See  also  Couch  v.  Gorham,  1  Conn. 
36,  in  which  the  same  construction  was  put  upon  a  similar  will ; 
also,  Dasheel  v.  Dasheel,  2  Harr.  &  Gill,  127;  Jacksonv.Blan- 
shaw,  3Johns.  292. 

These  authorities  are  ample  to  show  that  where  a  limitation 
over  after  a  dying  without  issue  is  created  by  the  word  survivor 
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or  surviving,  the  courts  will,  in  consequence  of  these  terms, 
limit  the  dijmg  without  issue  to  mean  issue  living  at  the  death  of 
the  first  taker,  and  not  to  the  failure  of  the  issue  of  the  first  taker 
at  any  indefinite  time  after  his  death.  I  admit  that  there  are  to 
be  found  cases  in  some  of  the  decisions  of  our  State  courts 
that  hold  that  the  term  survivor  cannot  have  the  effect  to  limit 
the  failure  of  the  issue  of  the  first  taker  to  the  time  of  his  de&th. 
But  the  weight  of  authority,  both  English  and  American,  is  the 
other  way,  and  we  are  entirely  satisfied  that  they  accord  strictly 
with  the  intention  of  the  testator.  I  therefore  readily  yield  my 
assent  to  them,  and  am  of  the  opinion  that  if  personal  property 
be  given  to  two,  and  then  the  will  adds,  should  either  die  with- 
out issue,  her  share  to  go  to  the  survivors,  that  this  should  be 
construed  to  mean  a  definite  failure  of  issue,  and  therefore  the 
limitation  over  will  be  good  by  way  of  executory  devise.  Ap- 
plying this  rule  of  construction  to  the  will  before  us,  we  are 
bound  to  hold  that  should  Mary  Ann  depart  this  life  without  leav- 
ing heirs  of  her  body  living  at  her  death,  her  sister  and  brothers, 
if  they  survived  her,  would  become  entitled  to  the  slaves  be- 
queathed her  by  her  father. 

Having  attained  this  conclusion,  we  think  it  very  clear  that 

he  executor  has  the  legal  right  to  take  possession  of  the  slave 

sued  for,  w^henever  he  may  think  it  his  duty  under  the  will 

o  do  it,  for  the  purpose  of  protecting  the  interest  of  those 

vho  may  be  eventually  entitled  on  the  death  of  Mary  Ann. 

This    right    is    expressly  given  by  the  will,  and  there  is  no 

)rinciple  of  law  that  will  authorise  us  to  prohibit  him  from 

xercising  it.     He  is  therefore  entitled  to  recover  the  slave, 

ot  only  as  against  Mary  Ann,  but   also    as    against  her  as- 

ignee.      It  becomes  then  an  immaterial  question,  so  far  as 

le  result  of  this  suit  is  concerned,  whether  the  will  creates 

separate  estate    in    her  favor  in  the  slaves  or  not,   for  the 

gilt  of  the  executor  to  take  possession  of  the  slaves  bequeathed  , 

)  her  and  to  hire  them  out  for  the  benefit  of  those  entitled 

paramount   to   her   right  of  possession,  and  of  course  is 

qually  so  against  any  one  who  may  claim  through  her. 

Let  the  judgment  of  the  Circuit  Court  be  affirmed. 
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1-  A  court  of  chancery  will  not  specifically  enforce  a  contract  or  agree 
meat  founded  in  mutual  mistake,  when  it  would  materially  affect  the 
rights  of  the  defendant. 

2.  Equity  looks  rather  to  the  «pirit  and  intention  of  the  parties  than  to 
the  words  in  which  a  contract  or  ngreement  is  expressed,  and  will  give 
such  construction  to  it  as  is  consistent  with  that  intent  and  the  equity  of 
the  case. 

Error  to  the  Chancery  Court  of  Tuscaloosa.  Tried  before 
the  Hon.  W.  W.  Mason. 

Peck,  for  the  plaintiffs  in  error : 

1.  The  agreement  was  made  upon  good  consideration  and 
was  obligatory  on  the  bank.  The  agreement  of  Boykin  after 
his  discharge,  and  his  compliance  with  it  by  the  payment  of 
one  third  of  the  sum  due  on  the  bill,  a?id  the  curtailment  on  his 
note  after  his  discharge  as  a  hanhruyt^  was  a  good  consideration* 

2.  The  plaintiffs,  being  mere  accommodation  drawers  and  en- 
dorsers, are  entitled  to  the  benefit  of  this  agreement  and  to  have 
it  enforced.  This  can  only  be  done  in  chancery,  because  the 
plaintiffs,  not  being  parties  to  the  agreement,  can  have  no  rem- 
edy at  law. — 1  Story's  Eq.  478,  ^  499;  Cullum  v.  Emanuel  & 
Gaines,  1  Ala.  26. 

3.  Courts  of  equity  constantly  decline  to  lay  down  any  rule 
which  shall  limit  their  power  and  discretion  as  to  the  particular 
cases  in  which  injunctions  shall  be  granted. — 2  Story's  Eq.  220, 
^  959,  A.  As  to  the  jurisdiction  of  chancery  to  decree  tho 
specific  execution  of  contracts  of  a  personal  nature — see  2 
Story's  Eq.  p.  20,  §  718,  ct  scq.  A  court  of  equity,  if  a  con- 
tract is  broken,  will  often  compel  the  party  specifically  to  per- 
form the  contract,  when  courts  of  law  can  only  give  damages 
for  the  breach  of  it. — 1  Story's  Eq.  <^  30,  p.  29.  They  will 
also  decree  the  specific  execution  of  a  contract  in  favor  of  sure- 
ties.— 2  Story's  Eq.  37,  %  730.  Also,  when  a  valid  agree- 
ment is  made  by  the  creditor  to  give  time  to  the  principal  debtor, 
without  the  consent  of  the  security,  the  latter  will  be  held  dis- 
charged, even  if  ilie  surety  is  not  injured  by  tlie  contract. — 2 
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Story's  Eq.  171,  '^  883:  And  a  perpetual  injunction  will  be 
granted  restraining  the  creditor  from  proceeding  at  law  to  collect 
the  debt  of  the  surety.  The  occasions  on  which  an  injunction 
may  be  usfd  to  stay  proceedings  at  law,  are  almost  infinite  in 
their  nature  and  circumstances. — lb.  §  885,  p.  172. 

J.  L.  Martix,  for  defendant. 

CHILTON,  J.— This  was  a  bill  filed  on  iheUth  May  1847, 
by  Lorenzo  and  Robert  D.  James,  to  enjoin  a  judgment  recov- 
ered against  them  in  some  court,  the  proceedings  do  not  show 
in  what,  in  favor  of  the  defendant  in  error,  for  the  sum  of  six- 
teen hundred  and  eighty-five  dollars  and  costs  of  suit,  upon 
w^hich  judgment  an  execution  was  then  in  the  hands  of  the  sher- 
iff of  Clarke  county,  for  the  sum  of  eight  hundred  and  eighty- 
four,  20-100  dollars  and  interest,  being  the  balance  due  thereon 
after  allowing  certain  credits,  &c.  The  bill  avers  that  this 
judgment  was  rendered  on  a  bill  of  exchange  drawn  by  the 
complainant,  Robert  D.  James,  and  payable  to  and  endorsed 
by  Lorenzo  James,  and  that  Burwell  Boykin  was  the  drawee  and 
acceptor  of  the  same,  being  for  $1684,  and  due  the  1st  Jan. 
1842.  The  ground  upon  which  the  injunction  is  prayed,  is 
that  before  the  rendition  of  the  judgment  Boykin  was  dis- 
charged as  a  bankrupt :  That  no  proceedings  had  been  institu- 
ted against  him,  but  that  some  time  after  the  rendition  of  the 
judgment  against  the  complainants,  Boykin  proposed  to  the 
bank  to  pay  of  the  debt  then  due  from  James  on  the  bill  the 
sum  of  $500 — and  the  bank  thereupon  agreed  to  withdraw  the 
bill  from  suit  and  to  reinstate  it  as  a  debt  due  to  said  corpora- 
tion :  That  said  sum  of  $500  was  duly  paid :  That  subse- 
quently to  this,  Boykin  failing  to  make  payment  of  the  curtail- 
ments required  by  the  bank,  a  negotiation  was  renewed,  by 
which  he  proposed  to  the  bank  to  pay  one  third  of  the  balance  of 
the  debt  that  might  be  due,  which  proposition  was  accepted  by 
the  bank,  as  evidenced  by  a  letter  of  Wm.  Hawn,  the  cashier, 
in  which  he  states,  "Your  communication  of was  to- 
day laid  before  the  board  of  directors,  who  have  instructed  me 
to  say  that  upon  your  depositing  one  third  of  Mr.  James'  bill 
and  the  regular  curtailments  upon  your  note  to  our  credit  in  the 
bank  of  Mobile,  they  shall  be  withdrawn   from  suit."     This 
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amount  the  bill  avers  was  accordingly  deposited,  making  the 
whole  sum  paid  $9S1 :  That  an  execution,  which  had  issued  on 
the  judgment,  was  returned  by  the  sheriff  by  the  authority  an<i 
direction  of  the  bank,  endorsed  "  settled  by  plaintiff,  as  per  or- 
der, dated  21st  Jan.  1843 :"  That  no  other  execution  issued 
until  1S46,  for  more  than  three  years  after  the  rendition  of  the 
judgment:  That  Lorenzo  James  was  never  notified  of  the  protest 
of  the  bill,  and  that  the  recitals  in  the  judgment  entry  fail  to 
show  such  notice,  but  the  conduct  of  the  bank  has  taken  com- 
plainants by  surprise,  and  in  consequence  of  the  delay,  their  writ 
of  error  to  reverse  the  judgment  is  barred:  That  complainants 
were  parties  to  the  bill  for  the  accommodation  of  Boykin,  whose 
object  and  interest  in  making  the  arrangement  above  spoken  of, 
was  to  procure  the  cancellation  of  the  proceedings  had  against 
them,  so  that  the  debt  should  stand  where  it  was  before  the 
judgment  was  rendered. 

The  bank  in  its  answer  denies  the  want  of  notice  of  protest 
to  Lorenzo  James,  and  insists  that  no  arrangement  was  made  to 
cancel  rhe  judgment^  for  in  that  event  a  new  bill  would  have 
been  required.  The  answer  further  insists,  that  the  recitals  in 
the  judgment  entry  are  full  to  the  point  of  notice,  &c. — and 
denies  that  the  return  of  the  sheriff  wiis  authorised  by  the  bank: 
Admits  that  Boykin  paid  on  the  judgment  $500,  on  the  29th 
Dec.  1842,  and  the  further  sum  of  S481  on  the  first  of  Feb. '44, 
which  sums  are  credited  on  the  judgment. 

The  proof  made  by  Mr.  Boykin  shows  these  payments  to 
have  been  made  at  the  times  and  for  the  amounts  as  stated  in 
the  answer  of  tlie  bank.  By  a  letter  from  the  cashier  of  the 
bank,  under  date  the  7th  Dec.  '43,  it  appears  that  the  bank,  in 
answer  to  the  proposition  of  Mr.  Boykin,  instructed  the  cashier 
to  say,  "upon  depositing  one  third  of  Mr.  James'  bill  (which 
was  $481)  and  the  regular  curtailment  on  your  note  (amount- 
ing to  $281  13)  to  our  credit  in  the  bank  of  Mobile,  they  shall 
be  withdrawn  from  suit."  These  sums  (S7G2  13)  were  paid  by 
Mr.  Boykin,  on  the  1st  Feb.  '44,  as  per  letter  of  the  cashier  to 
him  acknowledging  the  receipt  of  the  certificate  of  deposit  of 
that  dale,  in  which  letter  the  cashier  says:  "  The  bill,  I  am  in- 
formed this  morning,  for  the  first  time,  is  in  judgment,  and  it  is 
not  unlikely  that  the  sheriff  of  your  county  has  an  execution 
Duw  in  hio  hanJi.     lu  lliat  event,  you  will  pay  him  such  costs 
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as  he  may  be  entitled  to,  if  any,  and  ask  him  to  return  it,  as  per 
order  of  the  bank,  upon  the  authority  of  this  letter."  Since 
that  time  there  has  been  no  payment  made,  nor  any  further  ne- 
gotiation had  respecting  the  demand. 

An  injunction  having  been  granted  upon  the  final  trial,  the 
chancellor  dissolved  the  injunction  and  dismissed  the  bill,  to 
reverse  which  decree,  the  complainants  have  removed  the  cause 
to  this  court. 

We  think  it  is  very  apparent,  from  the  bare  statement  of  this 
case,  that  the  plaintiffs  are  not  entitled  to  relief.  It  is  not  the 
case  of  securities  seeking  to  be  discharged,  because  by  a  valid 
agreement  between  their  principal  and  the  creditor  the  contract 
has  been  varied  or  changed  and  time  given  for  the  payment  to 
the  principal.  But  the  bill  proceeds  upon  another  ground,  viz: 
that  the  principal  has  made  an  arrangement  with  the  creditor 
beneficial  to  the  securities,  to  the  specific  execution  of  which 
they  should  be  entitled  :  That  it  was  agreed  "the  suit  against 
them  should  be  withdrawn,"  which  agreement  not  having  been 
observed  by  the  bank,  they  pray  the  execution  may  be  enjoined 
and  the  judgment  set  aside. 

Now  if  there  were  no  otlier  ground  for  denying  the  relief 
prayed,  it  is  quite  sufficient  that  the  parties  at  the  time  the  ar- 
rangement was  made  to  withdraw  the  bill  from  suit,  were  under 
a  mutual  mistake  as  to  the  condition  in  which  the  bill  then  was. 
It  is  manifest  from  the  whole  proceeding  that  they  supposed  the 
bill  was  in  suit  and  could  be  withdrawn,  and  the  htigation  aban- 
doned; whereas  the  bill  as  against  these  plaintiffs  had  been 
merged  in  the  judgment  which  before  the  arrangement  had  been 
rendered  against  tbetn.  The  judgment,  and  not  the  obligation 
to  pay  imposed  by  the  bill,  was  the  demand  the  bank  had  against 
the  plaintiffs,  and  if  the  bank  intended  to  cancel  the  judgment, 
then  the  effect  of  the  arrangement  would  have  been  to  discharge 
these  plaintiffs  from  all  liability.  But  such  was  not  the  design, 
and  as  this  mistake  would  materially  affect  the  rights  of  the 
bank,  a  court  of  chancery  should  not  specifically  execute  a  con- 
tract or  anangement  founded  upon  it.  On  the  other  hand,  had 
the  parties,  under  a  mistake  of  the  fact  that  a  judgment  had 
been  obtained  on  the  bill,  made  an  arrangement,  the  effect  of 
which,  against  their  intention,  operated  a  discharge  of  the  judg- 
ment, I  apprehend  a  court  of  chancery  would  rectify  the  mis- 
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take,  at  least  where  no  injury  would  result  tq  the  opposite  side, 
tlie  court  being  able  to  place  them  m  statn  qiio.  So,  also,  the 
defendant  may  urge  it  as  a  ground  of  defence  or  to  rebut  an 
equity. — 2  J.  C.  Rep,  5S5;  2  Cow.  Rep.  129.  But  thVe  is 
another  view  of  the  case  more  conclusive  against  the  plaintiffs. 
What  was  the  object  and  intent  of  the  arrangement  made  be- 
tween the  bank  and  Boykin  ?  We  have  seen  it  was  not  to  re- 
lease the  plaintiffs.  Had  such  been  the  object,  the  parties  would 
doubtless  have  contracted  directly  for  their  discharge,  and  would 
not  have  left  it  to  be  implied  as  a  doubtful  consequence  from 
the  application  of  the  rules  of  law  to  the  agreement.  The  in- 
tention and  substance  of  the  arrangement  is  easily  arrived  at. 
Boykin,  though  he  was  discharged  in  bankruptcy,  neverdieless 
determined  to  pay  this  as  well  as  his  other  debts,  where  he  was 
prunarily  liable. ,  To  effect  this  laudable  purpose  required  time* 
Supposing  this  bill  with  a  note  which  the  bank  held  against  hiai 
was  in  suit  and  would  shortly  be  in  judgment,  he  agreed  with 
the  bank  to  pay  a  curtailment  on  the  note  and  one  third  of  the 
bill,  in  consequence  of  which  ihe  note  and  bill  should  be  with- 
drawn from  litigation  and  remain  in  bank  subject  to  such  exten- 
sions as  the  bank  might  choose  afterwards  to  make.  It  turns 
out  the  bank  had  a  judgment  on  the  bill,  rendered  near  eighteen 
months  before  the  arrangement  was  made,  so  that  the  bank,  as 
against  the  plaintiffs,  could  not  "  withdraw  the  bill  from  suit," 
but  it  could  grant  the  same  indulgence  on  the  judgment  that 
would  otherwise  have  been  granted  on  the  bill.  This,  indul- 
gence has  been  granted ;  for  no  execution  was  issued  from  that 
time  until  Sept.  '46,  a  period  of  more  than  two  years  and  a 
half,  and  m  the  meantime,  no  payment  has  been  made,  nor  is 
tliere  any  offer  now  to  pay  any  portion  of  the  balance  due. 
The  bank  has  certainly  waited  a  reasonable  time,  and  no  speci-. 
Cc  time  was  agreed  upon.  The  spirit  and  intention  of  the  ar- 
rangement has  been  carried  out  by  die  bank,  and  to  this  a  court 
of  equity  looks  rather  than  to  the  form  in  which  the  agreement 
may  be  worded,  and  will  give  to  the  acts  of  tlie  partie:i  that  con- 
struction which  is  consistent  with  the  intent  and  widi  equity. — 
2  Sumner's  Rep.  4S7. 

There  is  no  reason  shown  for  going  behind  the  judgment — 
no  equitable  defence  set  up  as  a  reason  for  opening  it.     if,  as 
to  one  of  the  plaintiffs,  there  was  a  fiilure  to  notify  him  of  the 
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dishonor  of  the  bill,  lie  should  have  pleaded  it  at  law.  There 
is  no  principle  better  settled  than  that  this  failure  to  do  so  with- 
out sufficient  excuse  deprives  hira  of  the  right  to  resort  to  the 
court  of  equity  for  relief.  But  this  defence  is  denied  by  the 
answer,  and  is  not  affirmatively  shown  by  proof.  There  are 
other  grounds  of  objection  to  the  relief  sought,  urged  by  the 
coimsel  for  defendant,  such  as  the  uncertainty  of  the  arrange- 
ment, or  agreement  set  up,  the  failure  to'  comply  with  it  on  the 
part  of  the  principal  debtor,  and  the  fact  that  the  bill  proposes 
to  deprive  the  defendant  of  a  legal  advantage  not  fraudulently 
obtained,  and  is  unaccompanied  by  any  proposal  to  pay  the 
amount  justly  due ;  but  those  we  have  noticed  are  sufficient  to 
show  that  the  decree  of  the  chancellor  was  correct.  Let  it  be 
affirmed. 


GARNETT  vs.  YOE. 

1.  In  an  action  on  a  bond,  a  general  demurrer  ■will  not  lie  for  surplusage, 
argumeutatiyeness,  or  duplicity  in  the  assignment  of  the  breach. 

2.  If  a  party,  who  has  bound  himself  to  execute  title  to  land  so  soon  as 
he  can  obtain  it,  neglects  for  more  than  two  years  to  make  an  effort  to 
procure  the  title,  it  is  jjrima  facie  a  breach  of  the  condition  of  his  bond. 

3.  The  refusal  of  the  vendor  to  convey  the  land  in  accordance  with  the 
stipulations  of  his  contract,  is  a  breach  of  the  condition  of  the  bond,  not- 
withstanding the  vendee  has  not  presented  him  a  deed  to  execute. 

4.  A  deposition  taken  without  notice  to  the  opposite  party  and  without  his 
attendance  or  cross-examination  of  the  witness,  is  not  admissible  as  evi- 
dence for  him. 

5.  All  public  land  is  not  subject  to  entry,  and  a  charge  of  the  court  is  er- 
roneous, which  assumes  the  contrary. 

G.  "Where  a  vendor,  Who  has  bound  himself  to  execute  title  to  land  so  soon 
as  ho  can  obtain  it,  neglects  for  more  than  two  years  to  procure  the  title, 
in  an  action  on  his  bund,  it  is  incumbent  upon  him  to  show  that  he  could 
not,  wi'Ji  reasonable  diligence,  have  obtained  the  title. 

7.  The  judgment  in  an  action  on  a  bond  for  the  performance  of  covenants 
should  be  for  the  penalty,  with  nominal  damages  and  costs. 

Error  to  the  Circuit  Court  of  Pickens.    Tried  before  the 
Hon.  Sam'l  Chapman.. 
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This  was  an  action  of  debt  instituted  by  the  defendant 
against  the  plaintiff  in  error  on  his  bond,  dated  9th  August 
1S4-3,  and  conditioned  for  the  conveyance  to  the  plaintiff  be- 
low of  a  tract  of  land  in  Kemper  county,  Mississippi,  so  soon 
as  the  obligor  could  obtain  tide  to  It.  The  declaration  con- 
tained six  assignments  of  breach.  The  first  Is,  that  on  the  27th 
of  xSept.  1S45,  the  plaintiff  tendered  a  deed,  drawn  in  the  usual 
form,  to  the  defendant^  and  requested  him  to  execute  it,  which 
he  refused  to  do.  This  assignment  goes  on  to  aver  that  from 
the  9th  of  August  1S43,  to  the  27th  Sept.  1845,  the  defendant 
could  have  obtained  a  title  to  the  land.  The  second  alleges, 
that  after  the  lapse  of  a  reasonable  time  from  the  execution  of 
the  bond,  during  which  time  the  defendant  might  have  obtained 
title  to  the  land,  the  plaintiff  tendered  him  a  deed,  drawn  in  the 
usual  form,  and  requested  him  to  execute  it,  which  the  defendant 
refused  to  do.  The  third,  fourth  and  fifth  assignments  are 
s'ated  in  the  opinion  of  the  court.  The  sixth  assignment  avers 
diaton  the  27th  Sept.  1S4-5,  he  demanded  of  the  said  defendant 
a  conveyance  to  him  of  the  land  by  deed  jn  the  usual  form,  and 
that  the  defendant  refused  to  convey  it.  The  defendant  de- 
murred to  each  assignment  separately,  but  the  court  overruled 
his  demurrers.  Several  exceptions  were  taken  in  reference  to 
the  exclusion  of  testimony,  to  charges  given  by  the  court,  and  to 
its  refusal  to  give  others  that  were  asked — all  of  which  suffi- 
ciently appear  in  the  opinion  delivered. 

Porter,  for  plaintiff  in  error; 

1.  Each  branch  of  the  declaration  was  demurrable.  The 
first  contains  two  averments  and  does  not  conform  to  the  condi- 
tion. The  same  objection  lies  to  the  second.  The  third  is 
argumentative,  and  irregular.  The  fourth  and  fifth,  and  the 
sixth,  are  double.  Neither  could  be  answered  by  a  single  plea- 
raising  a  single  issue.  A  breach  must  always  be  so  assigned  as 
to  show  a  broken  contract. — Watts  v.  Shephard,  2  Ala.  K.  425; 
Sorrell  v.  Sorrcll,  5  Ala.  R.  576;  Bearce  v.  Jackson,  4  Mass. 
R.  403;  McCohan  v.  McLaughhn,  1  Hall,  33;  Rickert  v. 
Snyder,  9  Wend.  41G. 

2.  The  evidence  offered  was  pertinent  to  the  issue,  as  it 
went  to  prove  that  the  obligor  could  not  procure  the  title.  The 
plaintiff  look  the  covenant  on  that  condition,  and  he  was  bound 
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by  it.  The  charges  of  the  court  were  too  broad,  abd  were  cal- 
culated to  mislead  the  jury.  The  charges  refused  were  legally 
proper  in  the  case,  under  the  evidence. 

Peck,  for  the  defendant: 

1.  All  the  objections  to  the  several  breaches  are  frivolous. 
It  is  certainly  no  objection  that  a  breach  contains  two  averments  : 
The  two  first  breaches  state  that  the  plaintiffs,  before  a  certain 
time,  could  have  obtained  title,  but  had  neglected  to  do  so, 
and  refused  to  convey,  &c.  These  facts,  if  true,  shewed  a 
breach  of  the  condition. 

2.  The  third  breach  is  not  obnoxious  to  the  objections  made, 
that  is,  that  it  is  argumentative,  and  irregular ;  but,  if  true,  it 
does  not  follow  that  it  would  be  bad  on  general  demurrer. 

S.  The  objections  to  the  fourth,  fifth  and  sixth  breaches  are, 
that  they  are  double.  These  objections  do  not  in  fact  exist,  biii 
if  they  did,  duplicity  in  a  declaration  cannot  be  reached  by 
general  demurrer. 

4.  The  objection  to  the  evidence  offered  by  the  plaintiff  in 
error  was  properly  sustained.  The  evidence  of  the  witness, 
Bliss,  was  clearly  irrelevant:  The  deposition  offered  was 
equally  so,  but  as  it  is  not  set  out  in  the  record,  the  court  can't 
say  that  the  judge  erred  in  rejecting  it. 

5.  There  is  no  error  in  the  charges  given,  nor  in  reliising  the 
one  asked.  The  court  will  refer  to  the  charges  to  see  their 
propriety.  The  second  charge  given  was,  if  the  land  was  va- 
cant land,  and  the  plaintiff  in  error  had  neglected  to  enter  it,  he 
was  liable.  It  seems  to  me  there  can  be  no  objection  to  this 
charge.  The  charge  asked  sought  to  cast  upon  the  defendant 
in  error  the  proof  of  defensive  matter,  to-wit :  that  the  plaintiff 
in  error  had  obtained  title,  or  could  have  done  so  with  reason- 
able diligence ;  the  court  charged  that  if  he  had  not  obtained 
tide,  and  had  used  due  diligence,  &c.  it  was  for  him  to  shew 
it.     This  was  right. 

PARSONS,  J. — This  is  an  action  of  debt,  founded  on  a 
bond  executed  by  Gamett,  in  the  penalty  of  two  thousand  dol- 
lars, to  Yoe,  bearing  date,  according  to  the  declaration,  the  9th 
day  of  August  1813,  conditioned  to  be  void  if  Garnett  should 
convey  to  Yoe  a  tract  of  land  described,  lying  in  Kemper 
county  in  the.  State  of  Mississippi,  so  soon  as  Garnett  could  ob- 
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tain  title  to  the  same.  Six  breaches  are  assigned  in  the  decla- 
ration, and  the  defendant  below  demurred  to  each  of  them. 
His  counsel  here  contends,  as  to  the  two  first,  that  each  one 
contains  sev'eral  averments,  and  that  they  do  not  conform  tq 
the  condition  of  the  bond.  But  the  several  facts  in  each 
terminate  in  one  point,  in  showing  a  specific  breach.  If  more 
is  alleged  than  was  necessary  for  this  purpose,  it  is  but  surplus- 
age.. They  do  not  substantially  vary  from  the  condition  of  the 
bond,  and  are  not,  therefore,  subject  to  a  general  demurrer.  It 
is  contended  that  the  third  assi2:nment  is  irre2:ular  and  arguraen- 
tative,  and  that  the  fourth,  fifth  and  sixth  are  double.  If  all 
this  Were  admitted,  they  would  not  be  bad  on  general  demurrer. 
We  admit  they  roust  show  that  the  contract  was  broken,  but  we 
think  them  sufficient  for  that  purpose.  The  third  assignment 
is  that  Garnett  had  made  no  effort  to  obtain  the  tide  up  to  the 
time  of  the  suit,  arid  was  consequently  unable  to  make  title  to 
Yoe,  and  this  by  his  o\yn  neglect.  This  was  a  violation  of  the 
bond.  The' fourtli  assignment  is  that  Yoe,  on  the  27th  day  of 
September  1$45,  more  than  two  years  after  the  execution  of  the 
bond,  demanded  of  Garnett  a  conveyance,  tendering  a  deed  in 
the  usual  form,  to  be  executed,  which  was  refused.  What  is 
reasonable  time,  is  a  question  bf  law,  when  the  facts  are  not 
disputed.  Prima  facie,  Garnett,  at  the  time  of  his  refusal,  had 
been  allowed  a  reasonable  time  to  procure  the  title.  The  fifth 
assignment  is  that  Garnett  had  obtained  the  title ;  that  Yoe  had 
demanded  a  conveyance,  and  that  Garnett  refus'ed  to  make  it. 
The  demurrers  admitted  the  facts.  The  refusal  was  a  breach 
of  the  contract.  Any  objections  that  can  be  taken  to  the  sixth 
assignment,  must  fail,  under  some  of  the  views  already  taken. 
In  Wade  v.  Kellough  et  al.,  5  Stewart  &  Porter,  400,  it  was 
held  that  the  vendee  was  bound  to  tender  the  conveyance  to  be 
executed  by  tlie  vendor,  when  the  vendor  had  given  him  liis 
bond  to  convey  land  on  or  before  a  particular  time.  If  that 
were  an  open  question,  it  might  be  considered  doubtful  at  least, 
but  it  docs  not  settle  the  present  question ;  for  here  a  refusal  to 
convey  is  alleged.  After  a  refusal  to  convey,  it  is  very  unne- 
cessary for  the  purchaser  to  be  al  the  expense  of  preparing  a 
deed.  If  he  refused  for  a  good  reason,  lie  is  bound  to  show  it, 
but  he  cannot  show  it  by  demurring,-  as  that  admits  his  refusal. 
We  think  there  was  no  error  in  overrulin;:  the  demu.Tcrs. 
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It  appears  by  the  bill  of  exceptions  that  Garnett  had  taken  a 
deposition,  but  did  not  offer  it  as  evidence  on  the  trial.  The 
deposition  was  offered  in  evidence  by  Yoe  and  admitted  by  the 
court,  to  which  Garnett  excepted.  It  does  not  appear  that  it 
was  taken  on  notice  to  Yoe,  or  that  he  attended  or  cross-exanfi- 
ined.  It  could  not,  therefore,  have  been  read  against  him,  and 
we  think  it  should  not  have  been  admitted  against  Garnett. 
We  are  satisfied,  however,  with  the  opinion  in  Stewart  et  al.  V. 
Hood,  10  Ala.  R.  GOO.  The  deposition  was  admitted  as  evi- 
dence in  that  case,  at  the  instance  of  the  party  against  whom  it 
was  taken,  because  he  had  cross-examined  the  witness. 

The  deposiiion  of  Reuben  H.  Grant,  which  is  mentioned  in 
the  bill  of  exceptions,  does  not  appear  in  the  transcript,  and 
consequently  we  cannot  decide  whether  the  opinions  of  the 
Circuit  Court  in  regard  to  it  were  erroneous  or  not. 

We  cannot  say  that  there  was  error  in  excluding  the  evidence 
of  the  witness,  Jonathan  Bliss;  because  it  does  not  appear,  even 
if  his  evidence  were  otherwise  admissible,  that  it  had  any  rela- 
tion to  this  tract  of  land.  And  for  the  same  reason  we  cannot 
say  there  was  error  in  excluding  the  testimony  of  the  next Wit- 
ness referred  to  in  the  bill  of  exceptions,  but  whose  name  is  not 
stated. 

The  second  charge  of  the  court  to  the  jury  was  this:  that  if  they 
believed  the  land  in  question  was  vacant  land,  it  was  in  the  power 
of  Garnett  to  enter  it,  and  not  doing  so,  he  was  liable  on  his  bond. 
In  this  we  think  there  was  error.  It  is  a  mistake  to  suppose 
that  all  the  vacant  public  land,  without  regard  to  time,  place  or 
other  circumstances,  can  be  entered  in  the  land  offices,  by  any 
one  disposed  to  do  so  :  Nor  can  the  court  judicially  know  when 
a  particular  tract  of  land  in  another  state  maybe  entered.  This 
is  a  fact  to  be  established  by  evidence.  It  appears  that  there 
was  no  evidence  of  it  on  the  trial. 

Garnett  requested  the  court  to  charge  the  jury,  that  to  au- 
thorise a  recovery  it  was  essential  for  the  plaintiff  to  prove  that 
he,  Garnett,  had  obtained  a  tide  to  the  land,  or  could  have  done 
so  by  reasonable  diligence,  which  the  court  refused  to  charge, 
but  charged  that  it  was  for  Garnett  to  show  that  he  could  not, 
with,  reasonable  diligence,  have  obtained  the  tide^  so  as  to 
make  it  to  the  plaintiff.  It  is  very  generally  true  that  the  plain, 
tiff  is  required  to  prove  his  assignftient  of  breaches,  but  there 
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are  exceptions  to  this  rule,  as  if  the  breach  assigned  is  the  non- 
payment of  rent.  He  is  not  required  to  prove  such  a  negative 
as  that;  and  the  exception  is  still  wider,  and  includes  those 
cases  in  which  the  facts  lie  peculiarly  within  the  defendant's 
knowledge  and  are  not  easy  of  proof  by  the  plaintiff.  HciHie, 
we  can  see  no  error  in  the  charge  on  that  point. 

The  judgment  is  erroneous  It  should  have  been  for  the 
amount  of  the  penalty,  with  nominal  damages  and  the  costs. 
Costs  are  allowed  by  our  statutes.  By  the  common  law,  in 
such  actions,  the  plaintiff  recovered  the  penalty  and  nominal 
damages,  and  this  was  not  altered  by  the  English  statute. — - 
Gainsford  v.  Griffith,  1  Saunders'  R.  58,  note  1 :  Neither  iss  it 
altered  by  our  act  of  1S24.— Clay's  Dig.  330,  '^  9G,  &c.  It 
was  intended  by  the  English  statute  as  well  as  ours,  that  the 
judgment  should  stand  as  further  security  for  future  breaches, 
upon  which  the  sci.  fa.  is  given.  Hence  the  propriety  in  all 
and  the  necessity  in  many  cases  of  rendering  judgment  for  the 
entire  penalty.  In  the  case  before  us,  the  judgment  was  ren- 
dered for  the  amount  of  the  verdict,  instead  of  the  penalty.  In 
the  present  case,  it  is  true,  there  could  be  no  further  breaches, 
and  we  are  not  sure  that  we  would  reverse  or  remand  for  this, 
more  especially  at  the  instance  of  the  defendant  below,  who 
could  not  be  injured  by  it.  But  at  the  same  lime  it  is  safest 
and  best  to  adhere  to  the  established  modes  of  proceeding,  and 
departures  from  them  are  not  to  be  encouraged.  There  is  no 
injustice  in  giving  judgment  for  the  penalty,  as  the  statute  se- 
cures the  defendant  against  the  payment  of  any  thing  more  than 
the  amount  of  the  verdict  and  costs.  We  can  discover  no 
other;  errors  in  the  judgment  or  proceedings.  Let  the  judg- 
ment be  reversed  and  the  cause  remimded. 
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1.  A  person  of  color  in  this  state  ia  presumed  to  be  a  slave. 

2.  An  issue  of  freedom  vel  non  cannot  be  tried  on  habeas  corpus  sued 
out  at  the  instance  of  one,  who  is  held  and  claimed  as  a  slave. 

Certiorari  to  the  Judge  of  the  County  Court  of  Tuscaloosa. 

This  was  a  proceeding  by  habeas  corpus,  sued  out  at  the  in- 
stance of  the  defendants  in  error.  The  facts  sufficiently  appear 
in  the  opinion  of  the  Court. 

Ormond  and  Wallace,  for  the  plaintiff  in  error: — Thp 
question  of  freedom  caimot  be  tried  in  this  state  upon. a  writ  of 
habeas  corpus  sued  out  by  a  colored  person,  held  in  bondage 
or  claimed  as  a  slave.  Li  such  case  the  proceeding  must  be 
by  petition  in  the  mode  provided  by  the  statute. — Clay's  Dig. 
462-542,  §  19  ;  3  Blacks.  Con?.  130-'l-'2;  Lewis  v.  Fullerton, 
1  Rand.  1-5;  Dudley's  Gep.  Rep.  42-46  ;  Thornton  v.  Deraoss, 
5  Smedes  &  M.  609;  Susan  v.  Wells,  3  Brev.  11;  De  Lacey 
V.  Antoine,  7  Leigh,  43S. 

Peck  and  J.  L.  IMartin,  for  defendants. 

CHILTON,  J. — The  view  we  take  of  this  case  renders  it 
unnecessary  to  express  any  opinion  upon  the  important  and  del- 
icate questions  presented  by  the  record,  and  so  elaborately  and 
ably  argued  by  the  counsel,  involving  the  construction  of  that 
provision  in  the  Federal  Constitution  and  the  law  of  Congress 
of  1793,  made  in  conformity  therewith,  respecting  slavps,  or 
persons  bound  to  service,  or  held  to  labor  in  one  state  and  es- 
caping into,  another. 

The  question  which  according  to  our  view  renders  further 
inquiry  unnecessary,  is,  can  the  defendants,  who  claim  to  be  'i^qq 
persons  of  color,  and  who  assert-they  are  unlawfully  held  in  cus- 
tody as  slaves,  try  the  question  of  freedom  vd  oion,  by  a  resort 
to  the  writ  of  luiheas  corpus.  After  the  most  mature  investiga- 
tion which  we  have  been  able  to  give  the  subject,  we  have  ar- 
rived at  the  conclusion  that  they  canjiot ;  and  that  the  proceed- 
ings in  the  case  show  that  this  issue  was  the  one  to  be  tried  be- 
fo;:e  the  judge  below. 
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The  petition  for  the  writ  sets  forth  that  the  petitioners  are  free 
persons  of  color  and  were  then  confined  in  the  common  jail  of 
Tuscaloosa  county,  and  claimed  to  be  the  slaves  of  the  plain- 
tiff in  error.  The  return  of  the  officer  who  holds  them  in 
custody  shows  that  he  detains  them  as  the  slaves  of  Field,  un- 
der an  order  of  commitment  by  three  justices  of  the  peace,  and 
it  further  appears  that  Field  by  his  counsel  appeared  before  the 
county  judge,  who  issued  the  writ,  and  demanded  the  petition- 
ers, claiming  them  as  his  slaves.  It  is  then  manifest  that  the 
issue,  and  the  on'y  issue,  to  be  tried  before  the  judge  upon  this 
writ,  was  whether  the  petitioners  were  free  persons  of  color,  or 
were  slaves.  Let  us  then  proceed  to  enquire  into  the  power  of 
the  judge  to  try  this  issue. 

In  the  first  place,  the  statute  of  tliis  state  expressly  declares 
that  "any  slave  in  this  stale  claiming  his  freedom,  shall  pro- 
ceed by  petition  in  the  Circuit  Court,"  &c.,.  and  provides  that 
the  master  or  owner,  if  in  possession  of  such  slave,  shall  enter 
into  bond  wiih.aj)proved  security,  conditioned  that  the  slave 
shall  be  forthcoming  and  subject  to  the  order  of  said  court,  as 
well  as  to  abide  the  judgment  to  be  rendered. — Clay's  Dig.  p. 
542,  §  ]9.  In  this  mode  a  trial  is  had  by  a  jury  who  deter- 
mine the  question  of  property  upon  an  issue  to  be  made  up  be- 
tween the  parties,  as  is  shown  by  the  record  of  a  recovery  of 
their  freedom  by  a  portion  of  these  petitioners,  against  Jones, 
which  is  exhibited  with  their  petition  in  this  case.  In  such 
proceeding  the  parties  respectively  are  afforded  an  opportunity 
of  taking  testimony  by  depositions,  as  well  as  by  the  examina- 
tion of  witnesses  in  court,  whereas  in  a  proceeding  by  habeas 
eorpus  no  jury  is  allowed,  and  no  provision  is  made  for  ta- 
king the  testimony  of  witnesses  who  m.iy  be  absent  from  the 
state ;  so  that  if  the  witnesses  reside  abroad  and  refuse  to  at- 
tend the  trial,  the  owner  would  have  no  means  of  establishing 
his  right  by  the  production  of  his  evidence.  The^e  consider- 
ations are  at  least  persuasive  to  show  that  the  legislature  never 
contemplaled  that  the  master's  right  to  his  slaves  should  be  tried 
by  this  aummary  proceeding.  Had  such  been  the  design  of 
the  framers  of  the  habeas  corims  act,  they  would  doubtless  have 
])rovided  the  parties  with  the  means  for  availing  them>elves  of 
the  proof  by  deposition.  The  fact,  however,  that  the  manner 
m  which  the  question  of  freedom  shall  bo  tried  ut  the  suit  of 


82  ALABAMA. 


Field  y.  Milly  Walker  et  als. 


those  claimed  and  held  as  slaves  is  specifically  pointed  out  by 
the  statute,  is  sufficient  of  itself  to  show  the  legislative  con- 
struction that  the  question  could  not  be  tried  upon  the  writ  of 
habeas  corpus.  The  issue  of  libera  vel  no7i  is  a  question  of  fact 
tendered  by  the  pleadings  in  this  case.  It  involves  the  right 
which  the  plaintiff  in  error  claims  to  the  petitioners  as  his  pro- 
perty. In  our  opinion  the  constitution  of  this  state,  which  de- 
clares that  the  right  of  trial  by  jury  shall  remain  inviolate,  guar- 
anties to  the  master  in  such  case  the  right  to  have  a  jury  pass 
upon  his  claim,  and  we  apprehend  the  legislature  could  no  more 
divest  him  of  his  right  to  his  slave  by  the  fiat  of  a  single  indi- 
vidual, than  of  his  freehold.  If  he  can  be  deprived  of  the  right 
of  trial  by  jury  in  respect  of  the  legal  claim  to  his  slave,  the 
same  principle  might  deprive  the  citizen  of  jury  trial  in  respect 
to  all  property.  But  this  would  be  a  clear  violation  of  the  right 
of  jury  trial,  as  recognised  by  the  common  law,  by  magna 
charta,  and  by  the  fundamental  law  of  all  the  states  in  the  Union. 
See,  upon  this  point,  Lewis  v.  Garrett,  5  How.  Miss.  Rep.  434; 
Woodward  v.  Mayo,  4  ib.  389 ;  Livingston  v.  The  Mayor  of 
of  New  York,  8  Wend.  Rep.  85-102;  3  Story's  Com.  on  the 
Cous.  p.  64-5;  Parsons  v.  Bedford,  3  Peters'  Rep.  447;  1  Mar. 
]{ep.  290;  Boram  v.  The  Commonwealth,  1  Dana's  Rep. '331; 
The  State  v.  Allen,  2  McCord's  Rep.  55. 

We  do  not  desire  to  be  understood  as  holding  that  free  per- 
sons of  color  are  not  entitled  to  this  writ.  It  lies  for  the  dis- 
charge of  every  freeman  who  is  unlawftdly  restrained^  of  his 
liberty.  All  we  intend  to  affirm  is,  that  a  person  of  color  held 
in  bondage  as  a  slave  in  this  state  is  presumed  to  be  a  slave: 
That  the  law  has  provided  the  manner  in  which  that  presump- 
tion may  be  removed,  and  the  question  of  freedom  determined. 
So  that  if  upon  the  trial  of  the  writ  of  habeas  corpus  the  ques- 
tion whether  the  petitioner  is  not  a  slave  be  really  involved,  it 
is  the  duly  of  the  judge  to  remand  the  petitioner  and  to  dis- 
miss the  writ.  The  presumption  arising  from  color,  coupled 
with  the  sworn  return  to  the  writ  of  habeas  corpits  by  the  party 
holding  them  in  custody,  that  they  are  held  and  claimed  as 
slaves,  is  sufficient  to  oust  the  court  of  its  jurisdiction,  since  an 
issue  is  tendered  which  the  judge  upon  this  summary  proceed- 
ing is  incompetent  to  try.  The  writ  of  habeas  corpus  was 
never  used  to  try  questions  of  tide  to  chattels,  and  in  providing 
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free  persons  of  color  with  a  remedy  for  establishing  their  free- 
dom, the  legislature  have  furnished  unmistakable  evidence  that 
they  did  not  design  to  afford  to  slaves  a  pretext  for  procuring 
even  a  temporary  exemption  from  the  service  of  their  owners. 
We  hence  conclude',  from  the  nature  of  the  -institution  of  sla- 
very, from  the  design  of  the  writ  of  habeas  corjjus,  and  from  the 
legislation  of  the  slate,  that  the  person  asserting  his  title  as 
owner  cannot  be  compelled  to  submit  to  this  summary  jurisdic- 
tion, but  is  entitled  to  have  his  rights  adjudicated  according  to 
the  statute  providing  for  such  cases. 

We  think  our  conclusion  is  sufficiently  sustained  by  the  rea- 
soning adduced,  but  we  are  not  without  authority  of  courts  of 
high  respectability  in  confirmation  of  it. — In  De  Lacy  v.  An- 
toine,  7  Leigh's  Rep.  438,  the  Court  of  Appeals  of  Virginia 
held  that  if  it  appeared  upon  the  return  of  the  writ  that  the  ap- 
plicant was'  a  person  of  color,  and  there  -seemed  to  be  a  real 
ground  for  litigation  between  the  applicant  and  the  person  claim- 
ing him  as  a  slave,  the  court  would  not  determine  the  question 
of  freedom  on  the  writ  of  habeas  coi-pus,  but  the  applicant  will 
be  permitted  to  bring  his  suit  for  freedom  as  the  statute  pre- 
scribes, in  forma  imnjjcris.  But.  it  was  said,  if  there  seems  to 
be  no  real  litigation  as  to  the  right  of  freedom,  the  court  may 
discharge  the  applicant  on  his  writ  without  putting  him  to  h'\A 
suit. — In  Thornton  v.  Demoss,  5  Sniedes  &  Mar.  Rep.  G09- 
619,  the  court  say,  "In  all  civil  proceedings  negroes  are  re- 
garded by  our  law  as  property,  and  the  owner  or  claimant  can- 
not be  deprived  of  his  right  or  claim  except  by  the  verdict  of  a 
jury."  After  refering  to  the  remedy  provided  by  the  statutes  of 
Mississippi  for  the  trial  of  the  question  of  freedom,  the  chief 
justice  proceeds  to  say  that  this  remedy,  so  provided,  is  the  only 
one  lie  can  pursue  :  That  negroes,  although  for  some  purposes 
regarded  as  persons,  are  generally  regarded  as  property  and 
excepted  out  of  the  general  legislation  in  regard  to  persons, 
unless  specially  included:  "  That  the  color  is  iir'ima  facie  evi- 
dence of  liability  to  servitude.  It  is  pima  facie  evidence  of 
property  in  some  one,  and  as  a  specific  remedy  is  provided  for 
removing  the  prcoumplion,  that  remedy  necessarily  excludes 
every  other,  and  must  be  strictly  pursued." — See  also,  upon 
this  point,  Susnn  v.  David  Wells,  3  Brev.  Rep.  11  ;  ex  parte, 
Ball,  2  Gralt.  Rep.  6SS;  Jackson  v.  Martin,  12  Wend.  Rep. 
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311 ;  ex  jjarte,  Davis,  18  Verm.  Rep. — as  to  trying  questions 
of  title  to  property  upon  the  writ  of  Itabeas  corjnis. 

Tlie  view  above  taken  is  decisive  of  the  case  in  this  court, 
and  renders  it  improper  for  us  to  express  any  opinion  as  to  th& 
effect  of  the  recovery  by  the  petitioners  of  their  freedom,  as 
against  Jones,  coupled  with  his  possession  of  them  for  a  length 
of  time  sufficient,  if  he  held  adversely,  to  bar  thevight  of  Field, 
the  plaintiff  in  error,  as  against  him.  These  are  facts  proper 
for  the  consideration  of  a  jury,  under  the  direction  of  the  coyi't, 
upon  an  issue  involving  the  question  of  freedom,  but  as  they 
appear  in  the  record  before  us,  they  do  not  warrant  the  judge 
in  discharging  the  petitioners,  since  we  have  shown  he  is  inca- 
pable for  want  of  jurisdiction  to  try  the  issue  to  U'liich  they 
are  applicable. 

The  court  are  unanimous  in  the  conclusion,  that  the  Judge  of 
the  County  Court  siiould  not  have  enterfcained'jurisdiction  of 
the  writ  to  try  whether  the  petitioners  are  slaves  or  are  entitled 
to  their  freedom,  but  should  have  remanded  the  slaves,  and  have 
dismissed  the  habeas  corjiits.  The  proceedings  had  before  him 
are  therefore  reversed,  and  the  proper  order  will  be  here  en- 
tered, dismissing  the  writ. 


COLEMAN  vs.   RaBERTSON'S  EXECUTORS. 

1.  A  person,  posses^sed  of  sufficient  capacity  to  attend  to  his  ordiniiry  busi- 
ness, is  capable  of  making  a  valid  will. 

2.  An  instruction  to  the  jury,  that  an  unequal  distribution-  of  property  by 
a  testator  amongst  his  next  of  kin  is  no  legal  reason  for  considering  it 
an  irrational  act,  is  the  assertion  of  a  correct  I'igal  proposition,  and  can- 
not be  regarded  as  precluding  them,  in  making  up  tlicir  verdict,  from  a 
coiisiJ,eratiun  of  the  character  of  t he  will,  in  oocnectiun  viih  the  other 
evidence. 

3.  If  a  testator  be  of  sound  mind,  and  the  will  is  not  procured  bv  fraud  or 
the  exercise  of  undue  influence,  he  may  make  such  disposition  of  his 
proper-'y  as  partiality/ pride  or  caprice  may  dictate. 

4.  The  capivciiy  requisite  to  make  a  valid  will  or  contract  is  precisely  the 
same. 

5.  A  cha'-go  to  the  jiiry,  that,  if  they  believed  "that  from  the  weakness  of 
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mind  of  the  deceased,  undue  influence  had  been  practiced  on  him,  then 
the  will  was  not  valid,"  cannot  be  considered  as  asserting  the  proposition 
that  undue  iqfluence,  unconnected  with  weakness  of  nxind,  is  no  objec- 
tion to  its  validity. 

Error  to  the  County  Court  of  St.  Clair. 

JliCE  &  Morgan,  for  the  plaintiff  in  error: 

1.  The  protection  of  those  entitled  hj  law  to  intestates'  es- 
tates, and  the  removal  from  others  of  temptations  to  frauds,  for- 
bid an  over-solicitude  to  establish  wills  opposed  to  the  dictates 
of  nature  and  the  feehngs  of  an  enlightened  community. — Sug- 
gett  V.  Kitchell,  6  Yerg.  430. 

2.  Where  issues  are  formed  on  the  contest  of  a  will,  and  there 
is  evidence  tending  to  prove  that  the  testator  was  eighty  years 
old,  that  his  mind  was  weak,  and  that  undue  influence  was  used 
in  procuring  the  will,  it  is  erroneous  for  the  court  to  cliarge  the 
jury,  "  that  a  will  is  unequal  to  one's  relations  is  no  legal  reason 
that  it  should  be  considered  an  irrational  aciy — Patterson  v. 
Patterson,  6  S.  &  R.  56 ;  3  Starkie's  Ev.  1708 ;  Roberts  v. 
Trawick,  13  Ala.  Rep.  85;  Davis  v.  Calvert,  5  Gill  &  John.  300. 

3.  In  such  a  case,  it  is  error  to  charge  "  that  if  the  deceased 
had  sufficient  strength  of  mind  to  attend  to  his  ordinary  business, 
he  might  make  a  valid  will.  That  is  not  a  legal  test  of  capacity. 
It  may  be  a  circumstance  in  favor  of  sanity  of  mind,  but  it  is 
not  conclusive  ;  it  was  not  for  the  court  to  say  what  weight  it 
carried.  Whether  he  properly  attended  to  his  ordinary  busi- 
ness, of  what  nature  it  was,  and  what  degree  of  intellect  it  re- 
quired to  attend  to  it,  were  matters  for  the  consideration  of  the 
jurj'. — Irish  v.  Smith,  8  S.  &  R.  581;  Gass  v.  Gass,  3  Humph. 
Rep.  285;  3  Starkie's  Ev.  1708-9  ;  Johnson  v.  Moore,  1  Litt. 
Rep.  371;  Mountain  v.  Bennett,  1  Cox's  Ch.  Cases,  355-6. 

4.  The  written  law  of  Alabama  (the  statute  of  1806,  Clay's 
Dig.  596,  '^1,)  furnishes  the  rule  by  which  the  capacity  of  a  tes- 
tator is  to  be  measured;  and  the  inrpiiry  on  that  point  must  al- 
ways be,  whether  at  the  time  of  executing  the  will  he  was  "  o/' 
sound  miiid;^*  that  is  the  only  standard  by  which  the  mental  ca- 
pacUy  of  a  testator  is  to  ascertained. — Davis  v.  Calvert,  5  Gill 
&  Johns.  299-300 ;  Harrison  v.  Rowan,  3  Wash.  C.  C.  Rep. 
685-6  ;  Mountain  v.  Bennett,  1  Cox's  Ch.  Cases,  355-6 ;  Marsh 
V.  Tyrrell,  4  Eng.  Eccl.  Rep.  51;  Clark  v.  Fisher,  1  Paigp's 
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Ch.  Rep.  173 ;  Dew  v.  Johnson,  2  South.  Rep.  458  ;  Marquis 
of  Winchester's  case,  6  Coke's  Rep.  23. 

5.  The  last  charge  given  and  excepted  to  could  not  fail  to 
mislead  the  jury  and  prejudice  the  contestant,  because  it  limited 
the  inquiries  of  the  jury  as  to  the  exercise  of  undue  influence 
upon  the  testator  to  the  sihgle  circumstance  of  "the  weakness  of 
mind  of  the  deceased !"  whereas  the  law  is,  that  however  strong 
or  sound  the  mind  of  a  testator  may  be,  still,  if  undue  influence 
is  exercised  in  procuring  him  to  make  a  will,  such  will  is  in- 
valid.— See  the  cases  above  cited. 

Pope,  for  defendants: 

1.  The  charges  of  the  court  below  were  clearly  correct ;  they 
are  in  the  very  language  of  the  law  books.  If  not  sufficiently 
explicit,  further  and  explanatory  charges  should  have  been  asked. 
Tompkins  v.  Tompkins,  1  Bailey's  Rep.  93 ;  Heirs  at  Law  of 
Lee  V.  Lee's  Ex'rs,  4  McCord's  Rep.  183  ;  McLeroy  v.  Mc- 
Leroy,  5  Ala.  Rep.  81;  Dornick  et  al.  v.  Reichenback,  10  S. 
&  R.  91-2;  3  U.  S.  Dig.  669-70,  <^§  11,  16,  17,  19. 

2.  All  the  charges  will  be  taken  together,  and  this  court  would 
"not  reverse  for  a  supposed  want  of  precision  or  accuracy  of 
definition,  when  the  thing  is  from  its  nature,  in  a  great  degree, 
incapable  of  being  defined." — Dornick  et  al.  v.  Reichenback, 
suiira;  see  also  A\^atson  v.  Anderson,  13  Ala.  Rep.  202. 

.3  This  court  will  not  reverse  where  the  mere  tendency  of  a 
charge  is  to  mislead  the  jury  ;  it  will  only  reverse  if  its  necessary 
result  was  to  mislead. 

DARGAN,  C.  J.— This  was  a  proceeding  in  the  Orphans' 
Court  of  St.  Clair  to  try  the  validity  of  the  will  of  John  Robert- 
son, deceased.  The  executors  propounded  his  will  for  probate, 
and  citations  were  issued  to  several  persons  as  the  next  of  kin 
of  the  deceased.  William  A.  Coleman  alone  contested  the 
will,  and  submitted  issues,  which  a  jury  were  empannelled  to 
try,  involving  the  inquiry  of  the  sanity  of  the  testator's  mind  at 
the  time  the  will  was  executed,  and  also  whether  the  will  was 
procured  by  the  exercise  of  improper  influence  over  the  testa- 
tor. On  the  trial  of  these  issues,  a  bill  of  exceptions  was  signed 
by  the  presiding  judge,  from  which  it  appears  that  the  testator 
was  about  eighty  years  old  at  the  lime  the  will  was  executed, 
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and  that  there  was  some  evidence  from  which  the  inference 
might  have  been  drawn  that  undue  influence  had  been  exerted 
over  him  in  procuring  the  will,  but  there  was  a  conflict  of  proof 
on  this  point.  By  the  will  an  unequal  distribution  of  the  pro- 
perty of  the  testator  was  made  amongst  his  children.  The 
court  charged  the  jury — 1st.  That  if  the  deceased  had  strength 
of  mind  sufficient  to  attend  to  his  ordinary  business,  he  might 
make  a  valid  will.  2d.'  That  a  will  is  unequal  to  one's  relations 
is  no  legal  reason  that  it  should  be  considered  an  irrational  act. 
8d.  That  the  law  puts  no  restrictions  upon  a  man's  right  to  dis- 
pose of  his  property  in  any  way  his  partialities,  pride  or  caprice 
may  prompt  him.  4.  That  there  can  be  no  middle  ground  be- 
tween legal  capacity  and  incapacity  to  make  eidier  a  contract  or 
a  will — that  both  must  stand  in  regard  to  this  question  precisely 
on  the  same  footing.  5.  That  if  the  jury  believed  that  from 
the  weakness  of  mind  of  the  deceased,  undue  influence  had  been 
practiced  on  him,  then  the  will  was  not  valid.  The  jury  re- 
turned a  verdict  establishing  the  will,  and  these  instructions  are 
here  assigned  as  error. 

1.  We  do  not  apprehend  that  any  one  will  doubt  that  a  per- 
son is  capable  of  making  a  valid  will  who  possesses  sufficient  ca- 
pacity to  transact  the  ordinary  business  of  life.  Indeed  if  we 
were  to  deny  to  individuals  the  capacity  to  make  wills,  who  are 
capable  of  attending  to  the  ordinary  duties  and  transactions  of 
life,  it  would  be  difficult  to  fix  the  standard  by  which  the  capa- 
city necessary  to  execute  a  valid  will  should  be  ascertained,  if  it 
would  not  even  deny  the  right  of  making  a  will  to  all  who  did 
not  possess  more  than  ordinary  capacity. 

2.  The  second  charge  given  to  the  jury  is  incontrovertibly 
true  as  a  legal  proposition.  Every  one  capable  of  disposing  of 
his  property  may  make  such  disposition  of  it  by  will  as  he  may 
see  proper,  and  to  hold  that  an  unequal  distribution  within  itself 
was  an  irrational  act,  or, an  act  evincing  die  want  of  capacity  to 
make  a  will,  would  deny  the  right  to  make  a  will  disposing  of 
the  property  of  the  testator  as  lie  may  see  fit.  We  do  not  un- 
derstand this  to  be  controverted  by  the  plaintifl!'  in  error,  but  it  is 
contended  that  this  charge  under  the  evidence  was  necessarily 
calculated  to  mislead  and  did  mislead  die  jury.  It  is  true  that 
if  a  will  is  unnatural  in  its  character — if  it  cuts  off  the  children 
of  the  testator,  or  any  of  them,  froni  a  parlicipation  in  his  estate, 
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without  any  reason,  this,  in  connection  with  other  proof,  such  as 
extreme  old  age,  mental  weakness,  or  evidence  tending  to  show 
the  exercise  of  undue  influence,  is  a  circumstance  or  fact  to  be 
weighed  by  the  jury  in  coming  to  a  conclusion  whether  the  tes- 
tator was  of  sound  and  disposing  mind,  or  whether  the  will  was 
procused  by  means  of  undue  influence. — Roberts  v.  Trawick, 
13  Ala.  68;  Davis  v.  Calvert,  5  Gill  &  Johns.  260.  If  the 
charge  had  precluded  the  jury  from  w^eighing  the  character  of 
the  will  as  matter  of  evidence  under  the  circumstances,  or  if 
they  had  been  instructed  that  the  character  of  the  will  could  not 
be  considered  under  the  evidence  in  ascertaining  whether  the  tes- 
tator was  of  sound  mind,  or  whether  the  will  was  made  under 
improper  influence,  it  would  have  been  erroneousj  But  the 
charge  as  given  was  correct  as  a  legal  proposition,  and  did  not 
deny  to  the  jury  the  consideration  of  the  character  of  the  will 
as  evidence  in  making  up  their  verdict.  It  therefore  cannot 
be  said  to  be  erroneous. 

3.  The  third  instruction  is  also  in  strict  conformity  with  the  law. 
Every  person  has  the  right  to  dispose  of  his  property  by  will  as 
he  pleases,  and  whether  his  will  be  prompted  by  partiality,  pride 
or  caprice,  is  immaterial,  provided  the  testator  is  of  sound  mind 
and  the  will  is  not  obtained  by  fraud  or  undue  influence. — 
Tompkins  v.  Tompkins,  1  Bailey,  93. 

4.  The  fourth  charge  we  understand  to  mean  this,  that  no 
greater  or  less  degree  of  capacity  is  required  to  make  a  vaUd 
will,  than  to  make  a  valid  contract.  Why  the  contestant  should 
object  to  this  charge,  we  cannot  percieve.  We  know  of  no 
decisions  that  hold  that  a  testator  may  have  suflicient  capacity  to 
enter  into  a  contract,  but  yet  deny  that  such  capacity  is  suffi- 
cient to  enable  him  to  make  a  will.  But  the  precise  point  has 
heretofore  been  decided  by  this  court,  in  the  case  of  McElroy 
V.  McElroy,  5  Ala.  SI.  In  that  case,  it  was  said  that  the  same 
degree  of  capacity  was  required  to  make  a  will  that  was  requisite 
to  enter  into  a  valid  contract;  diat  there  was  no  middle  ground 
between  capacity  to  enter  into  a  contract  and  the  capacity  re- 
quired to  make  a  will — both  must  stand,  as  to  the  question  of 
capacity,  precisely  on  the  same  footing.  ^ 

The  last  charge  excepted  to  is,  that  if  the  jury  believed  that 
from  the  weakness  of  the  mind  of  the  deceased,  undue  influence 
hid  been  practised  on  him  in  obtaining  the  will,  then  the  will 
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was  not  valid.  There  is  certainly  no  error  in  this  charge.  The 
argument  of  the  plaintiff's  counsel  supposes  that  it  affirms  the 
law  to  be,  that  undue  influence  exercised  in  obtaining  a  will 
was  no  objection  to  its  validity,  unless  this  undue  influence  was 
also  connected  with  weakness  of  mind  of  the  testator.  We  do 
not  so  understand  the  charge,  nor  do  we  think  the  jury  could 
have  possibly  put  that  construction  upon  it.  The  fair  and  rea- 
sonable interpretation  of  the  charge  is,  that  if  undue  influence 
had  been  practised  upon  a  weak  mind  in  obtaining  the  will,  then 
it  was  not  valid.  If  the  contestant  had  thought  that  the  evi- 
dence before  the  jury  required  the  instruction  that  undue  influ- 
ence exercfsed  over  the  mind  would  render  the  Will  void,  with- 
out regard  to  the  character  or  strength  of  mind  of  the  testator, 
he  might  have  requested  this  charge  to  be  given.  All  the  in- 
structions are  in  conformity  with  law,  and  the  judgment  must 
be  affirmed. 


McLURE  ET  AL3.  vs.  COLCLOUGH  et  als. 

1.  It  is  not  a  good  cause  to  strike  an  answer  from  the  file,  that  it  omits  the 
name  of  one  of  the  defendants  in  the  title  of  the  case,  nor  that  it  is  in- 
terlined in  a  material  part,  unless  it  appears  that  the  interlineation  'was 
made  after  the  answer  was  sworn  to,  or  some  other  irregularity  inter- 
vened. 

2.  AVhen  one  of  the  allegations  of  a  bill  is  that  a  sheriff's  bond  was  "never 
received  or  approved"  by  tlie  County  Court  Judge — delivery  being  es- 
sential to  a  complete  and  effectual  acceptance,  proof  of  such  delivery  is 
not  irrelevant  to  the  issue  tendered  by  the  allegation. 

3.  An  actual  delivery  of  a  deed  is  not  essential.  A  delivery  good  in  law 
may  be  made  by  mere  words,  or  by  such  words  and  actions  as  indicate 
an  intention  that  the  deed  shall  be  considered  as  executed. 

4.  Where  the  name  of  P.,  one  of  several  intended  sureties,  is  affixed  to 
a  bond  under  an  authority  which  the  other  sureties  have  at  the  time  an 
opportunity  of  examining,  and  all  is  done  that  wa^^  contemplated  to 
render  the  bond  effectual,  in  the  absence  of  fraud,  they  cannot  claim 
exemption  from  liability,  bccaflsc^he  authority  is  defective  and  insuffi^ 
cient  to  bind  P. 

5.  The  power  of  a  Judge  of  tho  County  Court  to  accept  and  approve  the 
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bond  of  a  sheriff  is  derived  from  and  defined  by  law.  The  validity  of 
his  official  act?,  therefore,  cannot  be  affected  by  his  pegligence  or  mistake 
in  the  performance  of  an  act  not  within  the  scope  of  his  official  duties. 

Error  to  the  Chancery  Court  of  Barbour.  Tried  before  the 
Hon.^^  Joseph  W.  Lesesne. 

BuFORD,  for  plaintiffs. 

Belser,  Harris  and  Campbell,  for  defendants. 

PARSONS,  J. — The  bill  was  filed  in  chancery  by  McLure, 
Cooper,  Brown,  D^nsby  and  Campbell ;  by  the  first  three  as 
alleged  securities  of  Duncan  McRea,  as  sheriiF  of  Barbour 
county;  and  by  the  last  two  as  sureties  of  McLure  in  a  writ"  of 
error  bord,  the  object  of  which  was  to  remove  the  judgment 
against  the  sureties,  which  will  be  presently  mentioned,  to  the 
Supreme  Court,  where  the  judgment  was  affirmed.  For  rea- 
sons stated  in  the  bill,  INIcRae,  the  sheriiF,  is  made  a  defendant, 
and  also  Pugh,  another  suj)posed  surety  of  his.  But  Colclough 
is  the  principal  defendant.  It  appears  by  the  bill  that  he  had 
recovered  a  judgment  in  the  Circuit  Court  of  Pike,  against  cer- 
tain persons — that  he  had  caused  a  fi.  fa.  from  his  judgment  to 
be  placed  in  the  hands  of  McRae,  as  sheriff  of  Barbour,  which 
McRae  had  failed  to  return  duly  to  the  Circuit  Court  of  Pike  : 
That  Colclough  for  this  failure  had  ruled  McRae  in  the  Cir- 
cuit Court  of  Pike  and  had  recovered,  by  motion  under  the 
statute,  a  judgment  against  McRae,.  as  sheriff,  and  against 
McLure,  Cooper,  Brown  and  Pugh  as  the  supposed  sureties  of 
McRae,  but  that  this  recovery  was  had  without  any  notice  to 
sureties,  and  that  therefore  they  could  not  and  did  not  defend. 

The  bill  and  amended  bill  allege  that  McLure,  Cooper  and 
Brown  were  not  sureties  of  McRae;  because,  as  is  alleged,  the 
supposed  official  bond  of  McRae,  though  signed  by  them,  was 
never  delivered  to  or  received  by  the  Judge  of  the  County  Court 
of  Barbour,  who  was  Alexander  McCall,  as  the  final  act  and 
deed  of  the  parties.  And  upon  this  ground  the  complainants 
seek  an  injunction  to  restrain  Colclough  from  proceeding  against 
them  under  his  judgment  at  law,  Jit  the  hearing  the  chancellor 
dismissed  the  bill,  and  the  complainants  have  brougiit  the  cause 
here  by  writ  of  error. 
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This  cause  was  here  on  a  former  occasion,  when  seveial 
questions  were  settled,  but  leaving  others  which  are  now  to  be 
decided. — See  McLure  et  al.  v.  Colclough  et  al.  5  Ala.  R.  65. 

There  are,  in  the  first  place,  three  preliminary  questions  to 
be  disposed  of.  The  complainants  moved,  in  the  court  below, 
that  Colclough's  answer  be  taken  from  the  file,  because  the  an- 
swer omitted,  in  the  title  of  the  cause,  the  name  of  the  defend- 
ant Pugh,  but  the  motion  was  overruled.  We  cannot  see  that 
there  was  any  error  in  overruling  the  motion.  Nor  can  we 
see,  in  the  next  place,  that  there  was  error  in  refusing  to  take  the 
answer  from  the  files,  because  it  had  been  interlined  in  a  mate- 
rial part,  before  It  was  filed — it  not  appearing  to  us  that  it  was 
interlined  after  it  was  sworn  to,  or  otherwise  improperly. 

The  third  arid  last  of  these  questions  relates  to  so  much  of 
the  deposition  of  Judge  McCall  as  tends  to  prove  that  the  sher- 
ifF's.bond  was  delivered,  and  which  ought  to  have  been  excluded, 
as  is  contended.  Those  depositions  Were  taken  between  the 
times  of  filing  the  original  and  the  amended  bills.  It  is  now 
conlended  by  the  counsel  of  the  complainants,  that  the  fact  of 
the  delivery  was  not  put  in  isstie  until  it  was  done  by  the 
amended  bill,  the  original  bill  not  having  alleged  that  the  bond 
was  never  delivered.  But  it  is  alleged  in  the  original  bill  that 
the  County  Court  Judge  never  received  or  approved  of  the 
bond.  Now  this  was  a  very  material  allegation,  and  it  is  to  be 
considered  whether  there  is  not  such  necessary  connection  be- 
tween the  facts  of  delivering  and  of  receiving  and  approving,  as 
that  proof  of  the  first  is  some  evidence  of  the  two  last.  If  it  is, 
the  evidence  of  the  delivery  of  the  bond  was  not  altogether  for- 
eign to  the  issue  presented  by  the  original  bill,  as  to  the  facts  of 
the  receiving  and  approval  of  the  bond.  It  is  true  that  the 
judge  might  have  received  or  obtained  possession  of  the  bond, 
without  its  having  been  delivered  to  him,  but  it  is  not  perceived 
how  he  could  have  received  and  approved  it  effectually,  unless 
it  had  been  delivered.  It  may  be  said,  we  think,  that  a  delivery 
is  part  of  an  effectual  acceptance  of  a  deed,  which  last  cannot 
be  without  receiving  and  approving.  Ordinarily,  it  includes 
them  lioth.  As  the  original  bill  presented  an  issue  as  to  the 
facts  of  receiving  and  of  approving,  by  denying  both,  the  fact  of 
delivery  would  tend  to  prove  both  of  the  facts.  It  would  show 
tlie  nature  and  object  of  receiving  the  bond,  and  these  were  evi- 
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dence  of  approval.  The  dissenting  opinion  of  Chief  Justice 
Marshall  in  the  case  of  The  Bank  of  the  U.  S.  v.  Dandridge, 
12  Wheat.  90,  contains  at  least  one  proposhion  of  law,  which 
is  evidently  correct.  He  observed — "All  admit  that  delivery- 
is  essential  to  the  validity  of  a  deed,  and  that  acceptance  is  es- 
sential to  a  complete  delivery."  True  as  this  is,  it  is  equally  so 
that  delivery  is  essential  to  a  complete  and  effectual  acceptance. 
And  for  this  reason  we  think  that  evidence  of  the  delivery  was 
not  irrelevant  to  the  issue  presented  by  the  original  bill,  and 
consequently  it  is  our  opinion  that  there  was  no  error  in  refusing 
to  exclude  or  suppress  it. 

Coming  now  to  the  merits  of  the  cause,  it  is  to  be  observed 
that  the  complainants  have,  by  their  bill  and  amended  bill,  slated 
a  proper  case  for  relief  in  equity ;  because  they  have  fairly  de- 
nied the  validity  of  the  bond,  and  it  has  been  held  here  that  a 
sheriff's  sureties,  in  such  a  case,  may  be  relieved  in  equity 
against  a  judgment  at  law  taken  by  motion  under  the  statute, 
without  notice  to  them. 

The  question  first  arising  upon  the  merits  relates  to  the  de- 
livery of  the  bond.  A  deUvery  is  issential,  and  it  is  to  be  con- 
sidered whether  the  facts  and  circumstances  of  this  case  do  not 
constitute  a  delivery  in  legal  estimation. 

The  County  Court  Judge  was  the  proper  person  to  receive 
and  approve  the  bond.  Another  officer  may  do  this  in  certain 
cases,  under  the  statute,  but  they  do  not  arise  in  the  present 
cause.  It  appears  by  the  deposition  of  Alexander  McCall,  and 
by  other  evidence,  that  he  was  Judge  of  the  County  Court  of 
Barbour  county,  during  the  time  which  is  material  in  this  in- 
vestigation. It  appears  by  the  evidence  also  that  he  was  on  the 
bench  holding  a  court,  at  the  time  McRae  and  his  sureties, 
except  Pugh,  came  into  the  court  room  to  execute  the  official 
bond.  It  is  evident  from  the  proof  that  they  came  in  for  that 
purpose,  and  that  they  there  signed  the  bond  and  that  the  seals 
had  been  previously  affixed,  or  that  they  were  then  affixed  by 
the  parties.  It  appears,  however,  by  the  depositions  of  John 
H.  White,  which  were  not  suppressed,  (who  was  not  made  a 
party  to  this  suit,  although  he  was  one  of  the  sureties,)  that  Mc- 
Rae had  informed  him  that  the  bond  would  be  in  the  penalty  of 
about  ten  thousand  dollars,  but  that  when  he  found  it  was  iij 
the  penalty  of  thirty  thousand  dollars,  he  was  disappointed  an(j 
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remarked  to  JNIcRae  that  he  ought  to  ajet  more  sureties — that 
McRae  then  mentioned  that  Pugh  was  to  be  one  of  his  sureties, 
and  spoke  of  his  wealth.     This  was  just  before  tlie  bond  "was 
signed.     The  witness  states  that  he  made  iio  further  objection^ 
but  that  he  had  understood  that  Pugh  was  weaUhy,  and  he  in- 
tended that  Pugh  should  be  1)ound  if  he  was.     He  states,  fur- 
ther, that  after  all  had  signed,  not  seeing  Pugh,  he  enquired  for 
him.     To  this  Judge  McCall  replied,  as  White  states,  that  he 
wlis  authorised  to  sign  for  him,  by  which  the  witness  understood 
that  the  judge  was  authorised  to  sign  for  Pugh,  so  as  to  bind 
him,  though  it  does  not  appear  that  the  judge  said  so.     White 
does  nor  state  that  he  told  McRae  that  he  would  not  execute 
the  bond,  unless  it  should  be  executed  by  Pugh,  but  he  states 
tlie  fact  that  he  was  disappointed   in  respect-  of  the  amount  of 
the  bond,  and  told  McRae  that  he  ought  to  get  other  sureties,  to 
which  McRae  rfeplied  hi  reference  to  Pugh,  as  already  men- 
tioned.    There  is  nothing  to  show  that  any  part  of  this  conver- 
sation was  heard  by  Judge  McCall,  or  that  White's  feelings  of 
disappointment,  or  his  intention  not  to  bind  himself  unless  Pugh- 
should  become  bound,  were  made  known  to  McCall.     It  is  to 
be  infered  that  this  conversation  took   place   in  the  court  room, 
but  it  is  more  than  probable  that  it  was  private,  or,  in  a  low 
voice,  as  the  court  was  sitting  and  it  was  not,  so  far  as  appears, 
addressed  to  the  court.     But  White  states  that  after  all  -had 
signed  the  bond,  except  Pugh,  he  enquired  for  Pugh,  when 
Judge  McCall  re])lied  that  he  was  authorised  to  sign  for  him. 
It  is  to  be  infered  from  the  evidence  that  this  was  in  presence  of 
and  beard  by  all  the  sureties;  and  it  appears  by  one  of  the  de- 
positions of  McRae,  that  he  thinks  that  Cooper  and  McLure 
also  enquired  for  Puijh.     lie  states  that  he  understood,  and 
supposes  the  rest  understood,  that  Pugh  was  to  be  bound  be- 
fore tlie  bond  would  be  approvetl,  but  he  does  not  say  that  any 
one  said  so.     It  appears  by  the  depositions  of  Judge  McCall 
that  lie  was  in  possession  of  a  written  instrument,  in  the  hand- 
writing of  Pugh,  in  the  following  words: 

"  Irwin  TON,  Dec.  29th,  1S37. 
"A.  McCall:  You  are  at  lil)eny  to  sign  my  name  to  Dun- 
can McRea's  bortd,  as  sheriff,  if  1  am  not  at  Claytoii  when  he 
gives  it.  Yours  respectfully, 

F.  W.  Pugh." 
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Judge  McCall  deposes  that  under  this  instrument,  in  the 
presence,  as  he  believes,  of  all  who  signed  the  bond,  he  signed 
Pugh's  name  to  it  for  him.  It  appears  by  the  depositions  of 
McRae,  that  when  White  enquired  for  Pugh  Judge  McCall 
held  up  a  small  piece  of  paper,  which  he  said  authorised  him  to 
sign  for  Pugh. 

If  is  left  in  doubt,  we  think,  by  the  evidence,  whether  McCall 
signed  Pugh's  name  in  presence  of  McRae  and  all  his  sureties, 
except  Pugh,  or  after  they  or  most  of  them  had  left.  Accord- 
ing to  McCall's  best  recollection,  they  were  all  present,  and  in 
this  we  think  he  is  in  some  degree  supported  by  McRae  in  one 
of  his  depositions.  But  according  to  the  deposition  of  White 
and  one  of  the  depositions,  (the  second,)  of  McRae,  it  must 
have  been  after  White  and  others  had  left.  We  can  see  noth- 
ing to  impugn  the  good  intentions  of  any  of  the  witnesses.  Each 
one  deposed,  no  doubt,  according  to  his  recollection  at  the 
times  of  deposing.  But  it  further  appears  by  the  depositions  of 
McRae,  that  after  all  had  signed,  unless  the  judge  had  not  yet 
signed  Pugh's  name,  and  on  the  same  occasion,  the  judge  told 
him  he  had  done  with  him;  that  he  might  take  the  oath  of  office 
before  a  justice  of  the  peace  and  go  to  business  as  sheriff,  and 
it  is  plainly  to  be  infered  from  the  evidence  that  he  did  so.  It 
appears  further  by  the  depositions  of  McCall,  that  he  would 
have  accepted  the  bond  without  Pugh's  name  being  in  it — and 
that,  as  it  was,  he  accepted  the  bond  as  a  good  bond  and  filed 
it  in  the  office  as  the  official  bond  of  McRae,  having  considered 
it  as  delivered  to  him  by  their  having  given  it  to  him  to  sign 
Pugh's  name  to  it,  and  that  he  did  this  without  knowing  of  any 
condition  whatever  on  which  it  was  executed,  except  the  con- 
ditions expressed  in  it.  But  without  going  more  into  the  par- 
ticulars of  the  evidence,  we  believe  that  the  following  facts  are 
established  : 

1.  That  McRae  and  his  sureties,  except  Pugh,  assembled 
together  and  went  into  the  court  room  for  the  purpose  of  exe- 
cuting his  official  bond. 

2.  That  upon  arriving  there  and  finding  the  bond  prepared, 
While  was  disappointed  in  regard  to  the  amount  of  the  bond, 
and  thereupon  told  McRae  that  he  ought  to  get  other  sureties. 

3.  That  McRae  then  mentioned  Pugh  as  a  surety,  with  whom 
White  was  satisfied,  and  that  the  sheriff  and  his  sureties,  except 
Pugh,  then  executed  the  bond. 
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4.  That  White,  and  probably  others  of  the  sureties,  called 
for  Pugh. 

5.  That  Judge  McCall  then  exhibited  his  authority  from  the 
bench,  which  all  might  have  examined. 

6.  That  all  were  then  satisfied. 

7.  That  the  sureties  severally  withdrew,  after  McCall,  under 
thit  authority,  had  signed  Pugh's  name  to  the  bond,  or  just  be- 
fore, in  expectation  of  his  doing  so. 

8.  That  he  did  thus  sign  for  Pugh  before  they  left  or  just  af- 
ter, and  on  the  same  occasion,  without  his  being  aware  of  their 
leaving. 

9w  That  this  was  all  that  Judge  McCall  or  any  of  the  parties 
required,  and  that  upon  this  execution  they  all  considered  the 
bond  as  complete,  except  what  is  hereafter  to  be  said  in  refer- 
ence to  McCall  and  Pugh. 

10.  That  McCall,  at  the  time  the  bond  was  executed  by  hira 
and  others,  was  mistaken  himself  as  to  the  validity  of  his  autho- 
rity, and  that  he  was  guilty  of  no  fraud  whatever. 

11.  That  McCall  would  have  approved  the  bond  if  Pugh's 
name  had  never  been  mentioned ;  and  that  he  was  not  awa»e, 
when  he  approved  it,  of  any  condition  on  which  any  of  the  par- 
ties executed  it,  except  the  conditions  expressed  on  its  face, 
as  emphatically  stated  in  his  deposition. 

12.  That  McRae,  with  the  consent  of  all  the  parlies,  com- 
menced and  continued  upon  the  discharge  of  his  official  duties, 
no  one  doubting  but  that  the  bond  was  executed  in  the  name  of 
Pugh,  by  McCall,  under  the  authority  which  was  exhibited  and 
which  all  might  have  examined. 

13.  That  neither  McCall  nor  any  of  the  obligors  in  the  bond 
looked  to  any  further  act  to  be  done  to  render  the  bond  effec- 
tual, except  as  hereafter  mentioned,  in  reference  to  McCall  and 
Pugh. 

According  to  this  evidence,  without  now  bringing  into  vietv 
what  is  hereafter  to  be  stated,  it  is  conceived  that  the  bond 
was  received  and  approved  by  the  County  Court  Judge.  It 
was  left  on  the  table  below  his  seat,  in  his  presence,  for  him, 
and  for  no  other  person  or  purpose.  It  was  left  for  him  upon 
no  condition  or  expectation,  or  only  in  the  expectation  that  he 
would  execute  it  in  the  name  of  Pugh,  under  the  authority 
which  had  been  exhibited.     If  left  upon  no  condition  or  expec- 
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tatidn,  which  is  probable,  then  it  was  left  as  the  bond  of  the 
parties  who  actuallj  executed  it,  and  this  was  a  delivery  iji  law. 
Skelton's  case  is  so  brief  tliat  we  may  state  it  in  its  own  words. 
It  may  be  found  in  Cro.  Eliz.  7.  The  case  was  this,  "  Lessee 
for  years  grants  his  term  by  deed-,  and  sealeth  it  in  presence  of 
divers,  and  of  the  grantee  himself;  and  the  deed  at  the  same 
time  was  read,  but  not  delivered,  nor  did  the  grantee  take  it- 
but  it  was  left  behind  them  in  the  same  place. 

'•The  opinion  of  all  the  justices  was,  that  it  was  a  good 
grant;  for  the  parties  came  for  that  purpose  and  performed  all 
that  was  requisite  for  the  perfecting  it,  except  an  actual  delivery; 
but  it  being  left  behind  them  and  not  countermanded,  it  shall 
be  said  a  delivery  is  law."  The  deed  or  bond  in  the  case  at 
bar  was  left  on  the  clerk's  table,  in  the  presence  of  the  judge, 
in  the  expectation  and  understanding  thatit  was  complete  and 
approved,  or  that  this  would  be  the  case  when  the  judge  should 
execute  it  in  Pugh's  name,  under  the  authority  which  had  been 
exhibited,  and  which,  we  beheve  from  the  evidence,  was  done 
before  they  left,  or  immediately  afterwards,  and  before  Judge 
IVJcCall  was  aware  that  they  had  left.  We  think  that  in  effect 
it  was  done  in  their  presence  and  with  their  approbation,  and 
consequently  that  it  was  a  perfect  deed  ;  it  being  evident  that 
the  judge  approved  of  it  as  such. 

Then,  although  there  was  no  delivery  by  the  hand,  there  was 
enough  to  constitute  a  good  delivery  in  law.  This  may  be  ac- 
complished by  mere  words,  or  by  such  words  and  actions  as  in- 
dicate a  clear  intention  that  the  deed  shall  be  considered  as 
executed ;  as  when  a  party  to  an  instrument  seals  it,  and  de- 
clares, in  presence  of  a  witness,  that  he  delivers  it  as  his  deed, 
but  keeps  it  in  his  own  possession,  and  there  is  nothing  to  qual- 
ify that,  or  to  show  that  the  executing  party  did  not  intend  it  to 
operate  imimediately,  except  the  keeping  of  the  deed  in  his 
hands,  it  is  a  valid  and  effectual  deed ;  and  actual  delivery  to 
the  party  who  is  to  take  by  the  deed,  or  to  any  person  for  his  use, 
is  not  essential. — Doe  on  Dem.  Garnors  v. Wright,  5  B.  &C.  671. 

We  therefore  think,  that  as  all  the  parties  intended  to  execute 
the  bond  finally  on  that  occasion-  and  that  as  Judge  McCall 
signed  for  Pugh,  under  the  authority  he  exhibited,  at  the  same 
time  and  in  the  presence  of  all  the  parties,  or  very  soon  after 
they  left,  without  his  having  observed  it,  and  as  neither  the 
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judge  nor  any  of  the  parties  required  or  expected  any  thing  fur- 
ther, the  bond  is  valid  and  effectual  according  to  the  facts  al- 
ready stated,  (Seymore  v.  Van  Slyck,  8  Wend.  414,)  unless  it 
should  appear  that  they  are  not  bound  in  consequence  of  the 
invalidity  of  the  authority  under  whie-h  McCall  signed  Pugh's 
name.     That  leads  to  further  consideration. 

It  is  very  clear  that  Pugh  was  never  bound,  because  the  au- 
thority he  gave  was  not  under  seal.  It  is  contended  by  the 
counsel  of  the  defendants,  that  as  McCall  sent  a  citation  to  Pugh 
to  come  and  acknowledge  the  bond,  and  that  as  Pugh  never 
dissented  to  the  execution  of  the  bond  in  his  name  by  McCall, 
under  the  parol  authority,  he  thus  sanctioned  it  and  became 
bound.  But  it  is  not  our  understanding  of  the  evidence  of 
Judge  McCall  that  he  had  personal  knowledge  that  the  citation 
was  served,  and  there  is  no  evidence  of  the  fact  in  the  record. 
Nor  is  it  clear  that  if  he  had  been  served  with  such  a  citation, 
and  paid  no  attention  to  it,  that  he  would  have  become  bound 
thereby. 

It  cannot  be  said  that  this  bond  is  void,  because  its  execution 
was  procured  by  fraud,  for  we  are  well  satisfied  there  was  no 
fraud  :  Nor  was  it  executed  upon  any  condition,  except,  in  the 
language  of  the  witness,  the  conditions  expressed  therein:  Nor 
was  it  executed  by  the  sureties  who  signed  upon  the  faith  and 
understanding  that  it  was  to  be  executed  by  Pugh  personally,  or 
by  any  one  else.  If  that  had  been  the  case,  the  transaction 
would  have  been  incomplete  until  all  had  signed.  These  sug- 
gestions will  distinguish  the  case  at  bar  from  various  cases  to  be 
found  in  the  books.  The  case  at  bar  was  one  in  which  all  was 
done  that  was  expected,  and  done  in  the  mode  expected.  It 
was  final.  At  the  moment  of  the  execution  of  the  bond,  the 
judge  and  all  the  parties  believed  it  to  be  valid.  He  believed 
80  because  as  yet  it  had  not  occurred  to  him  that  his  authority 
was  of  doubtful  validity,  and  the  others  cliose  to  take  it  for 
granted  that  the  authority  was  good.  Having  neglected  to  ex- 
amine it,  when  they  had  a  clear  opportunity  to  do  so,  and  hav- 
iiig  chosen  to  take  the  chances  of  its  validity,  whatever  they 
might  be,  they  must  now  be  held  to  their  position.  They  can- 
not be  permitted,  in  a  business  transaction,  to  close  their  eyes 
and  ears,  and  then  claim  advantage  of  all  they  did  not  see  and 
hear.     The  people,  for  whose  benefit  the  bond  was  taken,  had 
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no  opportunity  to  examine  the  authority  under  which  Judge 
McCall  acted  as  the  agent  of  Pugh.  Those  who  trusted  when 
they  might  by  ordinary  prudence  have  saved  themselves  ought 
to  bear  the  loss.  As  well  might  a  surety  claim  to  be  dis- 
charged, in  the  absence  of  fraud,  because  he  had  subsequently 
ascertained  that  his  co-surety  was  insolvent  or  an  infant.  As 
well  might  a  partner,  who  had  undertaken  to  bind  himself  and 
his  co-partners  by  a  bond,  claim  to  be  discharged,  because, 
contrary  to  the  opinion  of  himself  and  all  the  parties,  they  were 
not  bound. 

It  was  the  official  duly  of  Judge  McCall  to  take  the  bond  for 
the  benefit  of  the  public.  If,  therefore,  he  was  not  a  proper' 
person  to  be  agent  for  one  of  the  sureties,  they  are  all  charge- 
able with  knowledije  of  the  fact.  But  in  that  matter  he  did  not 
assume  to  act  as  Judge  of  the  County  Court,  but  as  agent  of 
Pugh,  under  an  authoiity,  such  as  it  was,  which  he  exhibited. 
If  he  may  assume  such  a  character,  certainly  it  is  distinct  from 
his  official  character.  In  the  one  case  he  receives  his  power 
from  an  individual,  in'the  other  from  the  law.  His  powers  un- 
der the  law  are  precisely  defined  and  well  known.  That  of 
signing  for  a  co-surety  is  not  among  them,  and  this  the  parties 
must  all  have  known.  In  that  matter  they  knew  he  was  acting 
out  of  the  range  of  his  official  duties,  and  merely  as  the  agent 
of  Pugh.  Hence  his  acts  as  agent  must  have  the  efiect  of  sim- 
ilar acts  by  any  other  agent,  and  nothing  more.  It  is  a  mistake 
to  suppose  that  he,  as  a  private  agent,  can  by  negligence  or 
misunderstanding  in  the  line  of  his  duties  as  such,  affect  the 
validity  of  his  official  acts.  Then,  in  respect  to  the  other  sure- 
ties, the  ineffectual  attempt  to  bind  Pugh  is  the  same  in  effect, 
as  if  another  person  instead  of  tlie  judge  had  been  the  agent. 
In  that  case  the  sureties,  in  the  absence  of  fraud,  who  execute 
the  bond  in  person,  cannot  be  discharged,  because  another  was 
not  legally  bound,  in  consequence  of  a  defective  authority,  it 
being  exhibited  at  tl)e  time. 

We  come  now  to  a  particular  consideration  of  the  evidence 
relating  to  the  approval  of  the  bond,  and  we  admit  that  it  is  not 
free  from  difficulty. 

Judge  McCall,  in  his  first  deposition,  states  that  it  was  his 
intention  before  writing  his  approval  on  the  bond  to  let  Pugh 
acknowledge  it  in  person  ;  that  although  he  would  have  accepted 
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and  approved  the  bond  without  Pugh's  name,  yet  as  his  name 
was  on  it,  he  tliought  he  ought  not  to  endorse  his  approval  un- 
til he  was  fully  satisfied  that  Pugh  was  bound ;  and  that  when 
he  was  about  to  approve  the  bond,  or  while  he  was  writing 
Pugh's  name,  he  recollected  an  objection  of  Judge  Crenshaw 
to  a  similar  bond,  and  concluded  that  before  he  could  be  satis- 
fied it  would  be  necessary  to  see  Pugh.  In  his  second  deposi- 
tion, he  states  that  he  "accepted  the  bond  as  a  good  bond  and 
filed  it  ia  thPoffice;"  but  he  adds,  that  he  concluded  on  reflec- 
tion not  to  write  the  word  accepted  on  the  bond  until  he  could 
see  Pugh  and  get  him  to  acknowledge  the  signature.  He  states 
further,  that  he  notified  Pugh  by  citation  to  appear  before  him 
for  the  purpose  of  obtaining  his  acknowledgment,  but  that  Pugh 
did  not  appear.  He  also  made  an  unsuccessful  personal  effort, 
with  the  same  view.  It  was  his  habit,  he  says,  to  write  the  word 
approved  or  accepted  on  official  bonds  with  which  he  was  satis- 
fied; but  recollecting  that  Judge  Crenshaw  had  objected  to  a 
bond  under  similar  circumstances,  he  says  that  immediately  af- 
ter signing  Pugli's  name,  and  before  leaving  the  office,  he  con- 
cluded not  to  write  the  word  approved  on  it  until  he  could  see 
Pugh.  These  depositions,  when  read  separately,  convey  dif- 
ferent impressions.  The  first  deposition  seems  to  negative  the 
idea  of  approval ;  the  second  does  not  establish  it  conclusively, 
but  strongly  tends  that  way.  And  yet,  when  considered  to- 
gether, as  explanatory  of  each  other,  the  inconsistency  is  rather 
apparent  than  real,  and  the  result  seems  to  be,  that  the  bond 
was  in  fact  approved:  For  it  must  be  observed,  that  the  first 
deposition  does  not  fix  the  precise  point  of  time  at  which  the 
judge  concluded  that  the  acknowledgment  of  Pugh  was  neces- 
sary. It  stales,  in  the  alternative,  that  "when  he  was  about  to 
approve  the  bond,  or  while  he  was  writing  Pugh's  name,  he  re- 
collecte<l  the  objection  of  Judge  Crenshaw,"  and  tliat  thcfi  he 
concluded  he  would  get  the  acknowledgment  before  approval. 
If  we  adopt  lite  first  alternative — the  time  when  he  was  about  to 
appwve  the  bond — as  the  point  of  time  at  which  he  concludied 
td  oi;tain  the  acknowledgment,  the  two  depositions  may  be  re- 
conciled with  each  other,  and  the  question  of  approval  will  then 
turn  upon  the  construction  to  be  given  to  the  last  tleposition. — 
Confining  ourselves,  tlien,  to  the  second  deposition,  we  think 
that  when  regarded  as  a  whole  it  must  be  considered  as  showing 
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that  there  was  a  point  of  time,  however  short,  when  the  bond 
was  accepted  and  deemed  satisfactory  to  the  judge.  We  admit 
that  we  do  not  arrive  at  this  conclusion  without  some  difficuky; 
for,  from  his  statement  that  it  was  his  habit  to  write  the  word 
accepted  on  bonds  with  which  he  was  satisfied,  connected  with 
his  omission  to  write  his  approval  on  this  bond,  the  inference 
would  seem  to  arise  that  he  had  not  approved  it.  But  we  are 
led  to  believe  that  a  fair  construction  of  ^he  whole  deposition 
will  repel  this  inference.  He  states  expressly,  thaH/^e  accepted 
the  hond  as  a  good  bond  and  filed  it  in  the  o^ce;  and  he  adds, 
*'but  on  reflection,  I  thought  I  would  not  write  accepted  on  it 
until  I  could  see  Pufjh  and  sret  him  to  acknowledo;e  his  signature." 
From  this  statement,  it  is  quite  obvious  that  his  reflection  was 
subsequent  in  point  of  time  to  the  filing  of  the  bond ;  and  if  he 
accepted  it  and  filed  it,  it  was  not  necessary  to  its  validity,  as  this 
court  decided  when  the  case  was  here  before,  that  the  accept- 
ance should  be  manifested  by  any  matter  of  record  or  by  writing. 
— 5  Ala,  72.  In  another  part  of  the  same  deposition,  he  states 
that  he  would  have  written  approved  on  the  bond,  "but it  struck 
him  the  same  day  it  was  signed,  immediately  after  signing  Pugh's 
name  and  before  he  left  the  office,"  that  Judge  Crenshaw  had 
objected  to  a  similar  bond,  and  "for  that  reason  he  would  not 
approve  it  until  he  could  see  Pugh,  or  write  the  word  approved 
on  it."  The  word  immediately  is  of  relative  signification,  and 
is  never  employed  to  designate  an  exact  portion  of  time.  It  is 
used  with  more  or  less  latitude  by  universal  consent,  according 
to  the  subject  to  which  it  is  applied;  and,  as  here  used,  it  may 
well  consist  with  the  fact  that  the  bond  had  been  filed  before  his 
doubts  originated.  It  is  true,  he  says  that  on  account  of  his 
doubt  he  would  not  approve  the  bond  until  he  could  see  Pugh, 
and  if  this  stood  by  itself,  it  would  be  conclusive  that  he  never 
did  approve  it.  But  if  we  take  the  entire  statement — "that  he 
would  not  approve  it  until  he  could  see  Pugh,  or  write  the  word 
approved  on  it" — we  think  that  the  latter  words  were  added  for 
the  sake  of  expressing  his  meaning  more  clearly;  and  this  was, 
most  probably,  that  he  concluded  to  postpone  the  written  evi- 
dence of  his  approval  until  he  could  see  Pugh.  If  this  were 
his  meaning,  and  he  had  previously  accepted  the  bond,  we  have 
seen  already  that  no  written  evidence  of  approval  was  necessary. 
But  there  are  still  further  statements  in  the  deposition,  requiring 
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less  minuteness  of  criticism,  and  tending  very  strongly  to  show 
that  there  was  a  period  or  point  of  time  at  which  the  bond  was 
fully  approved.  He  stales,  that  *'  he  filed  the  said  bond  in  the 
office  of  the  clerk  of  the  County  Court  of  Barbour  county,  as 
the  official  bond  of  stiid  McRae ;"  and  again  he  says,  that  "he 
filed  the  said  bond  in  the  County  Clerk's  office,  and  considered 
it  the  official  bond  of  said  McRae,  but,  on  reflection,  had  doubts 
of  its  validity  without  acknowledgment."  It  is  difficult  from 
this  language  to  resist  the  conclusion  that  he  had  in  fact  accepted 
the  bond,  and  that  his  doubts  were  subsequent  to  his  acceptance. 
Reflection^  according  to  common  usage,  refers  to  past  time,  and 
although  it  may  be  properly  used  with  reference  to  present  time, 
we  think  we  would  not  be  justified  in  considering  it  so  used  in 
the  present  instance.  The  fair  and  natural  import  of  other  ex- 
pressions used  in  the  same  deposition  controls  its  meaning,  and 
indicates  the  intention  and  understanding  of  the  witness. 

We  think  that  the  conclusion  at  which  we  have  arrived  as  to 
the  approval  of  the  bond  is  strengthened  by  other  evidence  in 
the  case.  It  is  distinctly  stated  by  Judge  McCall,  that  he  con- 
sidered the  other  securities  sufficient,  and  that  he  would  have 
accepted  and  approved  the  bond  without  Pugh's  name.  From 
this  it  may  be  fairly  inferred  that  his  anxiety  to  get  Pugh's  ac- 
knowledgment was,  not  to  make  the  bond  a  valid  bond,  but  to 
bind  one  of  the  securities  more  firmly.  It  was,  moreover,  his 
duty  by  law,  if  he  considered  the  bond  insufficient,  to  require 
a  good  and  sufficient  one  to  be  executed.  His  not  requiring 
another  bond  would  argue  very  strongly  that  he  was  satisfied 
with  the  one  which  he  had  filed.  But  he  expressly  states,  that 
he  did  not  require  a  new  one,  because  he  considered  the  one  in 
question  to  be  good.  The  deposition  of  the  sheriff,  McRae,  also 
goes  a  great  way  to  show  that  the  bond  was  approved.  He  says, 
"after  the  bond  was  signed,  I  asked  the  judge  if  he  was  through 
with  me,  and  said  something  about  my  official  oath,  when  he 
said  I  could  take  it  before  a  magistrate — he  was  through  with 
me — that  after  I  filed  my  affidavit  I  could  enter  upon  the  duties 
of  .the  office  of  sheriff.  He  signified  that  he  was  rather  dissatis- 
fied with  Pugh  at  his  absence,  and  that  he  wanted  him  to  come 
and  acknowledge  his  liability  on  the  bond."  We  can  give  no 
other  construction  to  this  statement  of  the  sherifT,  than  that  the 
bond  was  actually  approved,  and  that  the  remark  of  the  judge  as 
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to  Pugh's  absence  was  intended  only  to  convey  the  idea  that  he, 
as  one  of  the  securities,  ought  to  be  more  firmly  bound. 

The  amended  bill  is  not  sustained  by  the  evidence.  We  have 
not  found  it  necessary  to  consider  the  questions  of  competency 
of  witnesses,  or  whether  or  not  some  of  the  depositions  were 
correctly  suppressed,  because,  if  it  were  clear  that  all  the  wit- 
nesses were  competent,  and  all  the  depositions  admissible,  still 
our  opinion  would  be  the  same. 

Let  the  decree  be  affirmed. 


WILLL\MS  vs.  HART. 

1.  A  writ  of  error  bond  without  security  does  not  operate  as  a  supersedeas 
of  the  judgment,  and  in  taking  such  bond  the  clerk  commits  no-  such 
breach  of  duty  as  will  support  an  action  against  him. 

2.  A  defendant,  for  the  purpose  of  superseding  the  judgment  against  him, 
tendered  to  the  clerk  sufficient  security.  The  clerk  allowed  the  bond  to 
be  signed  in  blank,  with  the  understanding  that  be  might  afterwards  fill 
it  up,  but  before  it  was  filled  up,  the  sureties  revoked  the  authority. — 
The  clerk,  however,  under  the  advice  of  counsel,  proceeded  to  fill  up  the 
bond  and  certified  it  as  a  valid  bond  to  the  Supreme  Court,  where  the 
judgment  was  affirmed  against  the  defendant  and  his  sureties,  with  ten 
per  cent,  damages.  The  sureties  thereupon  filed  a  bill  against  the  plain- 
tiff and  clerk  to  relieve  themselves  from  the  judgment,  and  obtained  a 
decree  for  a  perpetual  injunction :  Held — That  the  clerk  is  liable  to  the 
plaintiff  for  the  amount  of  the  original  judgment,  with  interest,  and  for 
such  necessary  costs  as  the  plaintiff  in  good  faith  expended  in  defending 
against  the  chancery  suit. 

3.  "Whether  the  clerk  is  liable  for  the  ten  per  cent,  damages  to  which  the 
plaintiff  would  have  been  entitled  on  the  affirmance  of  the  judgment  in 
the  Supreme  Court  had  the  bond  been  valid — Quere? 

Error  to  the  Circuit  Court  of  Sumter.  Tried  before  the 
Hon.  Geo.  Goldthvvaite. 

This  was  an  action  on  the  case  by  the  defendant  against 
the  plaintiff  in  error,  clerk  of  the  County  Court  of  Sumter. — 
The  facts,  together  with  the  question  arising  on  demurrer  to  the 
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declaration,  appear,  in  tlie  opinion  of  the  court.  The  court 
charged  the  jury  that  the  clerk  in  entering  upon  the  duly  of  tak- 
ino-  the  writ  of  error  bond  came  under  an  obligation  to  the  plain- 
tiff to  take  it  properly,  and  having  failed  to  perfect  it  whilst  he 
had  authority  to  do  so,  and  having  improperly  filled  it  up  after 
that  authority  was  revoked  and  certified  it  to  the  Supreme  Court 
as  a  valid  bond,  became  liable  to  the  plaintiff  for  the  amount  of 
the  judgment  and  interest,  provided  Gibbs  and  Labuzan  (the 
securities)  were  good  for  that  amount,  as  well  as  for  all  costs 
reasonably  incurred  and  paid  in  the  chancery  suit  instituted  by 
Gibbs  and  Labuzan  to  relieve  themselves  from  the  judgment 
against  them  ;  and  that  the  fact  that  the  defendant  acted  in  good 
faith  and  under  an  honest  mistake  as  to  his  power  and  duty 
could  not  change  the  result.  To  this  charge  the  defendant  ex- 
cepted, and  assigns  it  and  the  ruling  of  the  court  in  respect  to 
his  demurrer  as  error. 

J.  L.  Smith,  for  the  plaintiff  in  error: 

The  question  is,  whether  the  plaintiff,  in  error  made  such  an 
attempt  to  take  a  bond  as  would -render  him  liable  7q  defendant 
in  error  for  a  riiisfeasance  in  not  doing  it  correctly,  and  if  so,  in 
what  amount  of  damages? 

1.  He  did  not  make  such  an  attempt ;  he  did  not  take  a  void- 
able bond,  but  he  took  none  at  all. — Frost  &  Dickerson  v.  Gibbs 
&  Labuzan,  4  Ala.  R.  730  ;  the  decree  in  chancery  in  this  case. 

2.  The  signatures  in  blank  could  not  have  rendered  the  plain- 
tiff in  error  liable  for  refusing  to  fill  up  the  bond,  if  he  had  dis- 
covered die  securities  offered  were  not  good;  nor  could  they 
have  operated  as  a  supersedeas,  nor  deceived  nor  excused  the 
sheriff  for  his  return  of  supersedeas,  on  an  action  against  him 
for  a  false  return. — Governor,  use  Hall  v.  Wiley  et  al.  14  Ala.  R. 
181 ;  Nicholass  v.  Thomas,  4  Mass.  232 ;  Pearce  v.  Atwood, 
13  lb.  324;  Sanford  v.  Nichols,  ib.  .286;  Hoit  v.  Hooks,  14  ib. 
210;  2  McMullen,  335. 

3.  The  certificate  to  the  Supreme  Court  did  not  operate  to 
the  injury  of  defendant  in  error,  nor  did  the  subsequent  filling 
up  of  the  bond.  The  sheriff  had  already  returned  the  execu- 
tion superseded. 

4.  The  insolvency  of  Lunsford  should  have  been  considered 
in  mitigation  of  damages. — Sedgw.  on  Meas.  of  Dam.  530  ;  1 
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Hawks,  426;  2  Greenl.  46  ;  10  Mass.  479  ;  13  ib.  187;  11  ib. 
1S8;  13  ib.  416  ;  7  Yerg.  277;  S  ib.  470  ;  14  Verm.  40;  2  Sup. 
U.  S.  Dig.  §§  65,  71. 

Metcalfe,  for  the  defendant: 

1.  It  was  the  duty  of  WilUaras,  as  clerk,  to  take  and  approve 
a  sufficient  bond.— Clay's  Big.  297,  §  6. 

2.  If  it  was  not  his  duty  and  he  undertook  to  do  it,  he  is  res- 
ponsible for  the  consequences  of  not  doing  it  properly. — Sedg. 
on  Dam.  543. 

3.  His  acknowledgment  that  a  satisfactory  bond  had  been 
given  renders  him  liable  for  not  sending  such  satisfactory  bond 
to  the  Supreme  Court. 

4.  Admitting  Lunsford  to  have  been  insolvent  when  he  ap- 
plied for  the  writ  of  error,  if  he  offered  good  securities  Williams 
was  bound  to  take  it  in  a  binding  manner,  and  is  liable  for  ne- 
glecting to  do  so. 

5.  The  plaintiff  or  defendant  in  error  is  entitled  to  recover 
all  he  could  have  obtained  by  an  affirmed  judgment  on  a  valid 
bond ;  for  if  Williams  is  responsible  at  all,  he  must  be  respon- 
sible to  the  same  extent  that  the  sureties  would  have  been  if  he 
had  taken  a  bond  so  as  to  be  obligatory. — Sedg.  on  Dam.  349, 
352 ;  Simmons  v.  Bradford,  15  Mass.  82  ;  Seeley  v.  Brown,  14 
Pick.  177;  Hall  v.  Brooks,  8  Verm.  485;  Hoppel  v.  King,  7 
Terra.  370 ;  2  Wash.  C.  C.  Rep.  132;  1  Cowp.  71. 

6.  He  is  also  responsible  for  the  costs  and  expense  the  plain- 
tiffs were  put  to  in  defending  the  chancery  suit  which  was  brought 
about  by  his  misconduct.— Tindell  v.  Bell,  11  M.  &  W.  228. 

CHILTON,  J. — The  declaration  in  the  record  before  us 
contains  nine  counts,  to  each  of  which  a  demurrer  was  inter- 
posed. The  Circuit  Judge  sustained  the  demurrer  to  the 
seventh,  but  overruled  it  as  to  the  other  eight  counts. 

We  are  clear  in  the  opinion  the  fourth  count  cannot  be  sus- 
tained. That  avers  a  judgment  by  the  plaintiff  against  Luns- 
ford, and  that  while  it  was  in  full  force,  he  apphed  to  Williams, 
the  plaintiff  in  error,  and  who  was  clerk  of  the  County  Court 
where  said  judgment  was  rendered,  to  supersede  it:  That  said 
Williams  issued  a  writ  of  error  from  the  Supreme  Court  of  Ala- 
bama on  a  bond  having  no  security  whatever,  being  the  individ- 
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ual  bond  of  Luiisford  alone:  Tliat  before  the  said  plaintift' af- 
firmed the  judgment  in  the  Supreme  Court,  which  was  at  the 
term  next  succeeding  the  execution  of  said  bond,  said  Lunsford 
failed,  and  became  and  was  insolvent  at  that  time  :  That  one 
Whiting  and  Jones*  who  were  sureties  upon  a  forthcoming  bond 
given  in  said  cause  before  said  writ  of  error  was  sued  out,  and 
before  the  judgment  in  said  cause  was  superseded,  were  good 
and  responsible  for  said  judgment,  interest  and  cost  i  That  by 
reason  of  the  said  clerk's  failure  to  take  security  from  said  Luns- 
ford, the  plaintiff  lost  all  the  judgment  and  the  benefit  of  said 
forthcoming  bond. 

The  issuance  of  the  writ  of  error  was  a  matter  of  right  which 
the  party  could  demand  any  time  within  the  period  prescribed 
by  the  statute  as  a  bar — so  that  the  clerk  was  justified  in  issuing 
the  writ;  but  the  count  avers  that  Lunsford  applied  io  suyersedc 
the  judgment,  and  the  clerk  took  his  individual  bond,  without 
security.  What  effegt  did  this  bond  have  upon  the  rights  of 
the  plaintiff.''  The  statute  declares  when  a  writ  of  error  shall 
be  filed  in  the  court,  and  bond  and  »ecurity  be  given  according 
to  law,  it  shall  operate  as  a  supersedeas. — Clay's  Dig.  307,  §8; 
ib.  297,  '^  4.  In  Cibbs  &  Labuzan  v.  Frost  &  Dickerson,  4 
Ala.  Rep.  729-30,  this  court  said,  "the  supersedeas  is  not  tlie 
act  of  the  clerk,  but  the  legal  consequence  of  the  bond."  If 
then  the  bond  does  not  conform  to  the  statute,  (and  certainly 
both  the  letter  and  spirit  of  the  statute  agree  in  requiring  secu- 
rity to  the  bond,)  it  does  not  have  the  effect  of  superseding  the 
execution.  It  follows  that  the  bond  in  the  case  before  us,  re- 
gardless of  what  the  clerk  might  have  said  to  the  sheriff,  could 
not  have  had  the  legal  effect  of  superseding  the  judgment,  and 
if  the  plaintiff  submitted  to  treat  it  as  a  supersedeas,  it  was  his 
own  folly,  for  which  the  clerk  is  not  responsible.  It  is  not 
avered  in  this  count  that  Lunsford  tendered  security,  by  the  re- 
jection of  which  the  plaintiff  was  injured,  neither  is  it  avered 
except  inferentially  that  the  judgment  was  superseded  ;  but  had 
such  fact  been  avered,  it  would  have  amoimted  to  the  averment 
of  a  legal  conclusion  in  direct  opposition  to  the  conclusion  which 
the  law  deduces  from  the  facts  stated.  The  same  may  be  said 
as  it  respects  the  loss  of  the  security  furnished  by  the  forthcom- 
ing bond.  The  individual  bond  of  Lunsford  not  having  the  ef- 
fect of  suspending  the  execution  or  superseding  the  judgment, 
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the  forthcoming  bond  remained  as  efFectual  for  all  purposes  as 
though  the  bond  had  not  been  executed.  The  plaintiff  then,  as 
the  legal  result  of  the  facts  stated  in  the  fourth  count,  shows  no 
injury  for  which  the  clerk  can  be  held  responsible.  If  the  clerk 
takes  insufficient  security,  the  statute  makes  him  liable. — Clay's 
Dig.  306,  §  7.  In  such  case  the  bond  operates  as  a  superse- 
deas; but  where  no  security  is  given,  the  bond  amounts  to  no- 
thing. We  conclude,  therefore,  that  this  count  contains  no 
cause  of  action  against  the  clerk,  as  it  shows  no  breach  of  his 
duty  in  refusing  to  take  a  good  bond,  for  it  does  not  appear  that 
any  surety  was  offered, — or  in  his  superseding  the  execution  by 
an  insufficient  bond,  or  giving  a  false  certificate  that  bond  and 
security  had  been  given,  in  consequence  of  which  the  plaintiff 
was  put  to  cost  and  expense  in  defending  law  suits,  &c. 

Without  entering  upon  a  critical  examination  of  the  other 
counts,  which  would  unnecessarily  lengthen  out  this  opinion,  it 
is  sufficient  to  say  that  we  regard  them  substantially  good,  and 
that  the  demurrers  to  them  were  properly  overruled. 

2.  It  appears  by  a  bill  of  exceptions  that  Lunsford  actually 
offered  good  security  upon  a  writ  of  error  bond — Gibbs  and 
Labuzan ;  that  they  signed  a  blank  bond  and  left  it  with  Wil- 
liams, the  clerk,  that  he  might  fill  it  up,  but  before  he  exercised 
his  authority  the  securities  rev^oked  it ;  that  notwithstanding  this 
revocation,  the  clerk  proceeded  to^U  up  the  bond,  and  certified 
it  to  the  Supreme  Court,  where  an  affirmance  with  ten  per  cent, 
damages  was  had  upon  it;  that  said  securities  filed  a  bill  and 
perpetually  enjoined  said  judgment  as  against  them,  said  Wil- 
liams being  a  party  to  said  chancery  proceedings.  It  further 
appears  that  the  plaintiff  below  had  expended  in  costs  the  sum 
of  forty-two  75-100  dollars  in  defending  against  the  chancery 
suit.  Construed  with  reference  to  the  state  of  facts  detailed  in 
the  bill  of  exceptions,  we  think  that  it  is  quite  clear  the  charge 
of  the  judge  to  the  jury  was  free  from  error.  It  was  the  duty 
of  the  clerk  to  have  taken  a  good  bond  when  the  party  who 
sought  to  supersede  the  judgment  tendered  responsible  security, 
and  if  the  clerk  permitted  them  to  sign  in  blank,  and  afterwards 
filled  it  up  without  authority,  giving  to  the  plaintiff  in  the  judg- 
ment a  certificate  that  a  good  bond  had  been  executed,  upon 
which  she  obtained  an  affirmance,  in  consequence  of  which  she 
expended  the  cost  necessary  to  the  defence  of  the  chancery 
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suit,  we  have  no  hesitation  in  ruling  that  the  clerk  is  liable  at 
least  to  the  extent  assumed  in  the  charge  of  the  Circuit  Judge — 
for  the  debt,  interest  upon  it,  and  the  cost  necessarily  expended 
in  the  chancery  suit.  It  is  made  the  duty  of  the  clerk  to  receive 
and  approve  a  good  bond  when  the  sureties  are  tendered  him. 
This  duty  the  clerk  in  the  case  before  us  entered  upon,  but  he 
did  not  comply  with  the  law.  Instead  of  filling  up  a  bond  in 
proper  form,  and  having  it  complete  when  the  parties  should 
sign  it,  he  received  their  blank  signatures  that  lie  might  after- 
wards fill  it  up.  This  he  doubtless  did  in  good  faith,  under  a 
firm  belief  that  the  parties  would  not  revoke  the  authority  con- 
fered  upon  him,  and,  as  his  subsequent  conduct  proved,  that 
the  law  would  not  permit  them  to  revoke  it,  should  they  be  dis- 
posed to  do  so.  In  boUi,  however,  he  was  mistaken.  They 
did  revoke  his  power  before  he  had  executed  it,  and  this  court 
decided  they  had  die  legal  right  to  do  so. — 4  Ala.  730.  Here 
then  was  a  breach  of  duty,  occasioned  it  is  true  by  misplaced 
confidence  or  a  mistake  of  the  law,  but  the  result  to  the  plaintiff 
is  not  the  less  injurious  for  that  reason.  The  statute,  which,  so 
far  as  applicable  to  diis  case,  but  affirms  the  common  law,  de- 
clares that  wiiere  any  clerk  of  any  court  shall  refuse  or  neglect 
to  perform  any  of  the  duties  required  by  law  to  be  performed 
by  such  clerk,  he  shall  be  liable  to  an  action  on  the  case  for 
damages  to  the  party  aggrieved. — Clay's  Dig.  145,  §  13.  We 
conclude,  therefore,  the  clerk  was  properly  held  liable. — See 
Sedg.  on  Dam.  528.  The  same  author  (p.  544)  says  "  that  it 
is  a  general  principle  that  in  an  action  against  a  sherifl:'  for  taking 
insufficient  sureties,  no  more  can  be  recovered  against  him  than 
the  party  could  have  recovered  against  sufficient  securities." — 
There  is  no  reason  why  the  same  rule  should  not  ordinarily 
ap])ly  to  clerks  who  are  charged  widi  the  duty  of  taking  bonds. 
But  in  the  case  before  us,  the  clerk,  after  consulting  counsel, 
hisisted  upon  his  right  to  fill  up  the  bond,  and  did  so  after  his 
power  was  revoked.  He  was  a  party  to  the  proceedings  which 
were  instituted  to  test  the  legality  of  his  act,  and  if  in  that  trial 
the  plaintiff  below  incurred  expense  necessary  to  making  a  de- 
fence— such  expense  as  a  prudent  man  might  well  have  incurred 
in  his  own  case  in  resisting  the  application  for  a  perpetual  in- 
junction— we  do  not  think  such  damage  too  remote  to  be  recov- 
ered in  this  action.     It  is  true,  as  assumed  by  Lord  Dcnman, 
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C.  X,  in  Short  V.  Kallovvay,  (11  Adol.  &  E.  28,)  "that  no  per- 
son has  a  ri^ht  to  inflame  his  own  account  against  another  by 
incurrini;  additional  expense  in  the  unrighteous  resistance  of  an 
action  which  he  cannot  defend;"  but  here  the  facts  show  that 
the  defendant  was  advised  by  the  best  counsel  he  could  procure 
that  he  had  full  power  to  fill  up  the  bond,  and  it  was  due  to  him 
who  also  defended  the  chancery  suit,  that  the  plaintiff  in  this 
action  should  have  used  all  reasonable  exertion  to  sustain  the 
exercise  of  the  clerk's  supposed  authority,  and  thereby  to  save 
him  harmless.  We  think  this  was  one  of  the  cases  where  good 
faith  requiied  that  the  plaintiff  in  the  judgment  should  submit 
the  validity  of  therbond  to  the  test  of  judicial  investigation.  Be- 
sides, the  clerk,  having  been  made  a  parly  to  the  chancery  pro- 
ceedings, could  at  once  have  paid  up  the  money,  had  he  sup- 
posed the  defence  unavailing,  and  thus  have  put  an  end  to  the 
cost;  but  he  did  not  do  this,  and  should  not  therefore  complain 
that  the  plaintiff  expended  cost  in  endeavoring  to  sustain  what 
he  (the  clerk)  and  his  counsel  supposed  to  be  a  correct  propo- 
sition of  law,  Jviz.  that  notwithstanding  the  revocation  of  his  au- 
thority, he  had  full  power  to  fill  up  the  blank  bond  which  Luns- 
ford  and  his  sureties  had  deposited  with  him.  We  think,  there- 
fore, the  costs  thus  necessarily  expended  are  properly  recover- 
able in  this  action. 

Whether  the  clerk  is  liable  for  the  ten  per  cent,  damages  to 
which  the  plaintiff  would  have  been  entitled  on  an  affirmance 
had  there  been  a  valid  bond,  is  a  question  not  presented,  and 
one  upon  which  it  would  be  improper  for  us  to  express  an  opin- 
ion in  the  present  posture  of  the  record.  As  to  the  measure  of 
damages,  see  Hughes  v.  Queniin,  8  C.  &  P.  703;  S.  C  Eng. 
C.  L.  Rep.  591 ;  Clare  v.  Maynard,  7  C.  &  P.  741 ;  S.  C.  32 
Eng.  C.  L.  Rep.  713  ;  Tindall  et  al.  v.  Bell  et  al.,  11  M.  &  W. 
228 ;  Fan  is  v.  Lewis,  2  B.  Mon.  375. 

For  the  error  in  overruling  the  demurrer  to  the  fourth  count, 
the  judgment  must  be  reversed  and  the  cause  remanded. 
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1.  If  an  executor  or  administrator  lends  the  money  or  clioses  in  action  of 
the  estate,  without  authority  to  do  so,  it  is  a  conversion  for  which  he  be- 
comes personally  liable,  and  he  may  in  such  case  sue  on  the  contract  in 
his  own  name,  notwitlistanding  he  has  reigned  or  been  removed  from 
the  administration,  unless  it  be  shown  thathe  has  iu  some  way  been  dis- 
charged from  the  liability  thus  incurred. 

2.  If  a  plea  professes  to  answer  the  whole  or  all  the  counts  of  the  declara- 
tion and  answers  only  a  part,  it  is  bad  on  demurrer. 

3.  To  make  the  declarations  of  a  party  evidence  in  his  favor,  as  a  part  of 
the  res  geslte,  they  must  be  connected  with  the  material  fact  or  inquiry 
involved  in  the  issue. 

Error  lo  the  Circuit  Court  of  Talladega.  Tried  before  the 
Hon.  Thomas  A.  Walker. 

This  was  an  action  of  as.sunipsit  brought  by  Walker  Rey- 
nolds against  James  A.  Hogan  &'Co.  The  declaration  con- 
tains five  coimts,  the  first  is  indchitatiis  assumpsit  for  money  had 
and  received,  for  money  lent,  &c.  The  second,  third,  fourth 
and  fifth  counts  are  special  and  are  founded  on  a  written  instru- 
ment, dated  March  12th,  183S,  and  in  the  following  language : 
"  Received  of  Walker  Reynolds,  as  one  of  the  executors  of 
William  Wilson,  deceased,  two  notes  of  hand  on  William  Gra- 
ham and  John  McXeel,  amounting  to  seventeen  hundred  and 
fifty  dollars,  due  the  first  day  of  January  183S,  which  we  are  to 
collect,  or  return  the  same  to  said  Reynolds,  with  interest  from 
the  time  they  were  due."  Judgment  by  default  was  rendered 
against  Hogan.  Hardy  and  Tomkies,  two  of  the  firm  of  James 
A.  Hogan  &  Co.,  interposed  sixteen  pleas:  the  first  is  non-as- 
sumpsit, and  the  second,  third  and  fourth  pleas  deny  that  the 
instrument  was  executed  by  them  or  by  their  authority.  To 
all  the  other  pleas  the  plaintiff  demurred,  and  his  denunrer  was 
sustained.  The  cause  was  submitted  to  the  jury  on  issues 
joined  on  the  first,  second,  third  and  fourth  pleas,  and  a  verdict 
was  rendered  for  the  j)lainliff.  In  the  progress  of  the  trial  a 
bill  of  exceptions  was  signed  by  the  presiding  judge,  which 
presents  the  following  facts:  The  plaintiff  gave  in  evidence  ar- 
ticles of  copartnership  between  the  defendants,  executed  in 
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May  1837,  which  recite  that  the  partnership  was  to  be  consid- 
ered as  formed  on  the  first  of  April  1836,  and  to  contintje  five 
years  from  that  time.  Hogan  put  into  tlie  firm  as  so  much  cap- 
ital, $2010  25-100  in  goods,  together  with  certain  real  estate — 
Tomkies  put  in  five  thousand  dollars^S2010  2-5-100  consist- 
ing of  goods,  which  previously  belonged  to  one  Carr,  and  the 
residue  in  money — and  Hardy  put  in  five  thousand  dollars  in 
money.  The  business  was  to  be  conducted  by  Hogan  in  the 
name  of  James  A.  Hogan  &  Co.,  but  the  firm  could  be  dissolved 
and  the  business  controled  by  a  majority  of  the  partners.  The 
plaintiff  also  proved  that  James  A.  Hogan  executed  the  instru- 
ment declared  on  in  the  name  of  the  firm  ;  and  that  the  notes  of 
Graham  and  iMcNeel,  described  in  it.  were  perfectly  good  and 
had  been  paid.  Leeper,  a  witness  for  the  plaintiff,  testified  that 
the  notes  mentioned  in  the  receipt  had  been  in  his  possession 
for  the  purpose  of  collecting  the  money  due  on  them  ;  that  he 
had  collected  fourteen  hundred  dollars,  and  under  the  direc- 
tion of  Hogan  had  applied  about  seven  hundred  dollars  to  the 
payment  of  debts  due  by  the  firm  of  James  A.  Hogan  &  Co. 
During  the  examination  of  the  witness  the  defendant  asked  him 
from  whom  he  had  obtained  the  possession  of  the  notes  ;  the 
witness  replied  that  Hardy  handed  them  to  him  at  Wetumpka. 
The  defendants.  Hardy  and  Tomkies,  then  offered  to  prove  by 
this  same  witness  that  at  the  lime  Hardy  handed  the  notes  to 
him  for  collection,  he  stated  to  him  that  he  was  acting  at  the 
request  of  Hogan  and  as  his  agent ;  to  this  the  plaintiff  objected 
and  the  objection  was  sustained  by  the  court.  The  defendants 
also  offered  to  prove  that  Hardy  said  at  the  time  of  handing  the 
notes  to  Leeper,  that  he  had  no  interest  in  them ;  the  plaintiff 
objected  to  this  testimony  also  and  his  objection  was  sustained, 
and  the  court  refused  to  allow  the  declarations  of  Hardy,  ex- 
planatory of  his  possession,  made  at  the  time  he  delivered  the 
notes  to  Leeper,  to  go  as  evidence  to  the  jury.  It  also  ap- 
peared that  the  firm  of  James  A.  Hogan  &  Co.  was  dissolved 
in  February  1839,  and  a  trustee  appointed  to  take  charge  of  the 
assets  and  pay  the  debts.  The  defendants  then  offered  to  read 
to  the  jury  as  evidence  the  records  of  the  Orphans'  Court  of 
Talladega,  showing  the  will  of  William  Wilson,  deceased,  the 
grant  of  letters  testamentary  to  Walker  Reynolds,  William  S. 
Miller  and  Martha  Wilson,  the  widow  of  the  testator,  who  were 
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appointed  executors  and  executrix  thereof — also  the  final  set- 
tlement of  the  accounts  of  Walker  Reynolds,  as  one  of  the  exe- 
cutors, and  his  resignation  as  such.  In  this  final  settlement  it 
appears  that  Walker  Reynolds  was  charged  with  the  amount  of 
the  receipt  of  James  A.  Hogan  &  Co.  as  so  much  cash  belong- 
ing to  the  estate.  To  this  evidence  the  plaintiff  olijected  on 
the  ground  that  it  was  irrelevant;  his  objection  was  sustained 
and  the  record  excluded,  to  which  defendant  excepted. 
The  court  charged  the  jury, 

1.  That  if  they  believed  that  the  notes  mentioned  in  tlie  re- 
ceipt sued  on  were  borrowed  from  the  plaintiff  for  the  purpose 
of  raising  money  for  the  benefit  of  the  firm,  and  the  money  was 
received  by  Hogan,  one  of  the  firm,  that  the  plaintiff  had  the 
the  right  to  recover  whether  the  money  w^is  appUed  to  the  bene- 
fi.t  of  the  firm  or  not. 

2.  That  if  one  partner  obtains  .money  without  the  authority  of 
his  co-partners  and  applies  it  to  the  use  of. the  firm,  that  the  firm 
is  liable  the  instant  that  the  appropriation  is  made,  although  the 
firm  would  not  be  in  the  absence  of  any  such  appropriation,  be- 
cause of  a  defect  of  authority. 

3.  The  receipt  being  signed  by  the  firm  and  the  question  be- 
ing whether  all  the  members  were  bound  by  it  or  only  the  one 
signing  it,  they  should  give  it  tbat  construction-  which  will  ope- 
rate most  strongly  against  all  the  parties  purporting  to  be  bound 
by  it,  and  if  they  believed  from  the  evidence  that  Hogan  bor- 
rowed the  notes  mentioned  in,  the  instrument  sued  on  for  the 
purpose  of  raising  money  for  the  benefit  of  the  firm,  and  did 
actually  receive  the  money  on  the  notes,  then  they  should  find 
for  the  plaintiff. 

4.  That  yr una  facie  the  receipt  itself  shows  enough  to  au- 
thorise the  plaiiitiff  to  recover,  if  the  jury  were  satisfied  from 
tiie  evidence  that  the  defendants  collected  the  money  due  on 
the  notes  called  for  in  tlu)  recei[)t  on  Graham  and  McNeel. 

To  these  charges  the  defendant  excepted — and  then  retjuested 
tJie  court  to  give  the  following  instructions: 

1.  That  the  articles  of  partnership  read  in  evidence  did  not 
constitute  an  ordinary  mercanlile  partnership. 

2.  That  if  the  plaintiff  had  notice  of  the  provisions  of  the 
articles  of  co-partnershij),  and  widi  such  knowledge  without  the 
knowledge  or  consent  of  Hardy  and  Tomkies  obtained  from 
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Hogan  the  receipt  read  in  evidence,  and  said  receipt  has  never 
been  approved  op  ratified  by  Hardy  or  by  Tomkies,  then  the 
receipt  is  not  binding  on  the  firm  of  James  A.  Hogan  &Co. 

The  third,  fourth,  fifth  and  sixth  instructions  are  substantially 
the  same  and  amount  to  this — That  if  the  notes  mentioned  in 
the  receipt  were  at  the  time  of  its  execntion  the  assets  and  pro- 
perty of  the  estate  of  William  Wilson,  deceased,  and  if  the 
money  due  on  the  notes  was  collected  under  the  direction  'of 
James  A.  Hogan,  and  if  there  was  no  proof  of  an  express 
promise  by  Hardy  or  by  Tomkies  to  pay  the  plaintiff  the  money 
collected  on  said  notes,  then  the  plaintiff  being  one  of  the  sev- 
eral executors  of  William  Wilson,  deceasedv  could  notrecorer. 
The  court  refused  to  give  these  instructions  and  the'  plaintiff 
excepted.  ' 

Rice  and  AVhite,  for  plaintiffs  in  error: 

1.  In  this  state  all  valid  contracts  with  executors  are  assets  of 
the  estate. — Harbin  v.  Levi,  6  Ala.  Rep.  403;  But  the  con- 
tract here  relied  on  is  void,  because  it  is  a  pm'fl^esale  of  assets. 
Fambro  V.  Gantt,  12  Ala.  R,  298. 

2.  The  rights  and  duties  of  an  executor,  unddr  the  English 
law,  are  very  different  from  what  they  are  in  this  state.  There, 
when  he  disposed  of  the  assets  for  money  or  on  a  credit,  the 
money  or  notes  were  absolutely  his  own.  Here,  however,  so 
long  as  they  continue  in  a  condition  to  be  traced,  they  will  pass  as 
assets  to  any  subsequent  administrator. — G  Ala.R.  403;  Wier  v. 
Davis,  4  Ala.  R.  442;  7  Ala.  254;  2  St.  &Por.  441;  Stevens  v. 
Goodell,  3  Mete.  R.  34;  Fambro  v.  Gantt,  12  Ala.  298;  ib.  105; 
16  Ala.  652;  ib.  286;  ib.  817. 

3.  Although  it  may  be  true,  under  the  English  or  Common 
Law,  that  where  a  contract  is  made  with  a  sole  executor,  he  is 
not  compelled  to  sue  cts  executor  for  its. breach  ;  yet  in  this  state, 
where  there  is  a  ^\joint  executorship/^  constituted,  and  W.  R., 
one  of  the  executors,  delivers  to  a  third  person  two  notes  which 
are  assets  of  the  estate,  and  lakes  from  such  third  person  a  wri- 
ting acknowledging  the  receipt  of  the  notes  from  W.  R.  "  as 
one  of  the  executors,''''  &c.  to  be  returned  to  the  "  said"  W^  R., 
unless  collected — an  action  of  assumpsit  for  the  money  collected 
on  the  notes  by  such  third  person  cannot  he  maintained  by   W. 
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R.  in  his  hidividunl  name.  Such  action  can  only  be  sustained 
iii  favor  of  all  the  cxecvtorsi — 'Cliandler  v.  Shehan,  7  Ala.  R. 
2yl  ;  2  Wins.  Saund.  116,  (2);  Frankein  \,  Heirs  of  Trimble, 
5  Penn.  State  Rep.  520;  Jones  v.  Loftin,  2  Hawks'  R.  199  ; 
Broom  on  Parties  to  Actions,  52  Law  Lib.  top  pages,  27-37. 

4.  The  receipt  itself  may  contain  a  promise  to  collect  and  a 
promise  to  return  the  notes  if  not  collected,  but  it  does  not  con- 
tain zn  cocpress  promise  to  pay  the  amount  collected  on  the  notes 
or  any  sum  of  money  whatever,  to  W.  R.  And  as  these  notes 
were  assets,  and  he  only  one  of  several  executors,  nothing 
short  of  an  cxj^ress  promise  to  pay  TV.  11.,  in  totidem  verbis,  can 
enable  h'nn  in  his  individual  character,  to  maintain  assumpsit  for 
the  money  collected  on  the  notes.. — Nabors  v.  Shippey,  lo  Ala. 
R.  293;  Sydnor  v.  Bank  at  Montgomery,  7  Ala.  R.  308; 
Hill  v.  Tucker,  1  Taunt.  7. 

5.  The  law  will  not  raise  an  imjdied  promise,  except  in  favor 
of  the  legal  owner  of  the  money.  It  is  only  -in  favor  of  the  legal 
title  that  the  law  raises  a  promise  lo  pay.— Sydnor  v.  Bank,  7 
Ala.  R.  30S;  Westmoreland  v.  Davis,  1  Ala.  R  299;  2  Gill  & 
Johns.  320. 

0.  An  executor  cannot  maintain  an  action  even  on  a  promis- 
sory note  payable  to  himself,  after  he  ceases  to  be  executor.  A 
fortiori,  W.  R.  ought  not  to  be  allowed  to  prosecute  to  a  successful 
termination  a  suit  for  that  which  is  manifestly  assets  of  Wilson's 
estate,  after  he  has  ceased  to  be  executor  by  vohmtary  resigna- 
tion, and  after  an  admission  in  his  return  to  the  Orphans'  Court 
(made  since  this  suit  was  commenced)  that  the  very  claim  for 
which  he  seeks  a  recovery  is  assets  of  the  estate,  and  after  he 
has  by  said  Orplfuns'  Court  been  discharged  as  executor  with- 
out being  held  accountable  for  this  claim  as  cash. — Hearin,  adm. 
of  Starke,  v.  Savage,  adm.,  opinion  delivered  loth  June,  1S49, 
by  Judge  Collier. 

7.  It  is  loa  clear  for  argument,  that  if  any  person  has  money 
which  belongs  to  an  estate  and  there  be  thr&e  executors  of  that 
estate,  a  payment  of  that  money  to  either  one  of  the  executors 
will  be  a  valid  payment,  because  either  executor  has  the  legal 
right  to  receive  it.  This  legal  right  is  lUterly  inconsistent  with 
the  supposed  right  of  any  one  of  the  three,  in  his  indiridiial 
name,  to  recover  the  money  in  assumpsit.  If  such  a  recovery 
were  allowed,  after  the  resignation  of  the  one  who  brought  such 
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suit,  it  is  equally  clear  that  such  recovery  would  not  bar  another 
recovery  at  the  suit  of  the  representatives  of  the  estate. 

Taul  and  Geo.  W.  Stone,  for  defendant. 

DARGAN,  C.  J. — The  question  arising  upon  the  state  of 
the  pleadings  presents  itself  first  for  our  consideration.  The 
first  count  of  the  declaration  is  assumpsit  for  money  lent,  money 
had  and  received,  &c.  The  second  states  in  substance  that  the 
plaintiff  as  one  of  the  executors  of  William  Wilson,  loaned  to 
the  defendants  two  notes  on  William  Graham  and  John  McNeel, 
amounting  to  seventeen  hundred  and  fifty  dollars,  which  they 
promised  to  collect  of  the  makers,  and  if  collected  they  would  in 
a  reasonable  time  pay  the  amount  of  said  notes  to  the  plaintiff 
with  interest,  and  if  they  were  not  collected  they  would  return 
them  to  him.  The  third  alleges  that  the  defendants  made  and 
delivered  to  the  plaintiff  their  agreement  in  writing,  and  thereby 
agreed  and  contracted  that  they  had  received  of  the  plaintiff  as 
one  of  the  executors  of  William  Wilson,  deceased,  two  notes 
on  William  Graham  and  John  McNeel,  amounting  to  seventeen 
hundred  and  fifty  dollars,  which  the  defendants  were  to  collect 
of  the  makers  or  return  the  same  to  the  plaintiff  with  interest. 

The  fourth  count  avers  that  the  defendants  were  partners  and 
it  became  necessary  for  them  to  borrow  money,  and  the  plain- 
tiff as  one  of  the  executors  of  William  Wilson,  deceased,  held 
two  notes  on  William  Graham  and  John  McNeel,  amounting  to 
seventeen  hundred  and  fifty  dollars,  and  in  order  to  procure  the 
loan  and  use  of  the  money  specified  in  said-  notes  the  defend- 
ants proposed  to  the  plaintiff  that  if  he  would  give  them  the 
possession  and  use  of  said  notes  that  they  would  undertake  to 
collect  them  of  the  makers,  and  if  they  collected  the  money 
they  would  pay  the  amount  thereof  to  the  plaintiff  with  interest, 
on  the  first  day  of  January  1839,  or  if  they  failed  to  collect  said 
notes  of  the  makers  they  would  return  them  to  the  plaintiff. 
The  fifth  count  is  substantially  the  same  as  the  third,  and  they 
all  aver  the  collection  of  the  money  by  the  defendants  of  the 
makers. 

The  defendants,  Hardy  and  Tomkies,  filed  sixteen  pleas  to 
this  declaration.  The  plaintiff  took  issue  on  the  four  first  pleas 
and  demurred  lo  all  the  others.  The  court  sustained  the  de- 
murrer.    The  question  therefore  is,  whether  any  of  the  pleas 
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demurred  to  are  sufficient  to  bar  the  action.  None  of  the  pleas 
deny  that  the  plaintiff,  as  one  of  the  executors  of  William  Wil- 
son, loaned  the  notes  to  the  defendants,  but  they  aver  that  the 
notes  described  in  the  receipt  were  of  the  goods  and  chattels  of 
the  estate  of  William  Wilson,  and  that  there  were  other  execu- 
tors. Some  of  them  contain  the  additional  averment,  that  the 
receipt  was  returred  by  the  plaintift'  to  the  Orphans'  Court  as 
a  portion  of  the  estate  of  the  testator,  and  that  he  has  since  re- 
signed his  trust  as  executor. 

1.  The  rule  of  law  undoubtedly  is,  that  when  a  contract  is 
made  with  an  executor  or  administrator  in  reference  to  the  goods 
of  die  deceased,  he  may  sue  in  his  own  name  for  a  breach  of  it, 
and  is  not  compelled  to  sue  in  his  representative  character. — 
Chitty  PI.  20;  Harbin  v.  Levi,  6  Ala.  399;  6  East.  405.  This 
principle  of  the  common  law  is  not  denied  by  tiie  plaintiff,  but 
it  is  contended  that  if  a  contract  be  made  with  an  executor  or 
administrator  in  this  state,  in  relation  to  the  goods  of  the  de- 
ceased, and  the  money  due  thereon  belongs  to  the  estate  or  is 
assets  in  the  hands  of  the  executor,  he  cannot  sue  on  this  con- 
tract and  recover  the  money  after  he  has  been  removed  from 
office,  or  after  he  has  resigned,  whereby  his  power  and  autho- 
rity over  the  goods  of  the  deceased  is  determined.  To  sustain 
this  position  the  plaintiff  relies  on  the  cases  of  Harbin  v.  Levi, 
6  Ala.  399,  and  Dunham  v.  Gantt,  12  Ala.  105.  In  the  case  of 
Harbin  v.  Levi,  this  court  held  that  if  an  administrator  has  sold 
the  property  of  his  intestate  but  has  not  received  the  price,  ahd 
he  is  removed  from  office,  he  cannot  sue  the  purchaser  after- 
wards— that  the  right  of  action  is  gone  with  the  administration 
and  passes  to  his  successor.  The  case  of  Dunham  v.  Gantt 
affirms  the  same  principle.  We  do  not  propose  to  controvert 
the  correctness  of  these  decisions,  but  in  my  opinion  they  can- 
not be  extended  to  every  case  so  as  to  prevent  an  executor  or 
administrator  who  has  resigned  or  been  removed  from  office,  from 
sueingon  a  contract  made  with  him  in  his  representative  character. 
For  instance,  if  an  executor  or  admiiiistraior  make  a  contract  in 
reference  to  the  assets  of  the  estate,  which  would  amount  to  a 
drvasfni'd  and  render  him  individually  liable  to  the  estate  for 
the  amount  of  money  duo  on  the  contract,  those  interested 
may  hold  him  responsible  and  may  decline  to  pursue  the  party 
who  contracted  with  the  executor.     Should  he  be  denied  the 
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right  to  sue  the  party  who  contracted  with  him;  because  he  has 
been  removed  from  office,  when  he  is  individually  liable  to  the 
estate  for  the  debt  that  the  defendant  promised  to  pay  him  ?  If 
the  right  to  sue  after  his  removal  from  office  is  taken  from  him 
in  such  a  case,  he  and  his  securities  may  be  charged  with  the 
debt,  although  he  has  not  the  legal  right  to  compel  the  party 
who  was  benefitted  by  the  contract  to  pay  the  money  he  pro- 
mised. The  law,  in  my  opinion,  will  not  and  ought  not  to  per- 
mit such  a  condition  of  things,  but  it  should  recognise  principles 
more  in  unison  with  justice.  This  could  be  done  by  permitting 
the  executor  to  recover,  notwithstanding  his  removal  from  office, 
upon  all  contracts  made  by  him,  which  would  amount  in  law  to 
a  devastavit,  unless  those  representing  the  estate  would  inter- 
pose in  a  proper  manner  ta  arrest  die  payment  to  tlie  removed 
executor  and  claim  the  contract  as  a  portion  of  the  estate.  If 
they  did  this  and  obtained  the  money  from  the  debtor,  then  the 
executor  would  be  discharged  from  liability  for  the  waste — the 
defendant  would  pay  the  debt- he  promised  to  pay,  and  the  estate 
would  have  its  own.  But  to  arm  the  defendant  with  the  legal 
right  to  resist  the  payment  of  money  on  a  contract  entered  into 
with  an  executor,  because  of  his  removal  from  office,  when  by 
the  contract  as  alleged  the  executor  is  guilty  of  a  devastavit  and 
liable  to  be  charged  by  the  estate  with  the  amount,  might  in 
many  cases  operate  as  a  discharge  of  the  defendant,  although 
the  executor  might  be  compelled  to  account  for  the  money.  It 
did  not  appear  from  the  evidence  nor  from  the  pleadings  in  the 
cases  of  Harbin  and  Levi,  and  Dunham  and  Gantt,  that  the  ad- 
ministrator had  been  guilty  of  a  devastavit  in  making  the  con- 
tract, but  tlie  proof  sliowed  that  the  contract  was  made  in  the 
sale  of  the  personal  property  of  the  deceased  in  the  manner 
prescribed  by  law.  It  is  the  duty  of  an  administrator  to  sell  the 
personal  estate  under  the  circumstances  and  in  the  mode  pointed 
out  by  our  statutes.  In  so  doing  he  is  not  guilty  of  waste,  and 
the  notes  received  by  him,  though  taken  in  his  own  name,  are 
assets  of  the  estate  and  may  pass  upon  his  removal  or  resigna- 
tion of  office  to  his  successor;  and  if  he  be  in  no  manner  liable 
for  the  amount  of  the  notes,  by  virtue  of  the  contract  by  which  he 
received  them,  no  injury  will  result  from  denying  to  him  the 
right  to  sue  on  them  after  his  authority  as  administrator  has 
ceased.     But  if  an  executor  or  administrator  make  a  contract 
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which  he  is  not  by  law  authorised  or  permitted  to  make,  he  is 
guilty  of  a  devastdvity  and  the  contract  may  be  considered  as  a 
conversion  of  the  assets  to  his  own  use.  On  such  a  contract  he 
ought  to  be  permitted  to  sue  in  his  own  name  after  his  removal 
from  office.  Tested  by  this  principle  the  pleas  were  bacj,  for 
the  declaration  shows  that  the  plaintiff  as  one  of  the  executors 
of  William  Wilson,  deceased,  loaned  the  notes  to  the  defend- 
ant as  money.  Now  it  is  very  clear  that  if  an  administrator  loan 
out  the  money  of  the  estate  without  authority  to  do  so,  it  is  a 
conversion  of  it  to  his  own  use,  and  he  may  be  charged  with  it 
as  for  di  devastavit. — 2  W'ras'  Ex'rs,12o8;  Waite  v.  Wharwood, 
2  Atkyns,  159;  State  v.  Johnson,  7  Blackf.529;  1  Vernon,  197; 
2  Vernon,  54S.  Whetl)er  the  pleas  would  have  been  good  had 
they  gone  further  and  avered  that  the  plaintiff  as  executor  had 
authority  to  lend  out  the  money  of  the  estate,  or  that  the  plaintiff 
had  been  discharged  from  all  liability  on  account  of  the  contract, 
and  that  the  co-executors  had  accepted  the  promise  of  the  de- 
fendants as  assets,  it  is  unnecessary  to  determine.  But  a  dec- 
laration showing  a  contract  by  an  executor,  which  will  render 
him  liable  to  the  estate  for  a  conversion  of  the  assets,  in  refer- 
ence to  which  the  contract  was  made,  is  not  answered  by  a  plea 
that  shows  merely  that  the  consideration  of  the  promise  of  the 
defendants  was  assets  of  the  estate,  and  that  the  plaintiff  had 
resigned  his  office  as  executor. 

2.  This  view  renders  it  unnecessary  to  examine  each  plea 
separately,  or  whether  any  of  them  could  be  considered  a  good 
bar  to  any  one  of  the  counts,  for  they  are  all  pleaded  in  bar  of 
the  whole  declaration,  and  the  rule  of  pleading  is  that  the  plea 
must  be  an  answer  to  all  it  professes  to  answer,  and  if  bad  in 
part,  it  cannot  be  sustained  when  demurred  to. — 1  Chitty  PI. 
554.  So  if  a  plea  professes  to  answer  several  counts  in  a  dec- 
laration, and  it  be  insufficient  to  bar  some,  a  demurrer  to  it  nuist 
be  sustained. — Clark  v.  Schaing,  1  Dana,  33;  ib.  95S;  Gates  v. 
Lanisbury,  20  John.  427. 

3.  On  the  trial  the  plaintiff  read  iu  evidence  a  written  con- 
tract as  follows  :  *'  Received  of  Walker  Reynolds,  as  one  of 
the  executors  of  William  Wilson,  deceased,  two  notes  of  hand 
on  William  Graham  and  John  McNcel,  amounting  to  seventeen 
hundred  and  fifty  dollars,  due  the  first  of  January  1838,  which 
we  are  to  collect,  or  rclmn  the  same  to  the  said  Reynolds,  with 
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interest  from  the  time  they  were  due," — which  was  signed  in 
the  name  of  the  firm  by  James  A.  Hogan,  one  of  the  partners, 
and  bore  date  the  12th  day  of  March  183S.  The  plaintiff  also 
proved  the  collection  of  the  notes  and  the  appropriation  of  about 
seven  hundred  dollars  of  the  money  to  the  payment  of  the  debts 
of  the  firm.  He  also  introduced  one  Leeper,  whose  testimony 
tended  to  show  that  the  true  nature  of  the  contract  between  the 
parties  was  that  the  defendants  borrowed  the  notes  as  money,  if 
they  could  be  collected  of  the  makers,  but  if  not  collected,  the 
notes  were  to  be  returned.  The  defendants  cross-examined  the 
witness,  and  proved  on  the  cross-examination  that  he  received 
the  notes  for  collection  of  Hardy,  one  of  the  defendants.  He 
then  proposed  to  give  in  evidence  the  declarations  of  Hardy, 
made  at  the  time  he  handed  the  notes  to  the  witness,  which 
tended  to  show  that  he  had  no  interest  in  the  notes,  and  that  he 
merely  acted  as  the  agent  of  Hogan,  his  co-partner,  in  handing 
them  to  him  for  collection.  To  these  declarations  the  plaintiff 
objected,  and  his  objection  was  sustained.  When  this  cause 
was  before  this  court  at  a  previous  term,  it  was  decided  that  the 
contract  might  be  explained  by  parol  proof  to  show  its  real  char- 
acter— whether  it  Wcis  intended  to  be  a  loan  of  money  in  the 
event  it  was  collected  from  the  makers,  or  whether  it  was  in- 
tended that  the  defendants  were  to  collect  the  money  of  the  ma- 
kers as  the  agents  of  the  plaintiff.  If  the  latter  was  the  contract, 
then  the  firm  was  not  bound,  because  the  contract  was  not  within 
the  scope  of  the  partnership  authority.  The  declarations  of 
Hardy  were  intended  to  show  that  the  firm  did  not  consider 
it  a  loan  of  money,  but  as  an  undertaking  on  the  part  of  Hogan 
to  collect  the  money  for  the  plaintiff.  The  general  rule  is,  that 
the  declarations  or  admissions  of  a  party  in  possession  are  ad- 
missible as  a  part  of  the  res  gesta  to  show  the  character  of  his 
possession.  But  to  make  such  declarations  evidence,  they  must' 
be  connected  with  the  principal  fact  under  investigation.  If  the 
fact  with  which  they  are  connected  is  not  the  material  inquiry, 
or  if  the  party  is  not  sought  to  be  charged  because  of  the  exist- 
ence of  the  fact  with  which  they  are  connected,  they  cannot  be 
admitted  as  evidence.  On  this  subject  the  best  writers  say  that 
to  make  the  declarations  of  a  party  evidence  in  his  favor,  they 
must  be  connected  with  the  material  fact  or  inquiry  under  inves- 
tigation.—! Greenl.  Ev.  -^^  109,  15S  ;  1  Phillips'  Ev.  231.— 


JUNE  TERM,  1849. 119 

Savage,  adm'x,  v.  Benham,  adm'r,  ct  als. 

By  this  rule  we  think  the  declarations  of  Hardy  were  properly 
excluded.  The  material  fact  was  not  whether  he  had  actually 
had  the  possession  of  the  notes  or  whether  he  handed  them  to 
the  witness,  but  whether  the  contract  was  binding  on  the  firm. 
The  plaintiff  did  not  seek  to  show  that  the  contract  was  binding 
on  the  firm  because  Hardyiiad  had  possession  of  the  notes,  or 
because  he  handed  them  to  the  witness  for  collection,  but  this 
proof  was  introduced  by  the  defendant  Hardy  himself,  and  to 
permit  him  to  introduce  his  own  declarations  in  connection  with 
a  fact  uot  relied  on  by  the  plaintiff  to  fix  his  liability,  nor  con- 
nected with  the  material  fact  involved,  would  be  to  enable  a  de- 
fendant to  make  his  own  declarations  evidence  in  his  favor,  when 
the  fact  with  which  tliey  are  connected  is  not  brought  out  by 
the  plaintiff,  nor  the  ground  on  w4iich  he  is  sought  to  be 
charged. 

This  disposes  of  the  case ;  for  it  is  clear  that  the  transcript 
from  the  Orphans'  Court,  showing  the  resignation  of  the  plaintiff 
as  executor  since  the  suit  was  brought,  could  not  be  received  as 
evidence  under  any  of  the  pleas  on  which  issue  was  joined,  and 
the  instructions  of  the  court  were  in  strict  conformity  with  the 
decision  heretofore  made  in  this  cause.  The  judgment  must 
consequently  be  affirmed. 

Chilton,  J.,  not  sitting. 


SAVAGE,  Adm'x,  vs.  BENHAM,  Adm'u,  et  als. 

1.  Where  an  executor,  who  is  one  of  the  residuary  legatees  under  the  will, 
converts  assets  of  the  estate,  removes  from  the  state  without  making  a 
settU-mcnt,  and  i^,  together  with  his  suredes,  wholly  insolvent,  a  bill  filed 
by  another  of  the  legatees  against  him  and  the  aduiinistrator  de  bonis 
non,  praying  an  account  and  settlement  of  their  respective  adniitiistra- 
tions,  and  au  application  of  the  legacy  due  to  the  executor,  or  so  much 
thereof  as  may  be  necessary,  to  make  good  his  default,  is  not  inulti< 
farious. 

2.  WIk  re  the  jurisdiction  of  the  Orphans*  Court  in  the  grant  of  adminis- 
tration has  lightfu'ly  attached,  its  action  is  not  void,  and  a  court  of 
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.  chancery  cannot,  in  a  collateral  proceeding,  go  beliind  it  for  the  purpose 
of  enquiring  whether  the  letters  were  properly  or  improperly  gi anted. 

3.  A  testator,  after  providing  fir  his  wife,  makes  the  following  bequest  : 
'•  It  is  my  will  and  intention  to  give  and  bequeath  the  residue  of  my 
estate,  both  real  and  personal,  in  the  manner  and  form  hereinafter  spe- 
cified, to-wit,  to  my  dear  children,  and  to  my  grand-children  as  follows  : 
to  my  daughter  B.  D."  &c.  He  then  directs  his  executors  to  keep  his 
estate  together  until  the  death  of  his  wife,  and  to  give  his  younger  chil- 
dren, when  they  respectively  reach  the  age  of  twenty-one  or  marry,  as 
much  propi  rty  as  he  had  advanced  to  his  other  children  on  their  niar- 
ri  ige  or  majority — to  make  annual  divisions  of  the  proceeds  of  the  crops, 
after  deducting  vrhat  may  be  necessary  for  the  support  of  his  wife  and 
the  support  and  education  of  his  younger  children,  among  his  children 
•who  are  married  or  of  full  age,  to  be  accounted  for  by  them  on  the  final 
division,  and  on  such  final  division  to  "reimburse"  the  younger  children, 
■who  have  not  received  the  benefit  of  these  dividends,  "  their  proportion 
w^ith  interest" — and  upon  the  death  of  his  wife,  to  divide  all  the  property 
equally  among  his  children  and  grand-children  in  the  manner  already 
provided,  &c.     Held — 

1 .  That  the  legacies  vested  at  the  testator's  death,  although  their  full  en- 
joyment was  postponed  until  the  death  of  his  wife. 

2  That  in  taking  the  account  on  a  final  dkision  the  younger  children 
respectively,  or  their  representatives,  are  entitled  to  an  allowance  for 
such  necessary  expenses  as  they  have  aciually  paid  or  become  liable  to 
pay  for  their  support  and  education  during  minority,  or  before  their 
marriage. 

4.  It  ia  not  enough  that  a  defendant  onawers  the  charges  of  the  bill  lite- 
rally :  He  must  go  further  and  confess  or  traverse  the  substance  of  each. 
But  a  general  denial  of  a  material  allegation,  although  it  might  be  held 
insufficient,  if  excppted  to,  cannot  be  regarded  because  of  its  insuffi- 
ciency, as  an  admission  of  the  truth  of  the  allegation. 

5.  Where  the  husband  of  a  legatee  receives  money  from  the  cxecutoi,  not 
as  an  advance  on  the  le^jacy,  but  under  a  contract  to  refund  it,  the  wife's 
equity  remains  unimpaired,  and  until  a  suitiible  settlement  is  made  on 
her,  the  legacy  cannot  be  appropriated  to  the  payment  of  the  debt. 

Error  to  the  Chancery  Court  of  Lauderdale.  Tried  before 
the  Hon.  David  G.  Ligon. 

The  bill  in  this  case  was  filed  by  the  plaintiff  in  error,  as 
administratrix  on  the  estate  of  Samuel  G.  Savage,  deceased, 
against  George  M.  Savage,  the  executor  appointed  by  the  will 
of  Samuel  Savage,  deceased,  Vincent  M.  Benham,  the  admin- 
istrator de  bonis  non  with  the  will  annexed,  and  the  various 
residuary  legatees  under  said  will.     It  alleires  that  the  intestate 
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of  the  plaintiff  was  entitled  by  the  provisions  of  said  will  to  a 
vested  residuary  legacy,  which  he  never  received,  and  to  a  sup^ 
port,  education,  Sec  during  his  minority,  which  was  not  afforded 
lum,  and  that  she  as  his  personal  representative  is  entided  to 
said  legacy  and  to  such  amount  as  her  intestate  expended  out  of 
his  own  means,  or  became  liable  for  personally,  in  procuring 
his  support  and  education.  It  further  alleges  the  removal  of 
the  said  George  M.  Savage  from  his  <xSice  as  executor  and  from 
the  State,  his  coni^ersion  of  the'  assets  of  the  estate  to  an  amount 
greater  than  the  residuary  legacy  given  him  by  the  will,  his  in- 
solvency and  lliatof  his  sureties,  the  division  of  the  annual  pro- 
ceeds of  the  estate  between  said  George  M.  and  Henry  Dilla- 
hunty,  the  husband  of  Bethaland  Dillahunty,  one  of  the  lega- 
tees, to  a  large  amount,  whereby  said  Henry  Dillahunty  has 
received  an  advancement  in  right  of  his  wife  to  the  extent  of 
$7000,  and  a  fraudulent  change  by  them  of  the  character  of  this 
transaction  from  an  advancement  to  a  debt  of  the  said  Henry 
Dillahunty,  for  which  he  had  confessed  a  judgment.  The 
clauses  of  the  will  and  such  other  facts,  contained  in  the  record, 
as  are  necessary  to  be  understood,  will  be  found  incorporated 
in  the  opinion.  The  chancellor  decreed  against  the  plaintiff, 
on  the  following  grounds: 

1.  Because  the  bill  is  multifarious. 

2.  Because  the  complainant  at  the  time  administration  was 
granted  to  her-,  was  a  minor,  and  die  grant  of  administration 
void. 

3.  Because  the  legacy  to  complainant's  intestate  was  contin- 
gent, not  vested,  and  the  contingency  on  which  it  was  to  vest 
had  not  happened. 

Wm.  Cooper,  L.  P.  Walker  and  Elmore,  for  plaintiff: 
1.  The  bill  is  not  multifarious. 

1.  The  doctrine  on  this  subject  is  a  rule  of  convenience  and 
justice,  and  each  case  is  governed  by  its  own  circumstances,  the 
courts  discouraging  the  objection  when  it  would  defeat  and  not 
advance  the  ends  of  justice. — Chapman  v.  Chum,  5  Ala.  397; 
Kennedy's  Heirs  v.  Kennedy,  2  Ala.  571  ;  see  20,  21,  22,  23 
points  of  head-notes. 

2.  The  complainant's  case  against  tlie  estate,  the  legatees 
and  personal  reprcseotativcs,  is  entire.     The  whole  estate  is 
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the  subject  matter  of  the  suit ;  the  legatees  are  all  interested, 
and  each  of  the  representatives,  Savage  and  Benham,  is  inte- 
rested in  separate  parts  at  least  of  the  estate  and  of  the  com- 
plainant's demand ;  and  when  all  the  parties  and  the  subject 
matter  are  before  the  court,  it  will  setde  all  the  equities  at  once, 
rather  than  by  piece  meal. — Kennedy  v.  Kennedy,  2  Ala.  571; 
Chapman  v.  Chum,  -5  Ala.  397 ;  P.  &  M.  Bank  v.  Walker  et 
a!.,  7  Ala.  926;  Toulmin  v.  Hamilton,  7  Ala.  362 ;  Donalson 
v.  Posey,  13  Ala.  7o-2 ;  Att'y  Gen'l  v.  Corporation,  4  Myl.  &  Cr. 
17;  Att'y  Gen'l  v.  Craddock,  5  Myl.  &  Cr.  So;  Turner  v.  Rob- 
inson, 1  Sim.  &  Stu.  313;  Governor  v.  McEwen,  5  Hum.  241; 
Leavens  v.  Butler,  8  Porter,  380;  Story's  Eq.  Plead.  3  ed.  n.  ]; 
sec.  170;  Story's  Eq.  Plead,  sec.  271  a.,  278  a.,  284-285  a.; 
Calvert  on  Parties,  7,  70;  Cooper's  Eq.  Plead.  33. 

,  3.  The  letters  of  administration  granted  to  the  plaintiff  in  er- 
ror cannot  be  collaterally  impeached.  Her  right  to  sue  could 
only  be  defeated  by  proving  some  fact  rendering  the  letters  void 
ab  initio,  and  nothing  short  of  a  want  of  jurisdiction  in  the 
court  would  be  sufficient  for  this  purpose. — Kane  v.  Paul,  14 
Peters,  33,  41-42;  Hyman  v.  Gaskins,  5  Iredell,  267;  Boyett  v. 
Kerr,  7  Ala.  9;  Speight  v.  Knight,  11  Ala.  461;  Spencer  v.  Ga- 
boon, 4  Dev.  225;  Gilchrist  v.  Williams,  1  B.  Mon.  133;  Tar- 
ver  V.  Tarver,  9  Peters,  180;  Johnson  v.  Glasscock,  2  Ala.  233; 
Wyman  v.  Campbell,  6  Port.,219;  Hilliard  v.  Buford's  Heirs, 
10  Ala.  977;  Herbert  v.  Hanrick,  present  term  of  court;  2 
Greenl.  Ev.,  §  339-340,  p.  272;  1  Lomax  on  Ex'rs,  187-188- 
190;  1  Williams  on  Ex'rs,  344;  2  Phillips  on  Ev.  550-551. 

4.  As  to  legacies,  whether  vested  or  contingent. 

I.  Courts  do  not  favor  an  intestacy  of  a  residue. —  Lake  v. 
Robinson,  2  Merivale,  385;  Booth  v.  Booth,  4  Vesey,  406; 
Farley  v.  Gilmer,  12  Ala.  141. 

n.  Legacies  are  contingent  if  given  "when"  or  "  if,"  or  "at," 
but  if  given  generally  and  are  to  be  advanced  or  divided  off,  or 
apportio7ied,  or  paid  "when"  a  particular  event  happens,  or 
"at"  a  particular  time,  or  if  the  interest  is  directed  to  be  paid, 
or  to  be  invested,  then  the  legacies  are  vested.  They  are  given 
at  once  to  be  paid  iji  futuro.  The  payment  depends  on  the 
contingency,  not  the  right  to  the  legacy ;  that  is  fixed  and  abso- 
lute at  the  death  of  the  testator. — Dawson  v.  Killett,  1  Brown 
Ch.  123;  Hanson  v.  Graham,  6  Vesey,  243;  Reeves  v.  Brymer, 
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4  Vesey,  698";  Man's  Ex'rs  v.  McCullough,  6  Porter,  507  ; 
Brodnax  v.  Sims'  Ex'rs,  8  Ala.  499;  Barnes  v.  Allen,  1  Brown 
Ch.  181;  Devisme  v.  Mello,  1  Brown  Ch.537;  Knight  v.  Wall, 
2  Dev.  &  Bat.  Law,  12-5;  Pitts  v.  Custis,  4  Ala.  350;  Patterson 
Y.  Hawkins,  12  Ser.  &  R.  112;  Hogan  v.  Bell,  4  S.  &  P.  312  ; 
Farler  v.  Gilmer.  12  Ala.  141;  McLemore  v.  McLemore,S  Ala. 
GS7;  McLeod  v.  McDonald,  G  Ala.  236;  1  Jarnian  on  Wills, 
(top  page,)  42G-733-737;  Word  on  Legacies,  173. 

6.  The  intestate,  having  paid  or  incurred  liability  for  his  sup- 
port and  education,  his  personal  representative  is  entitled  to  re- 
ceive such  sum  as  he  so  expended,  from  the  estate. — 4Mass.G34. 

G.  The  denial  of  Dillahunty  and  wife  is  special  and  specious, 
and  must  be  taken  as  an  admission  of  the  alle2;ations  ajrainst 
them. — Kirkman  v.  Vanlier,  7  Ala.  217;  8  ib.  78. 

OiiMOND,  for  defendants: 

1.  The  legacies  given  by  the  eleventh  clause  of  the  will  did 
not  vest  until  the  death  of  the  widow.  This  is  shown  by  the 
fact  that  there  is  7io  gift  but  in  the  direction  to  divide  the  inojperty 
among  the  children  at  the  death  of  the  widoiv.  This  is  the  dis- 
tinction which  pervades  all  the  cases,  and  which  ascertains 
whether  the  legacy  is  vested  or  contingent. — 1  Roper  on  Lega- 
cies, 383-9 1-'2;  1  Jarman  on  Wills,  760-'2,  774,  in  note; 
Grigg  V.  Bethea,  6  Porter,  9  ;  Marr  v.  McCullough,  ib.  507; 
Leake  v.  Robinson,  2  Meriv.  363 ;  Livesay  v.  Livesay,  3  Rus- 
sell, 287;  Ford  v.  Rawlins,  1  S.  &S.  328;  1  Con.  Eng.C.  167; 
Vawdry  v.  Geddes,  1  R.  &  M.  203 ;  4  Eng.  Con.  C.  389;  Judd 
V  Judd,  3  Sim.  525;  5  Eng.  C.  C.  232;  2  Williams  on  Ex'rs, 
887-892.  There  is  no  gift  to  Samuel  G.  Savage  in  the  third 
clause  of  the  will,  but  an  intention  merely  expressed  to  give  "  in 
the  manner  hereinafter  specified." — See  also  the  case  of  Pack- 
ham  V.Gregory,  30  Eng.  Ch.  395,  which  though  apparently  in 
conflict  is  not  so  in  reality. 

2.  The  fact  that  this  is  a  rcsidunrij  berpicst  does  not  change 
the  rule.  The  case  of  ]iooth  v.  Booth,  4  Vesey,  399,  seems 
to  have  been  determined  upon  tliis  ground  to  have  been  an  abso- 
lute gift.  But  see  the  criticism  of  Sir  W.  Grant  on  this  case, 
in  Leake  v.  Robinson,  supa,  and  Vawdry  v.  Geddes,  1  R.  & 
M.  203. 

3.  The  fact  that  interest  upon  the  legacy  is  given  is  not  con- 
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elusive  in  favpr  of  the  vesting  of  tiie  legacy. — See  the  cases  cited 
in  the  previous  note. .  The  gift  of  a  maintenance  out  of  the 
fund  is  not  equivalent  to  the  gift  of  interest  on  the  fund. — Puls- 
ford  V.  Hunter,  3  B.  C.  C.  41G;  Batsford  v.  KibbelL  3  Vesey,  3G3. 

4.  When  the  effect  of  a  bequest  is  to  sever  the  bequest  from 
the  estate  for  the  purpose  of  paying  interest,  the  legacy  will  vest, 
though  the  time  of  payment  is  postponed. — Saunders  v.  Vanlier, 
1  Craig.  &  Philips,  240, 18  Eng.  C;  Lister  v.  Bradley,  1  Hare, 
14.     There  is  no  such  severance  here. 

5.  The  entire  will  establishes  conclusively  that  the  testator 
regarded  his  children  and  grand-children  as  the  sole  beneficia- 
ries under  the  will  and  cautiously  guards  against  the  contin- 
gency of  any  portion  of  his  estate  going  to  strangers.  See  es- 
pecially the  3d,  7th,  Sth,  10th  and  11th  clauses. 

-C.  The  intestate,  S.  G.  Savage,  was  in  fact  maintained  by  the 
executors,  during  his  minority,  as  is  fully  shown  by  the  an- 
swer, but  if  he  was  not,  no  right  can  result  to  his  personal  rep- 
resentatives from  such  omission. — Boyett  v.  Kerr,  7  Ala.  9.  As 
the  estate  was  to  be  kept  together  and  the  widow  and  children 
supported  until  her  death,  it  is  self-evident  that  all  the  estate  not 
expended  would  be  the  fund  to  be  divided.  There  could  not 
from  the  nature  of  the  will  be  an  intestacy. 

7.  The  executors  had  unlimited  discretion  as  to  expendi- 
tures to  be  made  during  the  minority  of  the  children,  or  pay- 
ments made  to  them  on  their  coming  of  age,  so  as  to  make  them 
equal  with  the  elder  children  under  the  fourth  clause  of  the 
will.  In  point  of  fact,  when  Samuel  Savage  came  of  age  a  law 
suit  was  depending  against  the  estate  which  if  successful  would 
have  swept  away  the  entire  estate.  The  executors  therefore 
were  not  only  authorised  but  it  was  their  duty  to  retain  the  es- 
tate in  their  hands.  But  if  the  executors  improperly  exercised 
their  discretion,  no  advantage  could  be  taken  of  it  after  the  death 
of  the  legatee.  That  the  chancellor  will  not  control  the  exer- 
cise of  a  pure  discretion — see  Hill  on  Trustees,  70;  2  Vesey, 
640;  5  ib.  849. 

8.  It  is  a  strong  circumstance  to  show  that  the  legacies  did  not 
vest  until  the  event  happened,  that  the  children  were  to  be 
supported  in  the  mean  time  from  the  estate  at  large. 

9.  The  bill  is  clearly  multifarious  in  uniting  a  claim  against 
ihe  executor  and  administrator  do  hoiiis  von. 
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10.  An  infant  cannot  be  an  administrator. — 4  Johns.  Ch.  R. 
549;  4  Bacon  Ab.  17. 

CHILTON,  J. — Tliree  points  arise  on  the  record  before  us: 
1.  Is  the  bill  multifiirioiis?  2.  Has  the  complainant  a  right  to 
sue,  being  at  the  time  of  her  appointment  as  administratrix  an 
infant?  3.  Whether  the  legacy  given  to  her  intestate  by  the 
will  of  Samuel  Savage  vested  so  as  to  entitle  her,  as  his  admin- 
istratrix, to  recover  it  from  the  present  personal  representative 
of  the  testator's  estate?  We  will  briefly  examine  these  in  the 
order  in  which  they  are  stated,  as  well  as  some  collateral  ques- 
tions as  to  the  mode  of  taking  the  account. 

1.  It  is  insisted  that  the  bill  is  multifarious  because  the  com- 
plainant unites  a  claim  against  Benham,  the  administrator  de 
bonis  noH,  with  one  against  George  M.  Savage,  who  was  the  ex- 
ecutor of  the  estate:  That  Benham  'has  no  interest  in  the  litiga- 
tion between  the  complainant  and  the  executor.  The  bill  was 
filed  by  the  complainant  to  recover  the  share  to  which  her  late 
husband  was  entitled  under  the  will  of  his  father.  To  arrive  at 
that  share  it  is  necessai^  to  ascertain  the  residuum  of  the  estate, 
after  deducting  the  payments  for  the  debts  and  the  expenses  and 
losses  of  the  estate.  George  M.  Savao-e  was  the  executor 
and  also  one  of  the  residuary  legatees;  as  executor  he  took 
charge  of  the  estate,  and  afterwards  absconded,  taking  with  him 
nine  negroes  and  other  property,  amounting,  as  is  alleged  in  the 
bill,  to  seven  thousand  dollars.  It  is  further  alleged  that  he  has 
gone  without  the  limits  of  this  State — is  insolvent,  as  are  also 
all  the  securities  upon  his  bond  as  executor,  and  that  he  has 
made  no  settlement  of  his  executorship  with  the  Orphans'  Court. 
It  is  therefore  prayed  that  the  share  to  which  he  might  other- 
wise be  entitled  in  the  estate  be  appropriated  by  the  court  to 
make  good  his  default.  It  will  be  seen  from  this  statement  that 
in  order  to  effect  a  full  settlement  of  the  estate  it  was  indispen- 
sable that  an  account  should  be  taken  with  Savage,  the  execu- 
tor, in  order  to  ascertain  the  amount  of  his  defalcation  or  waste, 
and  to  repair  it  so  far  as  the  giiare  to  which  he  is  entitled  under 
the  will  is  sufficient  to  do  so.  We  think  therefore  he  was  very 
properly  made  a  party,  both  in  his  capacity  as  executor  and 
legatee.  It  would  be  contrary  to  the  plainest  didates  of  equity 
to  permit  him  to  share  one  seventh  of  the  residuum,  when  at 
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the  same  time  both  he  and  his  sureties  upon  the  bond,  which  he 
executed  for  the  security  of  the  estate,  are  insolvent  and  he  is 
indebted  to  the  estate  for  a  waste  or  conversion  of  the  assets  to 
a  larger  sum,  which  he  fails  to  pay  over  or  account  for. — Tus- 
cumbia,  Courtland  and  Decatur  Rail  Road  Co.  v.  Rhodes,  8 
Ala.  Rep.  206-22G;  Donalson's  Ex'r  v.  Pope&Posey,  13  Ala. 
Rep.  752-770.  To  make  this  application  of  the  legacy  of 
George  M.  Savage,  it  was  necessary  that  the  account  prayed 
for  should  be  taken,  and  hence,  as  we  have  said,  he  was  pro- 
perly made  a  party. — See  the  case  last  cited  and  the  authorities 
tliere  refered  to,  as  well  as  the  authorities  on  the  brief  of  the 
counsel  for  the  plaintiff  in  error;  also  Mobile  and  Cedar  Point 
Rail  Road  v.  Talman,  Ralston  &Co.  15  Ala.  Rep.  472;  Hun- , 
ley  et  al.  v.  Hunley,  ib.  91.  ^ 

2.  By  our  statutes  the  Orphans'  Courts  have  full  jurisdiction 
over  the  subject  of  granting  letters  of  administration,  and  of  all 
testamentary  and  other  matters  pertaining  to  an  Orphans'  Court, 
or  court  of  probate.— Clay's  Dig.  300,  §  21;  301,  §  25.  By 
the  20th  sec.  of  the  act  of  1S06,  the  widow  or  next  of  kin  to  the 
intestate,  or  some  of  them,  are  entitled  to  the  administration,  and 
nothing  is  said  in  the  statute  as  to  her  age ;  but  we  concede  that 
although  the  act  is  silent,  yet  it  would  be  improper  for  the  Or- 
phans' Court  to  appoint  her  unless  she  had  attained  her  major- 
ity, so  as  to  execute  a  bond  which  she  could  not  avoid.  This, 
however,  is  not  the  question  before  us.  Is  such  appointment, 
when  made  according  to  the  forms  which  the  law  prescribes, 
void,  and  can  it  be  so  declared  in  this  collateral  mode  of  pro- 
ceeding? We  are  clearly  of  opinion  that  her  appointment  at 
most  was  only  voidable,  and  that  having  consented  to  the  ap- 
pointment and  fully  ratified  it  since  she  has  come  of  age,  by 
filing  her  bill  and  proceeding  in  the  course  of  administration 
upon  the  effects  of  her  deceased  husband,  she  could  not  set  up 
her  infancy  to  avoid  the  grant  of  administration  or  her  liability 
upon  her  bond. — Reeves'  Domestic  Rel.  240 ;  Richardson  v. 
Boright,  9  Verm.  Rep.  3GS;  11  Serg.  &  Rawle,  305;  7  Watts, 
412;  5  Yerg.  Rep.  Gl;  2  Term  Rep.  426.  As  then  her  intes- 
tate's estate  has  the  security  of  a  good  bond,  and  she  produces  her 
letters  of  administration  granted  by  a  court  of  competent  juris- 
diction, is  of  full  age  and  insists  upon  her  rights  as  confered  by 
said  letters,  it  does  not  lie  with  the  defendants  to  say  she  should 
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not  recover  because  there  was  a  time  when  she  could  have 
avoided  the  bond.  But  we  think  it  clear  the  Court  of  Chancery 
should  not  go  behind  the  letters  and  retry  the  question  of  the 
complainant's  infancy  at  the  time  the  letters  were  granted  :  For 
I  take  it,  that  the  Orphans'  Court  in  the  grant  of  the  letters 
must  be  presumed  properly  to  have  investigated  and  correctly 
to  have  decided  all  questions  proper  to  be  determined  as  pre- 
requisites to  the  grant  of  administration,  it  appearing  that  its  ju- 
risdiction rightfully  attached. — 2  Greenl.  Ev.  §  339;  ib.  §  340. 
3.  We  proceed  next  to  notice  the  remaining  question  as  to 
whether  the  legacy  claimed  by  the  bill  was  vested  or  contingent, 
and  here  we  may  remark,  that  we  previously  had  occasion  to 
examine  this  question,  in  the  case  of  Goodman,  Ex'r,  v.  Ben- 
ham,  Adm'r,  16  Ala.  625,  and  then  arrived  at.  the  conclusion 
that  the  legacy  was  vested.  We  held  up  the  opinion,  however, 
in  that  case,  that  the  question  might  be  re-argued.  The  point 
has  been  fully  discussed  in  this  case,  and  we  see  no  reason  to 
doubt  the  correctness  of  our  first  conclusion.  The  law  is  said 
to  favor  the  vesting  of  estates,  and  in  cases  where  the  intention 
of  the  testator,  to  be  gathered  from  the  whole  will,  is  doubtful, 
that  construction  should  be  adopted  which  is  profitable  to  the 
devisee,  not  to  his  prejudice. — Bacon's  Abr.,  Wills,  g. ;  1  Jar- 
man  on  Wills,  726-'7.  So  when  there  is  a  doubt,  vested  rather 
than  contingent  remainders  are  favored. — 4  Pick.  Rep.  198 ;  2 
ib.  468;  21  ib.  312;  5  Mass.  Rep.  535;  10  Bacon's  Abr.  (Bou- 
vier's  ed.)  540;  1  Roper  on  Leg.  389.  So,  also,  courts  do  not 
favor  intestacy  as  to  the  residue  of  an  estate. — Lake  v.  Robin- 
son, 2  Merrivale,  385.  The  rule  which  favors  the  vesting  of 
legacies  will  prevail,  unless  a  clear  intention  is  shown  on  the 
will  that  it  shall  not  vest  until  the  happening  of  the  contingency, 
and  it  is  said  "  the  court  will  not  conjecture  in  favor  of  an  in- 
tention against  the  general  rule." — Gaskell  v.  Harman,  11  Ves. 
493;  Farley  v.  Gilmer,  12  Ala.  Rep.  141;  Marr'sEx'r  v.  Mc- 
Cullough,  Adm'r,  6  Por.  Rep.  507.  These  general  rules  can 
do  but  little  more  than  aid  us  in  arriving  at  the  intention  of  the 
testator,  for  in  all  cases  that  intention,  to  be  gathered  from  the 
whole  will,  must  be,  if  lawful,  the  law  for  the  court  in  giving 
eflect  to  the  will.  Wc  think  it  sufiicienily  appears  from  an  ex- 
amination and  careful  analysid  of  the  whole  will,  that  it  was  the 
intention  oftlie  testator  to  provide  against  intestacy  in  respcotto 
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any  portion  of  the  residuum  of  his  estate.  After  making  a  pro- 
vision for  Iiis  wife  in  the  second  item  of  the  will,  he  proceeds  in 
the  third  to  dispose  of  the  residue  as  follows :  "  It  is  my  will 
and  intention  to  give  and  bequeath  the  residue  of  my  estate, 
both  real  and  personal,  in  the  manner  and  form  hereinafter  spe- 
cified, to-wit — To  my  dear  children,  Beihaland  Dillahunty, 
Wm.  F.  T.  Savage,  George  M.  Savage,  Samuel  G.  Savage, 
John  Tacitus  Savage,  and  to  my  grand-children  hereinafter 
mentioned,  as  follows, — To  my  daughter,  Bethaland  Dilla- 
hunty, 1  bequeath  the  property  already  adv'anced  to  her  as  her 
marriage  portion — To  my  son-in-law,  John  B.  Dillahunty,  I 
give  and  bequeath  the  personal  property  heretofore  advanced  to 
him,"  iScc.  The  testator  then  provides  that  in  the  future  and 
final  disposition  of  his  estate  as  afterwards  directed,  the  advances 
already  mad«  to  any  of  his  children  (and  wliich  he  had  charged 
in  a  book  with  the  prices  annexed)  shall  be  deducted  from  the 
portion  of  the  child  or  grand-child  so  advanced.  By  the  fourth 
item,  he  directs  his  estate  to  be  kept  together,  and  the  plantation 
to  be  kept  up  until  the  death  of  his  wife,  Ann  R.  Savage,  and 
when  his  younger  children  arrive  at  the  age  of  twenty-one,  he 
directs  his  executors  to  give  them  as  much  property  as  he  had 
advanced  to  his  other  children  upon  their  marriage  or  majority. 
The  fifth  item  provides  for  the  annual  division  of  ihe  proceeds  of 
the  croj^s  (deducting  what  is  necessary  for  the  support  of  his 
wife  and  sons,  Samuel  G.  and  John  Tacitus,)  between  his  chil- 
dren who  are  married  or  are  of  full  age,  to  be  accounted  for  by 
ihem  on  the  final  division,  and  the  younger  children  who  may 
not  have  received  the  benefit  of  these  dividends,  shall  be  reim- 
bursed their  proportion,  with  interest,  on  the  final  division. 
The  sixth  provides  for  the  professional  education  of  S.  G.  and 
J.  T.  Savage  out  of  his  estate,  which  is  not  to  be  deducted 
from  their  shares  on  final  division.  The  eleventh  item  provides 
that  "  upon  the  death  of  Ann  R.  Savage,  wife  of  testator,  that 
•111  the  property  of  every  kind,  both  real  and  personal,  then  in 
the  hands  of  the  executors,  shall  be  equally  divided  between 
testator's  children  and  grand-children,  in  the  mode  already  pro- 
vided, one  seventh  to  Samuel  G.  Savage,"  &c.  We  are  clear 
in  the  opinion  that  the  intention  of  the  testator  was  to  vest  the 
interest  immediately  upon  his  death,  when  the  will  would  take 
effect,  but  to  postpone  the  enjoyment  or  possession  until  after 
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the  death  of  Ann  R.  Savage.  The  third  item  we  think  vests 
the  legacy — the  eleventh  item  shows  the  time  when  it  shall  be 
enjoyed.  We  think  this  idea  pervades  the  whole  will.  Equal- 
ity as  to  the  distribution  of  his  estate  between  all  his  children 
seems  to  have  been  the  testator's  leading  object,  and  such  por- 
tions of  his  estate  as  well  might  be  distributed  without  crip- 
pling the  operations  of  the  farm,  he  orders  to  be  annually  divided, 
which  portions  so  divided  are  to  be  taken  into  the  account  upon 
final  distribution,  the  shares  of  the  younger  children  in  the  prof- 
its of  the  estate  to  bear  interest  until  enjoyed  by  them.  But 
they  were  entitled  to  their  dividend  if  they  married  or  came  of 
age,  although  Ann  R.  Savage  was  in  life:  Thus  showing  that 
their  interest  vested  and  that  a  portion  could  be  realised  before 
the  happening  of  the  event,  which  according  to  the  construction 
contended  for  by  the  counsel  for  the  defendants  in  error,  the 
gift  was  to  attach.  It  is  unnecessary,  however,  to  dwell  longer 
upon  this  point,  as  we  repeat  that  from  an  examination  of  the 
will  and  the  language  employed,  we  believe  we  should  do  vio- 
lence to  the  intention  of  the  testator  as  well  as  run  counter  to 
estaWished  precedents  to  hold  this  a  contingent,  not  a  vested 
legacy. 

We  might  here  close  this  opinion,  but  as  in  all  probability 
the  case  may  return  unless  the  other  questions  raised  are  de- 
cided, we  proceed  briefly  to  state  the  law  as  applicable  to  them, 
and  which  will  guide  the  chancellor  and  the  register  in  the 
further  proceedings  to  be  had  in  the  cause. 

As  to  the  legacy  left  to  William  F.  T.  Savage,  if  he  was 
dead  at  the  time  of  the  death  of  the  testator,  express  provis- 
ion is  made  in  the  will  that  his  portion,  to  be  ascertained  in 
the  mode  therein  prescribed,  shall  be  divided  among  the  chil- 
dren and  grand-children  of  the  testator,  in  the  same  manner  a3 
19  expressed  in  respect  of  the  other  properly  bequeathed  them. 
It  is  plain  then,  that  if  he  was  dead  when  the  will  was  made 
or  when  the  testator  died,  the  complainant's  intestate  was  enti- 
tled to  his  proportion  of  the  share  so  bequeathed.  This  point 
was  decided  by  ua  In  the  case  of  Goodman,  Ex'r,  v.  Benham, 
Adnj'r,  above  cited. 

1.  The  fifth  item  of  the  will  requires  the  executors  to  divide 
between  the  eiiildron  who  are  married  or  are  of  full  age  the  net 
proceeds  of  the  crops  to  be  realized  by  tlie  executors,  after  de- 


130  ALABAMA. 


Savage,  adm'x,  v.  Benham,  adm'r,  et  alis. 


ducting  what  is  necessary  for  the  support  of  the  testator's  wife, 
as  provided  for  in  the  second  item,  "  and  for  the  support,  board- 
ing and  schoohng  of  his  younger  sons,  Samuel  G.  and  Tacitus." 
And  it  is  provided  by  the  sixth  item,  that  if  either  of  the  latter 
should  conclude  to  study  professions,  the  executors  are  to  pay 
the  expenses  thus  incurred,  "to  be  deemed  a  part  of  their  edu- 
cation, for  which  my  estate  generally  is  to  be  made  chargeable, 
and  not  their  portions  or  distributive  shares  of  the  same."  The 
testator  also  provides  that  upon  the  final  division  of  his  estate, 
the  younger  children  who  may  not  have  had  the  benefit  of  such 
annual  dividends  to  be  made  by  the  executors  of  the  proceeds  of 
the  crop  are  to  be  re-imbursed  their  proportion  with  lawful  in- 
terest. Now  we  think  it  results  from  the  foregoing  extracts  that 
it  was  the  intention  of  the  testator  that  his  two  younger  children, 
of  whom  the  plaintiff's  intestate  was  one,  should  be  supported 
and  educated  out  of  the  estate,  or  rather  out  of  the  profits  ac- 
cruing upon  the  farm,  &c. ;  and  that  such  necessary  expenses 
as  were  actually  incurred  in  the  support  and  education  of  said 
intestate  should  constitute  a  valid  demand  against  the  estate. — 
Whether  these  expenses  have  actually  been  paid,  or  remain  to 
be  paid  by  the  plaintiff  as  administratrix  of  said  Samuel  G., 
makes  no  difference.  The  will  provides  for  their  payment  out 
of  the  estate,  and  the  executor  is  not  the  less  bound  to  pay  the 
expenses  necessarily  incurred,  because  the  party  for  whose  ben- 
efit they  were  appropriated  is  dead.  In  taking  the  account  it 
will  be  proper  to  ascertain  what  sums  have  been  paid  by  the  in- 
testate, or  remain  to  be  paid  by  his  administratrix  for  his  neces- 
sary support  and  his  education,  before  his  marriage  or  arrival  at 
the  age  of  twenty-one.  The  bill  does  not  aver  that  the  expen- 
ses were  incurred  in  studying  a  profession  under  the  sixth  item. 
Had  such  been  the  case,  we  apprehend  the  executor  should  be 
required  to  pay  for  such,  though  incurred  after  marriage,  or  after 
the  party  had  attained  his  age  of  majority,  since  the  will  provides 
for  such  payment  irrespective  of  the  age  when  the  party  may 
study  the  profession.  But  the  plaintiff  cannot  recover  for  such 
sums  as  might  well  have  been  expended  in  education,  &c.,  but 
which  were  not  so  expended.  Only  the  actual  necessary  and 
proper  expenses  should  constitute  a  charge  against  the  estate, 
before  the  surplus  is  divided. 

2.  As  to  the  dealing  between  the  executor  and  Dillahunty, 
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by  which  the  latter  fell  in  debt  to  the  estate,  and  for  which  in- 
debtedness he  confessed  judgment,  a  portion  only  of  which  has 
been  paid,  we  need  only  remark,  that  he  (Dillahunty)  denies  all 
fraud  in  the  matter  of  the  receipt  of  the  money  and  confession  of 
the  judgment — denies  that  any  div^ision  of  the  proceeds  of  the 
crops  was  ever  made  on  account  of  the  litigation  in  which  the 
estate  was  involved,  and  deniesthathereceivedanysums  of  money 
from  George  M.  Savage  as  executor  in  right  of  his  wife,  or  in 
his  character  as  husband  of  his  said  wife,  the  receipts  for  which 
were  fraudulently  transferred  into  a  debt,  as  is  charged  in  the 
bill.  It  is  insisted  by  the  counsel  for  the  plaintifi'  in  error,  that 
the  answer  of  Dillahunty  is  insufficient  and  evasive,  and  the  al- 
legation of  the  bill  charging  him  with  the  receipt  from  the  exe- 
ecutorof  $7, 000  on  account  of  the  legacy  to  his  wife,  the  proceeds 
of  the  crops  under  the  fifth  and  ninth  clauses  of  the  will,  should  be 
considered  admitted.  Conceding  the  general  principle  that  where 
a  fact  is  alleged  which  p/ivna  ^icic  is  within  the  knowledge  of 
the  defendant,  and  which  he  fails  to  answer,  it  must  be  regarded 
as  admitted  by  him,  so  far  as  to  dispense  with  proof  by  com- 
plainant to  establish  its  truth,  as  the  same  is  asserted  in  Kirkman 
v.  Vanlier,  (7  Ala.  Rep.  217,)  yet  we  do  not  think  it  applies  to 
the  case  before  us.  Here  the  defendant  denies  the  alleicalion 
of  the  bill  that  any  division  was  jnade  of  the  net  proceeds  of  the 
crops,  and  adopting  the  language  of  the  bill,  negatives  the  charge 
as  to  the  receipt  of  the  money,  as  we  have  above  stated.  That 
such  an  answer  is  objectionable  as  insufficient  there  is  no  doubt, 
and  had  the  plaintiff'  excepted  to  it,  the  exception  should  have 
been  sustained.  It  is  not  sufficient  that  an  a;iswer  contains  a 
general  denial  of  the  matters  charged;  there  must  be  an  answer 
to  the  inquiries  upon  the  general  subject.  The  defendant  must 
speak  directly  and  without  evasion — must  not  only  answer  the 
charges  literally,  but  rau3t  confess  or  ft-averse  the  substance  of 
each  charge. — Story's  Eq.  PI.  '^  852,  n  ■}.  So  also,  if  the  de- 
fendant dciiy  a  fact,  he  must  traverse  it  directly,  and  not  by  way 
of  negative  pregnant;  if  the  fact  charged  in  the  bill  be  stated  to 
be  done  under  divers  circumstances,  the  defendant  may  not  tra- 
verse it  literally  as  laid  in  the  bill,  but  be  must  traverse  the 
point  of  substance. — Danl.  Ch.  Pr.  835.  It  was  not  sufficient 
llien  for  this  defendant  to  deny  "  that  he  received  any  sum  of 
money  from  the  said  George  M.  Savage  as  executor  of  the  said 
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Samuel  Savage,  in  right  of  his  wife,  or  in  his  character  as  husband 
of  his  said  wife,  the  receipts  for  which  were  fraudulently  trans- 
ferred into  a  debt,  as  is  falsely  charged  by  the  bill ;  nor  was  the 
judgment  mentioned  by  the  complainant  fraudulendy  confessed." 
In  Wharton  v.  Wharton,  1  S.  &  S.  235,  (S.  C.  1  Cond.  Eng. 
C.  Rep.  117,)  Sir  John  Leach,  V.  C,  said,  "It  is  true  that  the 
general  answer  in  this  case  includes  in  it  an  answer  to  the  parti- 
cular inquiry.  But  such  a  mode  of  answering  may  in  some 
cases  be  resorted  to  in  order  to  escape  from  material  discovery^ 
and  it  is  safer  to  adhere  in  all  cases  to  the  general  rule  that  par- 
ticular cases  must  be  answered  particularly  and  precisely."  So 
in  Woods  v.  Morrell  et  al.,  1  Johns.  Ch.  Rep.  Wo-107,  it  was 
held  that  particular  and  precise  charges  must  be  answered  par- 
ticularly and  precisely,  and  not  generally,  although  the  general 
answer  may  amount  to  a  full  denial.  These  authorities  and 
raanv  others  which  mio;lit  be  added  show  that  the  answer  of  Dil- 
lahunty  is  insufficient,  although  it  amounts  to  a  general  denial 
of  the  charge  in  the  bill.  But  while  it  would  entitle  the  com- 
plainant to  her  exception,  it  cannot  we  think  be  regarded  as  an 
admission  of  the  allegation.  Not  having  been  excepted  to,  its 
effect  is  to  put  the  complainant  to  proof  of  the  allegation  in  her 
bill,  but  does  not  require  the  same  amount  of  proof. — McGehee 
V.Goodwin,  15  Ala.  Rep.  232 ;  Waters  v.  Creagh,  4  Stew.  & 
For.  410  ;  Wilkins  v.  Woodfin,  5  Munf.  Rep.  183  ;  Danl.  Ch. 
Pr.  984,  and  notes.  We  do  not  think  tliat  the  record  before  us 
warrants  the  conclusion  that  Dillahunty  received  the  money  for 
which  he  confessed  judgment  to  the  executor  in  payment  or  on 
account  of  his  wife's  legacy,  but  it  is  pretty  clear  on  the  other 
iiand,  that  he  received  it  under  a  contract  to  refund  it  to  the  ex- 
ecutor, as  is  evidenced  by  the  confession  of  the  judgment  and  a 
re-payment  of  a  portion  of  said  indebtedness.  He  then  occu- 
pies the  relation  of  ajucfgrnent  debtor  to  the  executor  for  eflects 
of  the  estate  received  by  him.  Such  being  the  case,  the  equity 
of  the  wife  remains  unimpaired,  for  the  husband's  marital  rights 
have  never  attached  to  the  fund.  He  has  not  dealt  with  the  ex- 
ecutor as  husband,  with  the  view  of  binding  the  wife's  estate. — 
Her  rights  in  respect  of  the  legacy  remain  unaffected  by  the  hus- 
band's conduct.  What  are  her  rights  as  ao-ainst  her  husband, 
or  his  creditors.'*  Were  the  husband  seeking  the  aid  of  the 
court  to  reduce  the  legacy  into  possession,  it  is  well  settled  that 
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the  court  would  require  him  to  make  a  suitable  settlement  upon 
the  wife.  It  is  further  the  settled  doctrine  that  the  wife  may  re- 
sort to  a  court  of  chancery  to  have  such  settlement  decreed  her 
out  of  her  equitable  estate. — Atherly  on  Mar.  Set.  «4o ;  Murray 
V.  Loid  Elibank,  5  Ves.  737;  Carr  v.  Taylor,  10  ib.  574.  And 
it  is  said  that  to  obtain  her  the  aid  of  the  court,  it  is  not  neces- 
sary that  she  should  fde  a  bill,  for  the  court  will  grant  her  its  as- 
sistance merely  upon  her  petition. — Atherly,  345  ;  1  Atk.  192 ; 
ib.  2S0  ;  see  also  as  to  the  right  to  a  settlement,  2  Kent's  Com. 
139-40;  Kenney  v.  Udall,  5  Johns.  C.  Rep.  464;  and  Danl. 
C.  Pr.  141-2,  as  to  the  form  of  the  order.  Neither  can  the  cre- 
ditor of  the  husband  resort  successfully  to  a  court  of  equity  to 
subject  the  legacy  of  the  wife  to  the  payment  of  the  husband's 
debts,  where  they  have  joined  in  a  voluntany  conveyance  to  an- 
otlier. — Andrews  &  Bros.  v.  Jones,  10  Ala.  Rep.  400,  and  au- 
thorities there  cited.  So  in  a  suit  by  husband  and  wife  for  the 
legacy  of  the  latter,  it  was  held  that  the  executor  cannot  plead  a 
debt  due  from  the  husband  to  the  executor. — Per  Sir  William 
Grant,  in  Carr  v.  Taylor.  10  V^es.  574. 

These  authorities  may  suffice  to  show  that  the  husband  never 
having  reduced  the  legacy  into  possession,  the  wife's  equity  to  a 
suitable  settlement  out  of  her  share  of  the  estate  is  not  to  be 
considered  as  affected  by  reason  of  his  indebtedness  to  the  ex- 
ecutor. 

Perhaps  we  have  no  need  to  go  farther  into  die  questions 
presented,  as  the  principles  above  educed  will  be  sufficient  for 
the  guidance  and  future  dii^pos^ition  of  the  cause.  If  a  balance 
remains  after  making  a  suitable  settlement  on  tlie  wife,  it  should 
not  go  to  Dillahunty,  but  be  appropriated  in  discharge  yio  tanlo 
of  his  indebtedness  to  the  estate. 

Let  the  decree  of  the  Chancery  Court  be  reversed  and  the 
cause  remanded,  that  a  reference  may  be  awarded,  and  a  decree 
pronounced  in  accordance  with  the  views  here  expressed. 

Let  the  defendants  pay  the  costs  of  this  court. 

Paiusons,  J.,  not  sitting. 


VS^'  <«;i%U4^p.^iw 
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1.  Where  the  payment  of  a  legacy  is  made  to  depend  on  the  estate  being 
worth  a  specified  amount  after  the  debts  are  paid,  the  point  of  time  at 
wliich  the  value  of  the  estate  is  to  be  ascertained  is  not  that  of  the  testa- 
tor's death  or  of  the  probate  of  his  will,  but  that  at  which  the  assets  are 
applied  in  due  course  of  administration  to  their  proper  objects  in  con- 
formity with  the  directions  of  the  will. 

2.  If  the  payment  of  a  legacy  is  made  to  depend  on  the  condition  that  the 
estate  in  the  hands  of  the  executor  is  worth  a  specified  amount  after  the 
debts  are  paid,  the  distributive  share  which  is  allotted  to  the  widow,  in 
consequence  of  her  dissent  from  the  will,  is  not  to  be  taken  into  the 
esiimate  in  ascertaining  the  value  of  the  estate. 

Error  to  the  Chancery  Court  of  Lauderdale.  Tried  before 
the  Hon.  David  G.  Ligon. 

Ormoxd,  Wm.  Cooper  and  Irvixe,  for  plaintiffs  in  error: 

1.  The  decree  of  the  chancellor  assumes,  that  the  property 
of  the  testator  was  in  the  hands  of  the  executor  from  the  time  of 
the  probate  of  the  will  for  the  purpose  of  proving  its  value  to  be 
$80,000.  This  is  manifestly  wrong.  The  previous  clauses  of 
the  will  required  the  executor  to  keep  the  estate  together  with  the 
slaves,  &c.  for  one  year,  and  authorised  him  to  do  so  for  two 
years,  after  which  it  was  to  be  sold  on  a  credit  of  one  and  two 
years,  and  then  converted  into  "  ready  money. ^^  So  that  it  is 
manifest  the  testator  contemplated  that  at  least  four  years 
should  elapse  before  the  estimate  of  the  value  of  the  estate  could 
be  made. 

2.  The  effect  of  the  dissent  of  the  widow  to  the  will  was  to 
invest  her  Aviih  a  title  to  one  half  the  personal  estate  as  dower, 
there  being  but  one  child,  and  this  produced  a  virtual  intestacy 
as  to  that  portion  of  the  estate. — Clay's  Dig.  300,  §  20.  This 
portion  of  the  estate  never  came  to  the  hands  of  the  executor, 
and  was  therefore  not  a  fund  for  the  purpose  of  paying  legacies. 

3k  Though  events  happening  subsequent  to  the  will  cannot 
vary  its  construction,  yet  it  is  the  duty  of  the  court  to  place  it- 
self if  possible  in  the  situation  of  the  testator,  to  ascertain  if  pos- 
sible his  meaning,  and  as  in  this  case  the  whole  scheme  of  the 
will  depended  on  the  wife  abiding  by  it,  it  is  impossible  to  sup- 
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pose  this  was  not  an  event  contemplated  by  him.  Therefore 
it  was,  doubtkssj  that  he  required  the  estate  to  be  kept  together 
at  least  one  year  by  his  executor,  by  which  time  it  would  be  as- 
certained whether  the  widow  would  abide  by  or  dissent  from 
the  will. — 1  Jarnian  on  Wills,  259  ;  1  Cox,  324  ;  1  Vesey  jr. 
475;  11  ib.  457;  1  Greenl.  Ev^  <^  2S7. 

L.  P.  Walker-  for  defendants: 

1.  It  is  not  contended  on  the  part  of  the  defendants  in  error 
that  their  legacies  are  not  contingent.  This  is  expressly  admitted. 
But  we  insist  that  the  corUingenaj  upon  which  they  were  to  vest 
is  this — when,  after  the  payment  of  the  debts  of  the  testator  and 
deducting  the  portion  given  to  the  widow  hij  the  will,  his  estate, 
meaning  thereby  property  of  all  sorts,  in  the  hands  of  the  execu- 
tor, amounted  in  vahic  to  $80,000.  The  dispute  then  is  not  as 
to  the  character  of  the  legacies,  both  parties  admitting  them  to  be 
contingent,  but  it  is  as  to  whai  is  the  contingency  upon  the  hap- 
pening of  which  they  were  to  vest. 

2.  The  dissent  of  the  widow  from  the  provisions  of  the  will 
cannot  in  any  wise  affect  tlie  construction  to  be  placed  upon  it. 
"No  extrinsic  evidence  furnished  by  facts  occurr'iog subsequent 
to  the  death  of  the  testator  can  be  allowed  to  alter  the  construction 
of  a  will,  or  to  wrest  from  a  legatee  any  rights  conferred  by  if." 
Jeremy's  Eq.  54  ;  4  Vesey,  329  ;  19  ib.  367,  533  ;  1  Merivale, 
360,  419  ;  2  McCord's  Ch.  274;  1  Johns.  Ch.  233.  "A  will 
must  be  construed  as  it  would  be  at  the  instant  of  the  testator's 
death,  and  no  subsequent  fact  or  event  can  alter  that  construc- 
tion."— 2  Douglass,  494,  note  1;  3  Burrows'  Rep.  15S1 ;  2 
Dallas,  244;  18  Johns.  3S1;  1  Vesey  sen.  153;  Ram  on  Wills, 
107-8 ;  2  Hill's  Rep.  85-8.  Nor  will  inconvenient  consequences, 
not  in  contemplation  of  the  testator  at  the  time  of  making  the 
will,  be  considered  in  construing  it. — 1  Meriv.  358,  419;  7  Ves. 
368.  Now  the  widow's  dissent  is  certainly  an  event,  and  oc- 
curred subsequent  to  the  publication  of  the  will.  The  court 
therefore,  in  placing  a  construction  upon  the  will,  has  no  right  to 
know  that  the  widow  has  dissented. — See  further,  Coke  on  Litt. 
646,  note  b;  18  Vesey,  466;  1  Brown's  Ch.  472;  Wigrani  on 
Wills,  8. 

3.  In  all  cases  o(  contingent  legacies,  the  criterion  by  which 
to  ascertain  when  they  become  veMcd  must  be  furnished  by  the 
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will  itself,  and  i&  to  be  discovered  upon  a  mere  inspection  of  the 
will  by  the  court.  Of  course  then,  anything  which  changes  or 
subverts  the  criterion  furnished  by  the  will,  in  order  to  ascertain 
when  these  legacies  vested,  is  altogether  dehors  the  record,  and 
cannot  be  considered  at  all  in  inquiring  whether  the  legatees  are 
entitled.  To  permit  the  widow's  dissent  to  affect  the  construc- 
tion of  the  will  would  be  to  alter  totally  the  criterion  for  the  as- 
certainment of  the  contingency  upon  which  the  legacies  depend, 
and  to  set  up  an  entirely  new  and  different  one.  What  is  the 
criterion  which  the  will  furnishes "?  It  is  this  :  If  after  the  pay- 
ment of  the  debts  and  deducting  the  portion  given  to  the  widow 
by  the  will,  the  balance  of  the  estate  in  the  hands  of  the  exe- 
cutor shall  amount  to  $80,000,  these  legacies  were  to  vest. 
The  debts  (as  the  register  reports)  were  about  $30,000,  and  the 
widow's  portion  under  the  will  was  worth  about  $10,000.  The 
will  then  in  effect  provides,  that  if  the  estate  in  the  hands  of  the 
executor,  after  paying  out  $30,000  (debts)  and  <Jeducting  pro- 
perty worth  $10,000,  (the  widow's  portion,)  shall  amount  to 
$80,000,  the  legacies  were  to  vest.  Now  if  regard  is  to  be  had 
to  the  act  of  dissent,  this  criterion  is  completely  upset,  for  the 
widow's  share  after  her  dissent  became  $53,000:  And  the  con- 
struction contended  for  by  the  plaintiff  in  error  is  that  our  lega- 
cies were  to  vest,  if  after  paying  the  debts  ($30,000,)  and  the 
widow's  share  after  her  dissenty  ($53,000,)  the  balance  of  the 
estate  amounted  to  $80,000  :  That  is  to  say,  the  criterion  fur- 
nished by  the  will  is  to  deduct  from  the  entire  estate  $40,000 — 
that  contended  for  by  the  plaintiff  in  error  is  to  deduct  $83,000. 
Obviously  the  latter  is  a  complete  subversion  of  the  former,  and 
by  adopting  ^t  an  entirely  new  ivill  is  made. 

4.  The  widow's  dissent  can  defeat  the  legacies  only  upon  the 
ground  that  it  operates  an  implied  revocation  of  them.  But 
revocations  are  never  implied  except  in  case  of  a  subsequent 
marriage,  birth  of  a  child,  or  birth  cf  posthumous  child. 

DARGAN,  C.  J.— This  bill  was  filed  by  the  defendants  in 
error  to  recover  legacies  bequeathed  to  them  by  the  last  will 
of  Joseph  L.  D.  Smith.  By  the  first  clause  of  the  will  the 
testator  directed  that  all  debts  should  be  paid  as  they  became 
due :  He  then  bequeathed  to  his  wife  his  furniture,  carriage 
and  horses,  and  some  slaves,  and  directed  that  she  be  supported 


-  JUNE  TERM,  1849. 137 

Kirkman,  ex'r,  et  al.  v.  Mason  et  als. 

out  of  the  proceeds  of  his  estate,  with  the  same  ease  and  com- 
fort to  which  she  was  accustomed  during  the  hfe  of  the  tes- 
tator, and  in  the  event  of  her  marriage  he  bequeathed  to  her  ten 
thousand  dollars,  the  property  he  had  given  her  to  be  consid- 
ered as  part  of  that  sum.     By  the  third  clause  of  the  will  the 
testator  directs  that  his  slaves  in  Mississippi  be  sold  at  the  expi- 
ration of  a  year  from  his  death,  unless  in  the  opinion  of  his 
executors  it  be  advisable  not  to  sell;  in  that  event,  they  were 
directed  to  rent  land  in  Mississippi  and  save  another  crop ;  and 
at  the  expiration  of  this  year,  they  were  directed  to  sell  the 
slaves,  horses,  cattle  and  other  stock  on  a  credit  of  one  and  two 
years.     He  also  directed  that  the  lands  that  he  owned  on  the 
Mississippi,  in  co-partnership  with  Thomas  Kirkman,  should  be 
sold  as  soon  as  fifteen  dollars  per  acre  could  be  obtained  for  them 
on  a  credit  of  one  and  two  years.     He  then  gives  directions 
as  to  the  education  of  his  only  daughter,  Jane.     The  seventh 
ilem  of  tlie  will  is  in  the  following  language :  "After  my  debts 
are  paid,  and  when  the  estate  in  the  hands  of  my  executors 
shall  amount  to  eighty  thousand  dollars,  I  give  and  bequeath  to 
each  of  my  executors  one  thousand  dollars— To  my  sister,  Re- 
becca F.  Williams,  two  thousand  dollars  ;  to  Rebecca  J.  White 
one  thousand  dollars;  to  Rebecca  E.  Dancy  one  thousand  dol- 
lars; to  Mary  Jane  Stodder  one  thousand  dollars;  toMalindaK. 
Williams  one  thousand  dollars ;  to  Henry  D.  Smith  one  thousand 
dollars;  to  Thomas  Williams,  of  Mississippi,  five  hundred  dollars; 
my  interest  in  Texas  lands  to  Lawrence  Williams,  and  the  rest 
and  residue  of  my  estate,  both  real  and  personal,  I  give  and  be- 
queath to  my  only  daughter,  Jane."     The  testator  then  pro- 
ceeds to  make  a  further  disposition  of  the  property  in  the  event 
of  her  death  without  issue.     In  a  short  time  after  the  probate  of 
the  will  the  widow  dissented  from  it  and  claimed  the  share  she 
was  entitled  to  receive  by  law.     In  directing  an  account  to  be 
taken  with  the  view  to  ascertain  whether  the  estate  in  the  hands 
of  the  executors,  after  the  payment  of  the  debts,  amounted  to 
$80,000,   the  chancellor  determined  that   the  dissent  of  the 
widow  from  the  will,  by  which  she  became  entitled  to  one  half 
of  the  personalty,  there  being  but  one  child,  could  not  be  con- 
sidered, and  that  the  share  she  became  entitled  to  receive  under 
the  statute  of  distributions  must  be  considered  as  a  part  of  the 
«8tatc  in  the  hands  of  the  executors.     He  also  directed  tlie  cs- 
10 
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late  to  be  valued  at  the  date  of  the  probate  of  the  will,  withowt 
regard  to  any  subsequent  loss  or  depreciation  that  the  estate 
might  have  suffered.  The  estate  thus  valued  was  ascertained  to 
amount  to  more  than  eighty  thousand  dollars-,  after  deducting 
the  amount  that  the  testator  owed  at  his  death,  whereupon  a  de- 
cree was  rendered  against  the  executor,  in  favor  of  the  com- 
plainants. 

We  do  not  think  it  material  to  enquire  whether  the  legacies 
are  vested  or  not.  If  we  were  to  admit  that  they  were  techni- 
cally vested,  so  that  the  representatives  of  the  legatee  would  be 
ontided  to  demand  the  legacy  if  the  legatee  himself  would 
l>ave  been  eniided  to  it,  liad  he  been  living,  still  the  ques- 
tion would  be  the  same,  and  that  is,  whether  the  estate  in  the 
hands  of  the  executors,  after  the  payment  of  the  debts,  is  of  the 
value  of  eighty  thousand  dollars.  It  is  on  this  co<ntingeHcy  that 
the  complainants  are  entided  to  demand  payment  of  their  legacies. 

It  will  be  at  once  seen  that  the  time  of  the  valuation  of  die 
estate  becomes  an  important  enquiry,  when  the  payment  of  leg- 
acies is  made  to  depend  on  such  valuation.  For  instance,  if  a 
legacy  is  directed  to  be  paid  on  the  condition  that  the  estate  ts 
worth  $50,000.  after  the  payment  of  all  debts — suppose  the  es- 
tate at  the  time  of  the  probate  of  the  will  was  w^orth  this  sura, 
over  and  above  all  the  debts  that  the  testator  owed,  but  owing 
to  losses  for  which  the  executor  was  not  responsible,  before  the 
debts  were  all  paid,  the  estate  should  become  insolvent,  could 
the  executor  be  charged  with  the  payment  of  this  legacy  ?  All 
v/ill  answer  that  he  could  not,  unless  the  loss  to  the  estate  ori- 
ginated from  some  actor  neglect  of  duty  &a  his  part.  So  if  the 
estate  at  the  time  of  the  death  of  the  testator  would  not  be  valued 
at  a  sum  sufficient  to  pay  the  debts  and  kave  a  balance  of 
$50,000,  but  from  a  sudden  rise  in  the  value  of  property,  in  a 
short  time  after  the  death  of  tlie  testator  and  before  the  estate 
was  administered,  it  was  so  increased  in  value  that  it  could  well 
pay  not  only  the  debts  but  also  the  legacies,  could  it  be  coi>- 
tended  that  the  legatee  could  npl  receive  payment  of  his  legacy, 
because  at  the  moment  of  the  death  of  the  testator,  or  at  tlie 
lime  of  the  probate  of  the  will,  the  estate  would  not  have  been 
valued  by  prudent  men  at  a  sum  sufficient  to  entide  the  legatee 
to  demand  payment?  We  think  these  supposed  cases  show  the 
impropriety  of  fixing  on  the  lime  of  the  death  of  the  teslat»r  or 
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of  the  probate  of  the  will  as  the  lime  at  which  the  vaJue  of  the 
estate  is  to  be  ascertained.  If  we  say  the  right  to  payment  de- 
pended on  the  value  of  the  estate  at  the  deadi  of  the  testator, 
ihe  legatee  would  be  in  many  cases  entitled  to  demand  it,  al- 
though the  debts  were  not  all  paid :  On  the  contrary,  he  might 
in  many  cases  not  be  entitled  to  his  legacy,  although  ihe  estate 
was  able  not  only  to  pay  the  debts,  but  also  to  pay  all  tiie  lega- 
cies, according  to  the  provi^sioris  of  the  will.  We  cannot,  there- 
fore, adopt  the  time  of  the  death  of  the  testator,  nor  of  the  |>ro- 
bate  of  the  willj  as  the  correct  point  of  time  at  which  to  ascer- 
tain the  value  of  the  estate.  Either  might  lead  to  results  not 
only  op[)osed  to  the  intention  of  the  testator,  but  even  opposed 
to  law-  Tn  the  case  of  the  Att'y  Gea'l  y.  Robins,  2  P.  Wms. 
23,  a  testator  gave  several  legacies,  and  at  the  latter  part  of 
his  will  he  added  that  he  apprehended  there  would  be  a  consider- 
able surplus  beyond  what  he  had  given,  and  therefore  he  gave  other 
legacies.  At  the  lime  of  the  death  of  the  testator  the  estate  was 
sufficient  to  payall  the  legacies,  but  owing  to  the  sudden  fall  in  the 
value  of  South  8ca  stock,  there  was  a  deficiency.  It  was  decreed 
that  the  later  legacies  were  lost.  It  was  the  evident  intention  of 
the  testator  that  the  legacies  given  in  the  previous  part  of  the  will 
should  be  prcfered,  and  as  the  estate,  although  sufficient  at  his 
death  to  pay  all  legacies,  became  insufficient  in  the.course  of  ad- 
ministration, the  loss  was  thrown  exclusively  on  those  later  lega- 
cies. In  the  case  of  Silsby  v.  Silsby,  3  Cranch,  249,  the  testator 
gave  several  legacies  and  annuities  after  the  payment  of  his 
debts.  The  will  then  provided  that  if  the  personal  estate  and 
the  produce  arising  from  the  sale  of  his  real  estate  should  not 
be  sufficient  to  ])ay  the  several  legacies  and  annuities  bequeathed 
by  the  testator,  then  lievdirectec*  that  the  annuities  and  legacies 
should  not  abate  in  proportion,  but  that  die  whole  of  the  defi- 
ciency should  be  deducted  out  of  the  legacies  of  $1-300  be- 
queathed to  Enoch  Silsby.  At  the  time  of  the  death  of  tho 
testator,  the  estate  was  ample  to  pay  all  debts  and  legacies,  but 
owing  to  the  bankruptcy  of  the  executor  there  was  a  deficiency. 
The  question  arose  between  Enoch  Silsby  and  the  other  lega- 
tees, whether  the  loss  should  be  homo  exclusively  by  him?  lie 
contended  that  whclhcr  the  estate  was  sufficient  vr  not  to  pay 
all  the  legacies,  must  depend  on  the  value  of  it  at  the  death  of 
the  testator,  and  that  he  should  not  be  made  to  bear  the  loss 
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exclusively^  resulting  from  the  waste  and  insolvency  oftbeexe- 
Cfutor.  Judge  Marshall  said,  "that  the  time  of  ascertaining  the 
sufficiency  of  the  estate  is  when  the  will  is  carried  into. execu- 
tion by  the  application  of  the  funds  to  their  proper  objects, 
wnder  the  directions  of  the  will;  when  that  application  is  made, 
if  a  deficiency  appears,  then  the  loSs  must  be  borne  by  Enoch 
Silsby."  This  opinion  is  in  accordance  with  the  well  settled 
.f)rinciples  of  law.  For  instance,  if  the  estate  is  able  to  pay  not 
Cnly  the  debts,  but  also  all  legacies  at  the  death  of  the  testator, 
|but  owing  to  the  waste  of  the  executor  there  is  a  deficiency,  the 
legatees  must  bear  the  loss  as  between  them  and  the  creditors, 
end  the  value  of  the  estate  at  the  death  of  the  testator  can  have 
no  influence  on  the  rights  of  creditors,  in  a  controversy  with 
legatees.  So,  if  some  legatees  are  to  be  prefered  in  payment  to 
Others,  by  the  directions  of  the  will,  and  in  the  course  of  admin- 
istration a  deficiency  occurs,  the  prefered  legatees  are  not  to 
hear  the  loss  of  this  deficiency  as  between  them  and  the  other 
legatees,  whether  the  deficiency  occurs  from  the  waste  of  the  exe- 
cutor or  from  the  depreciation  of  the  value  of  the  estate  from 
any  accidental  cause  for  w  hich  the  executor  is  not  responsible. — 
Marsh  v.  Evans,  1  P.  Williams,  6GS  ;  2  Lomax  on  Executors, 
122;  2  Williams  on  Ex.  S37;  Fonnereau  v.  Poyntz,  1  Bro.  C. 
C-  478;  Humphries  v.  Humphries,  2  Cox,  186;  Page  v.  Lap- 
engwell,  18  Vesey,  460.  These  authorities  show  that  when 
tlie  payment  of  a  legacy  is  made  to  depend  on  the  sufficiency  of 
the  estate  to  pay  other  prefered  legacies,  this  sufficiency  of  the 
estate  can  only  be  ascertained  when  the  assets  are  applied  in  due 
course  of  administration  to  their  proper  objects,  in  conformity 
with  tfw  directions  of  tlie  will,  unless  indeed  it  was  the  intention 
of  the  testator  that  their  payment  was  to  depend  on  the  valuation 
of  the  estate  at  some  different  time.  The  intention  of  the  tes- 
tator, however,  in  the  case  before  us,  is  in  harmony  with  this 
rule.  His  language  is,  "After  my  debts  are  paid  and  the  estate 
in  the  hands  of  my  executors  shall  amount  to  $80,000,  I  give," 
6cc.  When  did  he  intend  that  it  should  be  ascertained  whether 
Cue  estate  in  the  hands  of  his  executors  amounted  to  $$0,000  i 
H  is  own  \angnage  fur}iishcs  the  answer — after  his  debts  were  paid. 
This  is  the  time  at  which  the  estate  in  the  hands  of  the  executor 
abould  have  been  valued.  The  time  adopted  by  the  chancellor 
might  lead  to  results  not  only  opposed  to  the  intention  of  the 
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testator,  but  repugnant  to  the  whole  scheme  and  design  of  the 
will.^  It  was  the  evident  intention  of  llie  testator  to  make  aa 
ample  provision  for  his  daughter,  Jane,  for  she  was  the  particu- 
lar ol)ject  of  his  affections.  Now  suppose  the  estate  was  worlli 
one  hundred  and  ten  thousand  dollars,  at  the  time  of  the  pro- 
bate of  the  will,  and  the  debts  amounted  to  $30,000,  and  that 
shortly  after  the  probate  of  the  will  the  estate  had  suffered  a  loss 
of  $-50,000,  there  would  then  have  been  left  but  S30,000  for  - 
the  payment  of  legacies,  and  the  dissent  of  the  widow  from  the 
will  would  have  entitled  her  to  815,000  of  this  $30,000.  If 
these  le<Tatees  could  claim  this  reniainins:  fifteen  thousand  dol- 
lars,  in  opposition  to  the  daughter  of  the  testator,  we  should 
leave  her  in  the  case  supposed  destitute  and  penniless.  We 
do  not  think  that  the  will  would  warrant  a  construction  that 
might  lead  to.  such  results,  but  on  the  contrary,  the  plain  inten- 
tion of  the  testator  is  that  if  his  estate  in  the  hands  of  his  exe- 
cutors, after  the  payment  of  his  debts,  shall  amount  to  the  sum 
of  $S0,000,  then  h6  gave  the  legacies  sought  to  ba  recovered, 
and  we  cannot,  without  doing  violence  to  his  intention,  fix  u|)oii 
a  time  anterior  to  that  for  the  purpos:;  of  estimating  the  value  of 
the  estate. 

It  may,  however,  be  urged  tliat  to  make  the  payment  of  the 
legacies  depend  on  the  valuation  of  the  estate,  after  the  payment 
of  the  debts  by  the  executof,  would  enatjle  him  to  postpone  the 
payment  to  a  distant  day,  and  should  t!ie  value  of  the  estate  be 
diminished  in  the  meantime,  the  legatee  may  be  defeated  by  the 
improper  conduct  of  the  executor.  The  cause  as  it  is  now  pre- 
sented to  us  does  not  require  us  to  decide  this  question  ;  but  it 
may  well  be  questioned  whether  the  improper  or  negligent  con- 
duct of  an  executor  can  under  any  circumstances  defeat  the 
payment  of  a  legacy  as  between  him  and  the  legatee,  or  post- 
pone the  time  at  which  the  legatee  could  demand  payment.  It 
is,  however,  contended  that  no  event  sibsequent  to  the  death  of 
the  testator  can  be  considered  in  construing  a  will,  and  that  wo 
must  give  the  same  construction  to  this  will,  although  the  widow 
has  dissented  from  it,  that  we  would  have  given  had  she  abiileil 
by  it.  To  this  argument  we  fully  a:<sen( ;  hut  the  constructioa  J| 
of  a  will  and  whether  there  are  funds  to  meet  all  its  provisions, 
are  two  very  diiT^rent  questions.  Subsequent  events  may  di- 
minish or  increase  the  funds,  but  this  increase  or  diminution 


^42  ALABAMA. 


Kirkntati,  ex'r,  et  al.  v.  Mason  etals. 


w;ill  not  affect  the  construction.  The  will  speaks  from  the  death 
of  tiie  testator— subsequent  events  cannot  alter  its  language. 
We  must  take  the  intention  ascertained  from  the  language  of 
the  will  as  oiu'  guide  in  the  application  of  the  funds  to  the 
provisions  of  the  will.  Let  us  then  see  what  is  the  intention  of 
the  testator.  "  After  my  debts  are  paid  and  the  estate  in  the 
hands  of  my  executors  shall  amount  to  eighty  thousand  dollars, 
I  give,"  (Sec.  This  is  his  language.  What  did  he  intend? 
First,  that  his  debts  should  be  paid.  Secondly,  that  his  estate 
in  the  hands  of  his  executors,  subject  to  the  provisions  of  his 
will,  should  amount  to  S30,000  before  these  leora-cics  should  be. 
paid.  This  being  the  intention  of  the  testator,  as  expressed  by 
the  will,  we  must  be  guided  by  it,  although  subsequent  events 
may  have  so  altered  or  depreciated  the  estate  that  these  legacies 
may  not  be  paid.  The  dissent  of  the  widow  witiidrew  her  dis- 
tributive share  from  the  operation  of  the  will  and  from  the  hands 
of  the  ex  ecu  I  or  for  any  purpose  of  the  will,  and  cannot  be  esti- 
mated in  taking  an  account  of  the  va|ue  of  the  estate ;  for  we 
think  it  clear  that  tlie  testator  intended  that  an  estate  of  $80,000, 
subject  to  the  provisions  of  his  wilh,  must  he  found  to  be  in  the 
bands  of  his  executors  after  the  payment  of  his  debts,  before  the 
complainants  shouhj  be  entitled  to  receive  tlieir  legacies,  ^he 
distributive  share  of  the  widow  should  not  therefore  have  been 
taken  into  the  account — she  be,come3  entitled  to  it  independent 
of  the  will,  indeed,  in  opposition  to  it — and  it  cannot  be  said  to 
be  in  the  hands  of  the  executor  for  any  purpose  contemplated 
by  the  will.  But  we  think  the  legacy  bequeathed  to  her  by  the 
will  is  a  portion  of  the  estate  that  should  be  taken  into  the  ac- 
Gouni.  kShe  cannot  claim  her  distributive  share  and  also  llie 
legacies  bequeathed  to  her  by  the  will.  She  abandoned  all 
benefits  under  the  will,  when  she  dissented  horn  it.  That  por- 
tion of  the  testator's  estate  designed  for  her  by  the  will  therefore 
falls  into  the  estate  in  common  with  the  testator's  other  pro- 
perly, and  must  be  valued  as  such  in  estimating  tiie  amount 
of  the  estate.  The  correct  rule  in  taking  the  accounts  is  this — 
to  ascertain  the  value  of  the  testator's  estate  subject  to  the  dis- 
A.  position  of  his  will,  at  the  lime  his  debts  were  paid.  If  it 
amounts  to  SSO,000,  then  the  complainants  are  entitled  to  re- 
cover. If  his  estate  after  his  debts  were  paid,  exclusive  of  the 
distributive  share  of  the  widow,  which  was  withdrawn  hotn  the 
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operation  of  the  will  by  her  dissent,  does  not  amount  in  value  to 

$80,000,  then  they  are  not  entitled  to  recover. 

Jt  may  be  proper,  however,  to  add,  that  the  interest  of  the 

testator  in  the  Texas  land  was  correctly  excluded  in  taking  the 

account,  for  it  is  verv  clear  that  the  testator  did  not  intend  that 

his  interest  in  Texas  lands  should  be  considered  as  a  part  of 

ias  estate  in  the  hands  of  his  executors- 
Let  the  decree  of  the  chancellor  be  reversed  and  the  cause 

remanded  for  further  proceedings. 

Parsons,  J.,  not  sitting. 


KITCHEN  vs.  MOYE  et  al. 

t.  Unless  the  record  showa  nfirmaiivlj^,  that  a  bill  of  exceptions  found  in 
it  w;is  signed  by  the  presiding  judge  before  the  adjournment  of  the  court, 
or  wiihiu  ten  days  thereafter  by  the  written  consent  of  the  counsel  t  n- 
ga;;ed  in  the  c.iuse,  under  the  htatute  of  the  20th  Dec.  1844,  it  must  be 
rejected  as  foruiin;;  no  part  of  the  record. 

a.  A  record  caunot  be  amended  by  proof  of  matters  dcliort  the  record. 

Jewett,  for  motion. 
Sewall,  contra. 

CHILTON,  J. — In  this  case  a  motion  is  made  to  strike  from 
the  record  the  bill  of  exceptions  which  has  been  copied  into  il 
by  the  clerk  of  the  court  below.  The  ground  of  the  motion  is, 
ihut  il  does  not  appear  by  any  matter  apparent  on  the  record 
thai  it  was  given  and  signed  in  term  time,  and  because  it  is 
not  dated,  as  retpiircd  by  the  statute  of  iiOtli  Dec.  1S44. 

In  Wood  V.  Drown,  S  Ala.  Hep.  5G:J,  this  court  held  that 
the  statute  was  mandatory  and  imperative.  The  act  makes  it 
unluuj'ul  for  the  presiding  judge  to  sign  a  bill  of  exceptions 
after  the  adjournment  of  the  court,  except  the  counsel  consent 
in  writing  to  extend  the  lime  for  signing  the  same:  In  which 
la^t  n:i:nsd  event,  il  slnll  not  h?.  pojtponed  for  more  than  ten 
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days:  And  that  it  may  appear  affirmatively  of  record  that  the 
bill  was  so  signed,  it  is  made  the  duty  of  the  judge,  when  he 
signs  it,  to  add  thereto  the  correct  dale  of  such  signing. 

Tiiis  statute  is  one  which  in  my  judgment  was  loudly  called 
for  as  necessary  to  secure  the  due  administration  of  justice, 
and  should  receive  such  construction  as  will  effectually  sup- 
press the  evil  intended  to  be  remedied.  We  feel  no  hesitation 
in  adopting,  as  the  correct  practice  under  it,  the  rule  that  the 
record  should  affirmatively  show  the  statute  has  been  complied 
with.  If  it  fail  to  show  the  bill  of  exceptions  was  signed  be- 
fore the  adjournment  of  the  court,  or  afterwards  and  within  ten 
days  frona  the  adjournment,  by  the  written  consent  of  the  coun- 
sel engaged  in  the  cause,,  we  raustJ'eject  the  bill  as  forming  no 
part  of  the  record.  .■ ,  •,  .\-    W  ^  - 

The  motion  submitted  by  the  counsel  to  amend  the  record 
by  showing  that  the  bill  of  exceptions  was  signed  in  term  time, 
cannot  be  entertained.  Were  we  to  receive  affidavits  to  amend 
the  record,  we  should  violate  that  salutary  rule  which  requireg 
that  amendments  of  the  kind  should  only  be  allowed  when  there 
is  some  matter  of  record  upon  which  to  predicate  them.  Every 
consideration  of  public  policy  requires  that  the  records  of  the 
courts,  upon  which  depend  the  rights  of  parties,  should  not  be 
altered  by  proof  of  matter  dehors,  as  is  here  proposed.  If  the 
judge  refuse  to  sign  the  bill  of  exceptions  as  required  by  the 
act,  the  law  does  not  leave  the  party  aggrieved  without  remedy. 

Our  conclusion  is,  that  the  bill  of  exceptions  in  this  case  can- 
not be  allowed  as  a  part  of  the  record,  and  the  motion  to  strike 
it  therefrom  must  be  accordingly  granted. 


REPORTS 

OF 

CASES  AtGUED  AND  MTERMINED 
AT  JANUARY  TERxM,  1S50. 


LANG'S  HEIRS  vs.  WARING,  Survivor, 

1 .  Does  the  real  estate  of  a  partnership,  in  the  absence  of  an  agreement  or 
other  act  givinjj  it  the  impress  of  personalty,  descend  to  the  heirs  or 
personal  representatives  of  the  deceased  partners— Q.u ere? 

2.  The  interest  of  the  survivor  in  his  deceased  partner's  share  of  real  es- 
tate held  in  the  name  of  the  firm,  is  equiuible  merely,  and  one  who  pur- 
chases it  under  a  judgment  and  execution  at  law  jigJtinst  the  survivor 
acquires  no  such  title  as  a  ccurt  of  equity  will  enforce. 

3.  One  wh()  U  nciiher  a  party  or  privy  to  a  proceeding  in  equity,  is  not 
bound  by  it. 

4.  One  partner  without  the  conaent  of  thp  other  has  no  authority  to  en- 
dorse a  note  for  the  benefit  of  a  third  person  in  the  partnership  name, 
and  6U3li  endorsement  imposes  no  liability  (in  the  firm. 

5.  A  surviving  partner  has  not  f%c  pov\er  to  make  a  n(»tc  in  the  partner- 
ship name,  even  in  substitution  of  a  pre-existing  debt  <»f  the  firm. 

C.  A  mortg.ige  or  deed  of  trust  on  the  real  estate  of  the  firm,  i  xccuted  by 
a  surviving  partner  to  secure  Ih?  payment  ofnn  individuul  liability,  cre- 
ates a  lien  only  to  the  extent  of  his  interett  in  the  property. 

7.  This  c<>urt,  upon  reversing  the  decree  of  the  chancellor  in  favor  of  tho 
complainant  and  dismissing  the  bill,  will  dit«miv«s  it  without  prejudice, 
'where  the  justice  and  equity  of  the  case  may  seem  to  require  it. 

Error  to  the  Chancery  Court  of  Mobile.  Tried  before  ihe 
Ilotj.  Anderson  Crenshaw,  Chancellor. 

The  l)ill  in  tliis  case,\vhicl»  was  filed  by  the  dcffciniiint  in  er- 
ror, as  .survivin-.;  partner  of  the  firm  of  Jiartlett  &  Warin;;,  al- 
lege.** that  said  liartlelt  died  in  184i,  leaving  the  complainant 
in  possession  of  the  copartnership  property  as  surviving  partner, 
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its  affairs  being  still  unsettled ;  that  there  existed  also  in  IMobile 
a  copartnership  between  Colin  C.  McRea  and  Willis  Lang,  un- 
der the  name  and  style  of  McRea  &  Lang;  that  said  Lang 
died  in  1837,  that  said  McRea  as  surviving  partner  became  pos- 
sessed of  tl|e  effects  of  said  firm,  and  proceeded  to  wind  up  its 
business  as  far  as  its  effects  would  permit ;  that  said  firm  of 
McRca  Sc  Lang,  at  the  time  of  the  death  of  Lang,  owned  a 
store-house  in  Mobile  and  the  lot  on  which  it  stands,  which  lot 
was  in  1S32  conveyed  to  them  jointly  by  one  Isaac  Meeker; 
that  said  store-house  was  purchased  with  copartnership  funds, 
for  copartnership  purposes,  and  was  used  by  the  firm  as  their 
grocery  and  dry  goods  store;  that  said  firm  owned  other  pro- 
perty, but  not  enough  to  pay  its  debts  ;  that  said  McRea  became 

insolvent  and  died  in  eighteen  hundred  and ;  and  that 

Catharine  Lang,  the  widow  of  Willis  Lang,  administered  on  the 
estate  of  her  husband,  the  said  Willis  Lang.  The  hill  further 
states  that  the  firm  of  McRea  &  Lang  were  indebted  to  Bartlett 
&  Waring,  as  endorsers  of  two  promissory  notes  for  $G,77G  GG 
each,  due  the  Slh  M;irch.  18-37,  and  that  they  sued  Colin  Mc- 
Rea as  surviving  partner  and  recovered  judgment  against  him, 
on  the  21st  May  1837,  for  $7,43-5  21  on  one  note,  and  on  the 
Ist  June  1838^  for  $7,442  75  on  the  other;  that  executions 
issued  on  said  judgments  and  were  levied  on  the  said  store- 
house and  lot  and  one  slave,  being  all  the  property  of  said  firm 
of  Mcl»ea  &  Lang  tliat  could  be  found,  ard  which  was  not  suf- 
ficient in  value  to  satisfy  the  said  executions;  that  on  the  first 
Monday  in  March  1839,  said  real  estate  was  regularly  sold  by 
the  sheriff  to  [iarilett  &  Waring,  for  $9,8G0,  and  that  they  re- 
ceived a  deed  from  t lie  sheriff  therefor  on  the  4th  March  1830, 
and  immediately  went  into  possession  (hereof. 

The  bill  further  states  that  said  executions  against  McRea 
were  reiunied '•  no  properly"  as  to  the  balance  that  remained 
due  on  them  after  said  sale,  and  that  thereupon  Bartlett  & 
Waring  instituted  suits  against  Catharine  Lang,  administratrix 
of  Willis  Lang,  to  recover  the  said  balance,  upon  which  they 
obtained  judgments,  that  were  finally  coinj)romised  between 
the  parties,  by  the  said  Catharine  paying  to  Bartlett  &c  Waring 
the  sum  of  S in  full  discharge  of  said  balance: 

The  bill  further  states,  that  in  addition  to  the  tide  derived 
from  the  sheriff  to  sail  real  estale,  Bartlett  &  Waring  acquired 
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another  title  1)^  purc'jasc,  thus:  -' Mcllpa  &  Lang  were  in- 
debted to  one  James  F.  Bates  in  the  sura  of  $4,633  SS,  vvhich 
being  unpaid,  on  the  Gth  Doc.  1S3S,  IMcllae  as  surviving  part- 
ner conveyed  said  store-iiouse  and  lot  to  said  Bates,  to  secure 
t>he  payment  of  his  de!)t,  by  deed  with  power  of  sale:  on  the 

4th  day  of  Miy ,  said  Bates  in  pursuance  of  said  deed  sold 

and  conveyed  said  property  to  John  Gaylc  and  Philip  Phillips, 
wlio  sued  Bartlett  &  Waring  for  the,  recovery'of  it,  but  were 
defeated  in  the  suit  by  reason  of  the  title  of  the  latter,  under  the 
lien  of  their  judgment,  being  the  oldest:  and  Gayle  and  Phill- 
ips thereupon  conveyed  by  deed  all  their  title  to  the  property  lo 
complainant,  who  now  holds  it." 

The  bill  further  states  that  when  the  store-house  and  lot  were 
levied  on  under  the  executions  of  Bartlett  &  Waring,  McRea 
as  surviving  partner  fully  recognised  and  acquiesced  in  the  right 
of  Bartlett  &  Waring  to  subject  said  property,  but  that  their 
right  to  subject  the  interest  of  Lang  therein  to  tlie  satisfaction  of 
their  judgments  was  controverted  and  denied  by  Mrs.  Lang, 
his  administratrix ;  that  she  filed  a  bill  in  chancery  and  enjoined 
Bartlett  &  Waring  from  proceeding  to  sell  such  interest ;  that 
Bartlett  &  Waring  and  McRea  were  made  defendants  to  said 
hill;  that  the  injiiuclion  was  dissolved,  and  the  bill  dismissed 
before  the  sale  by  the  sheriff;  that  it  was  after  the  <lctormination 
of  this  last  mentioned  suit,  and  for  the  reason  that  they  retained, 
as  they  supposed  uncontrovcrted,  the  entire  property  in  said 
store-house  and  lot,  that  Bartlett  &  Waring  mule  the  eompro- 
iXiise  with  Mrs.  Lang  heretofore  refered  to,  and  but  for  this,  they 
would  not  have  relinrjuished  any  portion  of  their  demand:  and 
that  notwithstanding  all  these  things,  John  IL  Lang,. Hiram  A. 
Lang  and  Angelina  Lang,  the  iieirs  at  law  of  said  Willis  Lang, 
now  r.liiim  the  undivi<Ied  half  of  said  projjerty,  pretending  that 
the  legal  title  thereof  has  descended  lo  them,  and  have  insti- 
tuted an  action  of  ejectment  in  the  Circuit  Court  of  Mobile, 
lyhich  is  now  pendin:;,  against  ]».  (I.  Hodge,  the  tenant  of  com- 
plainant, for  the  recovery  of  said  properly.  The  bill  charges 
tliai  the  .said  property  lias  been  properly  applied  and  appropri- 
ated at  its  full  value  lo  ihe  j)ayment  (»f  a  just  debt,  for  which  it 
was  really  subject;  that  if  the  said  heirs  have  any  title  at  law  ns 
they  insist,  it  is  but  a  naked  Icgid  title,  widmut  any  interest,  that 
it  Uiould  be  held  in  trust  for  the  use  and  beneQt  of  complainant, 
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and  that  in  equity  they  ought  not  to  be  permitted  to  disturb  the 
title  and  possession  of  coniphiinant,  without  at  least  first  paying 
the  debt '.vhich  was  discharged  by  tiie  purchase  of  said  properly, 
and  without  refunding  the  amount  wliich  Carllett  &  Waring 
abandoned  to  their  mother  in  the  compromise,  of  which  they 
have  received  the  benefit,  upon  the  performance  of  all  which 
the  complainant  says  he  is  ready  and  willing  and  hereby  offers 
to  restore  to  them  the  property,  &c. 

The  bill  makes  the  said  John  H*,  Hiram  A.  and  Angelina 
Lang  defendants,  and  prays  that  they  be  enjoined  from  the  pro- 
secution of  their  action  of  ejectment,  from  disturbing  complain- 
ant in  his  possession  of  said  property,  and  from  ever  setting  up 
any  claim  whatever  to  it,  with  general  relief,  &c. 

An  injunction  was  awarded  by  a  Circuit  Judge  in  conformity 
with  the  prayer  of  the  bill. 

The  answers  of  the  defendants  to  the  bill  admit  iao:"t  of  its 
allegations,  but  deny  that  the  debts,  due  to  Barilett  &  Waring, 
and  Bates,  were  debts  for  which  4,heir  father,  Willis  Lang,  was 
ever  legally  liable,  and  insist  that  neither  the  judgments  ob- 
tained by  Bartlett  &  Waring  against  their  mother,  nor  any  bill 
in  chanceiy,  that  she  may  have  filed,  is  conclusive  on  them. 

The  complainant  introduced  in  evidence  on  the  hearing  the 
several  deeds  and  transcripts  of  judgments  refered  to  in  the  bill 
— also  transcripts  of  two  bills  in  chancery  filed  by  Catharine 
Lang,  administratrix,  and  proceedings  thereon — the  first  against 
McRea — the  second  against  McRea,  and  Bartlett  &  Waring, 
the  contents  of  which  bills  are  sufficiently  noticed  in  the  opinion 
of  the  court. 

Allen  H.  Ryland,  a  witness,  examined  at  the  instance  of 
complainant,  testified  that  Colin  C.  McRea  was  the  active  busi- 
ness man  in  the  firm  of  McRea  &  Lang,  and  usually  attended 
to  its  business  transactions ;  thinks  McRea  was  in  the  habit  of 
signing  the  firm  name  to  its  notes  and  bills,  and  has  no  recollec- 
tion of  ever  having  seen  any  signed  by  Lang;  "that  the  debt  to 
Bates  was  due  by  the  firm  of  McRea  &  Lang,  and  was  for 
money  loaned  to  the  wntness  through  McRea's  agency  ;  that  in 
1S36,  when  about  leaving  Mobile  for  Virginia,  witness  called 
on  McRea  and  asked  him  if  he  knew  where  witness  could  bor- 
row three  thousand  dollars,  to  which  he  replied  he  thought  he 
could,  and- some  few  days  after  this  conversation  McRea   noti- 
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fied  witness  that  the  person  was  in  town  with  the  money  to  loan 
hijn,  and  requested  witness  to  call  at  his  store  the  next  day, 
which  witness  did  and  tiiere  met  James  F.  Bates,  who  counted 
out  the  money  and  received  from  witness  a  note  made  by  him 
and  endorsed  by  McKea  &  Lang,  at  twelve  months  date;  that 
a  few  days  after  this,  witness  left  for  Virginia,  but  previous  to 
so  doing,  left  Mcllea  &  Lang  his  agents,  and  also  left  assets 
with  McRea  &  Lang,  among  which  was  a  note  of  John  Graves, 
endorsed  by  Robertson,  Beall  &  Co.,  for  $3,3GG,  due  1  j  4 
July  1836,  and*  which  was  paid:  at  maturity  and  the  mo- 
ney received  by  McRea  &  Lang,  ai^d  to  this  day  has  never 
been  paid  over  to  witness;  that  witness'  instructions  to  McRea, 
oft  leaving,,  were  that  when  the  note  of  Grav'es  was  due,  if  paid, 
to  apply  the  proceeds  to  tlie  payment  of  witness'  note  to  Bates; 
that  said  note  tO'  Bates  has  subsequently  been  paid  by  witness, 
and  that  the  deed  of  tnist  executed  by  McRea  to  Bates  was 
made  to  secure  the  payment  of  the  money  borrowed  from  Bates^ 
by  witness,  and  which  was  not  paid  by  McRea  &  Lang  out  of 
thd  funds  appropriated  by  witness  for  that  purpose." 

The  coinj)lainants  further  shewed  rfiat  at  the  time  of  the  exe- 
cution of  the  mortgage  or  deed  of  trust  to  Bates,  McRea  exe- 
cuted to  Bates  two  notes  for  the  Ryland  debt,  in  the  names  of 
McRea  &  Lang.  The  chancellor  decreed  In  favor  of  the  com- 
plainant, in  accordance  with  the  prayer  of  his  bill,  and  ordered 
the  injunction  to  be  perpetual,  &c. 

From  this  decree  the  plaintiffs  in  error  appealed  and  now  as- 
sign it  as  error. 

Hopkins  and  Lockwood,  for  plaintiffs  in  error : 
A  deed  made  by  one  partner  in  the  name  of  the  firm,  or  by  a 
surviving  partner,  conveying  the  real  estate  which  belonged  to 
the  j)artnershij),  will  convey  the  interest  only  of  the  partner  who 
made  the  deed.— Story  on  Part.  133, 145-6-7-8-9, 176;  1  Brock. 
Circuit  Ct.  Rep.  456,  463;  Coles  v.  Coles,  15  Johns.  Rep.  159. 
It  is  only  in  a  court  of  equity  that  real  estate  owned  by  partners 
is  treated  as  personal  property. — I  Story's  Eq.  6ii4;  Story  on 
Part.  127-8  ;  Watson  on  Part.  53  top,  and  73  marg.  p.  At  law, 
the  heir  at  law  of  the  deceased  partner  is  held  to  be  the  owner 
of  the  share  of  the  deceased  partner  against  the  creditors,  the 
•arviving  partncr,and  the  personal  representatives  of  the  deceased 
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partner.-^l  Story's  Eq.  624,  <^  G74 ;  Story  on  Part.  1 27-8-9, 
146  to  149,  176  ;  Watson  on  Part.  53  top,  73  marg.  page  ;  3 
Kent's  Com.  37-S-9,  note,  2d  edit.;  1  Sumner's  Kep.  1S2;  5 
Metcalfe,  562,  5S2,  5S6  ;  10  Leigh's  Uep.  406,'  423;;  Heirs 
of  Pugh  V.  Curric,  5  Ala.  Rep.  446-8 ;  9  Cond.  English 
Chan.  118.  The  title  of  Lang  to  the  real  estate  was  vested 
by  his  death  in  his  heirs  at  law,  and  ihey  could  not  be  divested 
of  it  without  a  judicial  proceeding  to  which  they  were  or  might 
liave  been  parlies. — Mansony  &  Hurtell  v.  The  U.  States  Bank, 
4  Ala.  Rep.  752;  Fitzpatrick  et  al.  v.  B.  i&  \V.  Edgar,  5  Ala. 
Rep.  503-4. 

2.  If  the  equitable  interest  in  real  estate  of  a  sole  owner  were 
sold  under  an  execution  against  him,  the  purchaser  would  acquire 
no  right  from  the  purchase  ehher  at  law  or  in  equity,  and  a  court 
of  equity  would  not  Confirm  such  a  sale  upon  a  bill  filed  fijr  the 
purpose.  Such  a' sale  would  be  a  violation  of  the  statute  law 
which  requires  an  equitable  interest  in  real  estate  to  satisfy  clebta 
to  be  sold  only  by  a  decree  of  a  court  of  equity. — Clay's  Dig. 
350,  ^  31.  At  common  law,  a  sale  of  an  equitable  interest  iu 
laud  was  void. — Van  Ness  v.  Hyatt  et  al.,  13  Peters,  294,  301. 
Jf  the  equity  of  McRea  against  the  estate  of  Lang  in  the  hands 
of  his  heirs  had  been  sold  under  the  execution;  the  sale  would 
have  been  void  for  want  of  authority  to  make  it,  and  illegal  be- 
cause the  statute  law  prohibited  it,  (13  Peters,  294-301,)  and  a 
court  of  equity  would  not  confirm  the  void  and  illegal  sale. — 6 
Ala.  Rep.  16;  2  Peters,  527;  17  Eng.  Com.  Law  Rqi.  315 ; 
Chitty  on  Con.  22S-30-31-82. 

3.  The  deed  made  by  McRea  when  he  was  the  surviving 
partner  conveyed  his  own  share  only  of  the  estate,  and  did  not 
transfer  the  share  of  the  deceased  partner,  then  in  the  hands  of 
his  heirs  at  law,  ehher  at  law  or  in  equity. — -Coles  v.  Coles,  15 
Johns.  Rep.  159;  1  Brock.  463  ;  Story  on  Part.  133,  ^  94,  and 
pages  from  146  to  149,  176;  5  Metcalfe,  5S0. 

4.  The  note  of  1S3S,  made  in  the  name  of  McRea,  surviving 
partner,  endorsed  by  Ryland,  and  described  in  the  mortgage  to 
Bates,  created  no  obligation  against  the  estate  of  Lan^:.  The 
endorsement  of  Ryland's  note  did  not  bind  Lang.  (Mauldin  v. 
Branch  Bank  at  JNIobile,  2  Ala.  Rep.  502,)  and  the  note  made 
in  the  name  of  McRea  in  dischfirge  of  that  endorsement  could 
create  no  obligation  against  the  estate  of  Lnng. — See  authority 
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last  cited;  4  Johns.  227;  3  ib.  523.  Ryland  proves  that  after 
ihc  endorsement  Mclvae  and  Lan^  received  a  sum  of  money  for 
Ijim  which  has  never  been  paid  to  him,  and  which  shoidd,  ac- 
cording to  his  instructions  to  McRea,  witl)  whom  he  left  the 
note  on  which  it  was  paid  foA^oliection,  have  been  paid  to  Bates 
in  payment  of  the  note  held  by  Bates,  and  which  McRea  in  the 
name  of  his  firm  endorsed  for  the  accommodation  of  Ryland. 
Lang  was  bound  neither  by  the  endorsement  nor  the  receipt  of 
the  note  for  collection,  as  it  is  not  shown  that  the  collection  of 
notes  was  within  the  scope  of  the  busines's  of  the  firm,  nor  that 
Lang  knew  of  the  receipt  of  the  note  or  the  money  upon  it,  or 
that  the  money  collected  and  misapplied  by  McRea  was  used  by 
him  for  the  benefit  of  the  firm.  McRea  alone  received  and  un- 
dertook the  collection  of  the  note  due  to  Ryland.— 2  Ala.  512. 
As  both  the  notes  embraced  by  the  mortgage  were  signed  by 
McRea  as  surviving  partner,  neither  note  bound  the  estate  of 
Lang. — See  4  Johns.  227;  3  ib.  528.  As  Lang  was  not  bound 
by  the  endorsement,  he  actjuired  no  interest  in  the  collateral  se- 
curity afforded  by  the  note  received  by  McRea  for  collection. 
If  ft  appeared  that  Lang  was  responsible  for  the  collection  of 
the  note,  he  is  not  liable  upon  the  endorsement  or  the  note  des- 
cribed in  the  mortgage,  and  the  failure  to  pay  the  money  accord- 
ing to  the  instructions  of  Ryland  would  uYake  Lang's  estate  the 
debtor  only  of  Ryland,  and  not  of  Bates,  who  aitemptcd  to  sell 
the  estate  of  Lang  imder  a  mortgage  made  after  Lang's  death, 
add  for  a  debt  wbich  Lang  did  not  owe  to  Bales.  The  debt 
which  Ryland  owed  to  Bates  has  been  paid  by  Ryland. 
■   ,  '  '  " 

Stewart  and  Campbell,  for  defendant: 

The  surviving  j)artner  of  an  insolvent  firm  conveys  the  real 
estate  of  the  firm  as  a  security  for  a  debt  which  the  partnership 
owed ;  the  property  is  sold  under  the  mortgage.  Can  the  heirs 
of  the  deceased  partner  disturb  the  title  of  a  bona  fide  purchaser.^ 
This  involves  an  inquiry  into  the  ri<,dils  of  a  surviving  partner 
in  the  real  estate  of  the  firm.  Has  he  simply  a  lien  on  the  pro- 
perly for  the  security  of  his  balance,  or  has  he  an  equitable 
eatalc  in  the  property  commensurate  with  the  partnership  right" 
during  the  existence  of  the  firm,  ond  with  powers  adequate  to 
llie  disposition  of  the  property  for  a  copartnership  purpose  ? 

The  auihorilies,  for  a  while  conflicting  and  contradictory, 
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have  finally  settled  upon  tlie  conclusion  that  real  estate  pur- 
chased with  partnership  funds  and  used  for  the  business  of  the 
firm,  is  to  be  regarded  as  ijersonal  estate,  and  that  the  control  of 
the  property  belongs  to  the  surviving  partner. — Collyer  on  Part- 
nership, §  148 ;  Phillips  v.  Phiips,  1  M.  &  K.  649.  The 
rents  and  profits  of  such  property,  after  the  dissolution  of  an  in- 
solvent partnership,  pass  to  the  assignee  under  the  insolvent 
laws,  although  the  act  of  insolvency  is  committed  after  the  dis- 
solution, and  neither  the  heir  or  widow  of  the  decedent  can 
dispute  his  title. — Burnside  v.  Merrick,  4  Mete.  537;  Priest  v. 
Priest,  5  Mete.  582.  An  administratrix  of  a  deceased  partner 
may  relinquish  to  the  survivor  real  estate  on  a  settlement  of  the 
affairs  of  the  firm,  and  the  heirs  will  be  obliged  to  confirm  her 
disposition. — Broom  v.  Broom,  3  M.  &  K.  443;  (S.C,  9C<>nd. 
Ch.  Rep.  lis.)  The  heirs  of  a  deceased  partner  will  not  be 
allowed  to  disturb  a  decree  of  sale  of  the  property  when  it  ap- 
pears that  the  decree  was  obtained  on  the  application  of  the 
survivor  to  carry  into  effect  a  purpose  within  the  scope  of  the 
partnership  powers,  although  the  decree  is  erroneous. — Pierce 
V.  Trigg,  10  Leigh,  406.  A  sale  by  the  surviving  partner  of 
partnership  property,  to  pay  partnership  debts,  will  be  enforced 
against  the  heirs  of  the  deceased  partner,  without  an  inquiry 
whether  the  sale  was  beneficial. — Delmonico  v.  Guillaume,  2 
Sandford's  Ch.  R.  366.  These  late  and  well  considered  au- 
thorities show  that  the  powers  of  the  surviving  partner  extend  to  a 
sale  of  the  property,  and  that  he  has  an  estate,  and  not  simply  a 
lien. 

2.  The  debt  for  which  the  sale  was  made  was  a  debt  of  the 
firm.  The  debt  of  Ryland  to  Bates  was  settled  by  the  note  of 
McRca,  surviving  imrtnery  endorsed  by  Ryland  at  one  day's 
date,  and  a  mortgage.  This  did  not  extinguish  the  liability  of 
the  firm,  (Bates  v.  Ryland,  6  Ala.  668;  Winter  v.  Innes,  4 
Mylne  &C.  101) — but  on  the  contrary,  was  within  the  scope 
and  powers  of  the  partnership.  The  surviving  partner  may 
liquidate  the  outstanding  accounts  of  the  firm  with  its  property. 

3.  The  defendants,  being  naked  trustees,  cannot  contradict 
the  act  of  their  cest^d  qne  trust.  They  are  bound  to  hold  the 
property  according  to  the  will  of  the  cestui  que  trust.  The  jus 
disyonendi  of  the  latter  is  absolute  and  uncontrolable.  A  refu- 
sal to  convey,  at  the  request  of  the  cestui  que  trust,  is  a  breach 
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of  duty  and  subjects  the  trustee  to  costs. — Goodson  v.  Ellison, 
3  Uuss.  o2G;  1  Cox  Ch.  Ca.  199;  1  Lomax  Dig.  222;  Lewin 
on  Trust,  49S;  Willis  on  Trustees,  S5-10S;  3  Vesey,  757.  See 
cases  above  cited. 

4.  Gayle  and  Phillips  are  bona  fide  purchasers  at  a  public 
gale,  for  a  valuable  consideration,  and  no  fraud  is  imputed 
either  to  them  or  McRea,  or  Bates,  in  the  transaction.  The 
court  will  not  emjuire  into  the  sufficiency  of  the  price  between 
ihem  and  llie  heirs.  The  administratrix  might  have  called  the 
sale  in  question  for  a  fraud.  The  distributees  might  assail  it  if 
in  addition  to  a  fraud  in  the  sale  there  had  been  a  collusive  rati- 
fication by  the  administratrix.  These  facts  should  have  come 
before  the  court  affirmatively  by  a  cross-bill.  They  are  not 
even  put  in  issue  in  this  case. , 

COLLIER,  C.  J.— At  law  real  property  is  supposed  to  be- 
long to  the  persons  in  whose  name  the  title  appears  to  stand  by 
a  conveyance.  If  it  is  in  the  name  of  one  of  several  partners, 
lie  alone  will  be  deemed  the  owner;  and  if  the  conveyance  is 
to  all  the  partners,  they  will  be  regarded  as  tenants  in  common. 
But  no  matter  how  the  title  may  stand  at  law,  real  estate  be- 
longing to  the  partnership  will  in  equity  be  treated  as  belonging 
to  the  firm  like  its  personal  funds,  and  disposable  and  distribu- 
table accordingly ;  and  the  parties  who  appear  to  be  owners  of 
the  legal  title  will  be  held  to  be  trustees  of  the  partnership  and 
accountable  as  such  to  the  partners,  according  to  their  respec- 
tive rights  and  interests  as  cestuis  que  trust,  or  beneficiaries.  So 
far  as  the  partners  and  their  creditors  are  concerned,  real  estate 
belonging  to  the  partnership  is  in  equity  treated  as  mere  per- 
sonalty ;  and  so  it  will  be  deemed  as  to  all  other  intents,  if  the 
partners  have  by  agreement  or  otherwise  purposely  impressed 
upon  it  that  character.  But  the  decisions  are  contradictory  up- 
on the  question  whether  in  the  absence  of  such  agreement  or 
other  act  aflecting  its  general  character,  real  estate  held  as  a  part 
of  the  partnership  stock  ought  to  descend  as  such  to  the  heir  or 
devisee,  or  belong  as  personalty  to  the  executor  or  administra- 
tor. Upon  this  point  there  has  been  a  diversity  of  judicial  de- 
cision.— Story  on  Partn.  %  %  92-'3,  and  note  at  the  end  of  the 
latter  section;  Colly,  on  Partn.  b.  2,  ch.  1,  "^  4. 

It  i:i  said  that  although  the  law  considers  each  partner  as  po&- 
11 
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sessing  a  dominion  over  the  entirety  of  the  property,  and  not 
merely  over  his  own  share,  yet  in  respect  to  real  estate  a  differ- 
ent rule  prevails,  founded  upon  the  nature  of  the  property  and 
the  provisions  of  the  common  law  appiicahic  thereto.  Each 
partner  is  required  both  at  law  and  in  equity  to  join  in  every 
conveyance  of  such  estate,  in  order  to  pass  the  entirety  thercfif 
to  the  grantee;  if  only  one  partner  executes  if,  either  in  his  owu 
name  or  in  that  of  the  firm,  the  deed  will  not  ordinarily  convey  any 
more  than  his  own  interest  therein. — Story  on  Part.  §^  94-101-' 9; 
Colly,  on  Part,  b.2,  ch.  1,  "^  4;  Coles  v.  Cdes,  1 5  Johns.  Rep.  159; 
see  Sigourney  v.  Munn,  7  Conn.  Rep.  11;  Deloney  v.  Hutch- 
inson, 2  Rand.  Rep.  1S3;  Edgar  v.  Donally,  2  Munf.  Rep.  8S7; 
Howard  v.  Priest,  5  Mete.  Rep.  582;  Burnside  v.  Merrick,  4 
Mete.  Rep.  537 ;  Pierce's  Adni'r  v.  Trigg's  Heirs,  10  Leigh,40G. 

Whether  the  interest  of  a  deceased  partner  in  real  estate  de- 
scends to  his  heirs  or  devisees,  or  as  personalty  to  his  executor 
or  administrator,  at  law  it  is  perfectly  clear  that  the  surviving 
partner  has  nothing  more  than  a  mere  equitable  interest,  in  vir- 
tue of  which  the  latter  may  make  it  available  for  the  purposes  of 
the  partnership  and  to  enable  him  to  settle  its  affairs.  Can  such 
an  interest  be  sold  under  a  fieri  facias  to  satisfy  a  judgment 
against  the  survivor  for  a  debt  of  the  partnership  ? 

By  the  act  of  1812,  the  sheriff  was  authorised  to  sell  and 
convey  to  the  purchaser  under  an  execution,  all  the  right,  title 
and  interest  of  the  defendant  in  "  r^al  estate,  either  in  law  or 
equity;"  but  the  act  of  1820  provides  that  "no  other  than  the 
legal  title  taland  or  other  real  estate  shall  hereafter  be  sold  or 
conveyed  by  virtue  of  any  execution."  Also,  that  "  the  equi- 
table tide  or  claim  to  land  or  other  real  estate  shall  hereafter  be 
liable  to  the  payment  of  debts,  by  suit  in  chancery,  and  not 
otherwise;  and  when  a  bill  shall  be  filed  for  that  purpose  all  pei'- 
sons  concerned  in  interest  shall  be  made  parties  thereto."  In 
doe  exdem.  Davis  v.  McKinney  and  McKinney,  5  Ala.  Rep. 
719.  we  were  inclined  to  think  that  iitider  the  act  of  1812,  it 
would  have  been  no  objection  to  the  sale  o!  lands  under  execu- 
tion, that  the  defendant  had  only  an  equitable  title ;  but  were  of 
opinion  that  the  statute  had  been  modified  in  this  respect  by  the 
later  act.  This  we  said  was  "  explicit  in  its  terms  and  does 
not  leave  the  intention  of  the  legislature  to  be  ascertained  by 
construction.     It  inhibits  the  sale  of  an  equitable  title  under 
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execution,  ajd  refer-s  the  creditor  to/>hancer)^,for  an  authority  to 
sell  it.'  The  occupant  of  land  with  siicli  a  title,  we  think,  cap- 
not  he  regarded  as  having  a  distinct,  and  uidependent  posses- 
sion which  njay  be  levied  on,  bur  his  possession  is' so  intimately 
connected- with  thelhle,  that  it  cannot  be  sold  under  execution, 
so  as  to  transfer  an  intorestto  the  purchaser."-^See  also,. Rhea, 
Conner  &  Co.  v.  Hughes,  1  Ala.  Rep.  219;  i)oe*r  dem.  Hey- 
denfeldt  v.  Mitchell,  G  Ala.  Rep.  70 ;  Whiteside  et  al.  v.  The 
Br.  Bank  at  Decatur,  10  Ala.  Rep.  249.  The  'qiiestion  was 
again  considered  in  Elmore  &  Willis  v.  Harris,  13  Ala.  Rep. 
S60,  and  the  law,  as  we  have  stated  it,  re-afHrmed.  AJtljough 
the  statutes  of  Mississippi,  in  respect  to  the  liability  of  equitable 
titles  to  levy  and  sale  under  execution,  are  quite  as  broad  in 
their  terms  as  our  aot  of  1812,  yet  it  has  been  held  in  that  State 
that  a  purchaser  of  landj  who  holds  a  bond  for  title  when  the 
purchase  money  is  paid,  has  not  such  a  title  as  may  be  sold 
until  payment  is  completed  ;  and  that  the  purchaser  of  a  perfect 
eqfiity  is  merely  substhuted  to  the  condition  of  the  defendant  in 
execution,  and  cannot  maintain  an  ejectment,  but  must  come 
iuto  equity  to  enforce  his  right:  Farther^  it  is  made  a  question 
whether  the  p'urchaser-of  the  interest  of  the  obligee,  who  has  not 
paid  the  purchase  money  under,  an  execution,  can  be  substituted 
to  the  place  of  the  jivdgme'rn  creditor,  to  the  extent  of  his  bid, 
and  go  into  equity  to  be  reimbursed  by  a  decree  for  a  sale? — 
Thompson  v.  Wheatleyj  5  S.  &  Marsh.  Rep.  499;  Goodwin  v. 
Anderson  et  al.,  ib.  730.  See  also  citations  in  Elmore  &  W^il- 
lis  V.  Harris,  supra,  305.  In  the  case  at  bar,  the  sheriff  must 
be  intended  to  have  levied  on  i\\e  Icgalintcrcst  only  of  IMcRea 
as  surviving  partner  in  theproperty  in  question ;  the  equity  to 
which  he  was  entitle<l  in  virtue  of  his  previous  connection  with 
liis  deceased  partner,  Lang,  we  have  seen  was  expressly  ex- 
empted by  statute  from  sale,  and  it  will  not  be  presumed  that 
the  sheriff  attonq)ted  to  do  more  than  his  duty.  But  let  it  be 
conceded  thai  the  entire  partnership  interest  was  professedly 
levied  on  and  sold,  and  the  complainant  does  not  occupy  a 
more  favorable  position  ;  for  such  a  proceeding  being  not  only 
iu  derogation,  but  in  direct  opj)osiiion  to  the  act  of  1820,  would 
be  inoperative  upon  the  legal  estate  of  Lang's  representatives. 
The  compluin.int'.s  title,  predicated  of  such  a  ptuchase,  would 
be,  yro  lanfo,  absulnic'tj  void,  and   having  nothing  to  rest  on,  Ji 
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.court  of  equity  could  not  impart  to  it  vitality.  Fo#rn  and  order 
has  been  given  tb  chaos,  but  an  apj3eal  to  equity  to  breathe. life 
sinto  a  non-entity  vi'hich  is  both  inlau'rible  and  imperceptible, 
supposes  a  higher  power — one  wliich  no  human  tribunal  can 
rightfully  exercise.  JSiptiuis  sffju'itvr  legem.  This  view  is 
conclusive  against  the  equitable  title  which  the  complainant  ha3 
attempted  to-deduce  from  his  purchase  at  the  sale  under  execu- 
tion. It  being  impossible  for  the  sheriff  to  sell  more  ihan  the 
legal  estate  o(  McRea,  the  legal  title,  which  by  the  death  of 
Lang  was  transmitted  to  his  real  or  personal  representatives, 
cannotbe  divested  for  the  complainant's  benefit;  for  the  reason, 
as  we  have  seen,  that  he  did  not  and  could  not  acquire  it  by  his 
purchase.  To  this  it  may  be  added,  that  the  sheriff's  deed  only 
professes  to  convey  to  Bartlett  &  Waring  the  estate  of  McKea 
as  surviving  partner,  &:c. 

The  bills  filed  by  the  administratrix  of  Lang  against  the  sur- 
viving partner,  McRea,  and  against  the  same  defendant  and 
Bartlett  &  Waring,  and  the  decree  thereon,  do  not  conclude 
any  matter  in  controversy  upon  the  tii!e  v>  Jiich  the  complainant 
attempts  to  deduce  from  Gayle  and  Philiips.  The  first  bill 
was  for  a  discovery  of  the  partnershi])  effe€ts  and  an  account;  the 
second  alleges  that  the  notes  of  H.  C  Dade,  on  which  judg- 
ments were  recovered  against  McRea  as  surviving  partner,  up- 
on the  assumption  that  McRea  &  Lang  were  their  endorsers, 
were  endorsed  by  McRea  for  Dade's  benefit,  without  the  assent 
or  approbation  of  Lang;  that  Bartlett  &  Waring  held  a  mort- 
gage en  real  estate,  for  their  security,  executed  by  Dade ;  and 
upon  these  facts  prayed  that  the  sale  of  the  property  now  in 
question  might  be  enjoined,  and  that  tlie  paitnership  estate 
might  be  devoted  to  the  payment  of  its  debts.  By  the  death 
of  McRea  the  first  suit  abated;  and  the  bill  in  the  latter  was  dis- 
missed at  the  hearing.  The  mere  statement  of  the  character 
and  objects  of  these  suits,  and  the  disposition  of  them,  is  suffi- 
cient to  show  the  correctness  of  the  conclusion  we  have  ex- 
pressed as  to  their  effect. 

One  partner  cannot,  after  the  dissolution  of  the  partnership, 
make,  endorse  or  accept  a  note  or  bill  in  the  joint  name,  even 
in  substitution  of  a  pre-existing  debt  of  the  firm ;  but  the  origi- 
ginal  debt  will  remain  a  joint  charge,  unless  the  partner  not 
signing  was  intended  to  be  released. — Parker  v.  Cousins,  2 
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Grat.  Rep.  372;  Wilson  v.  Torbert.  3  Stew.  Hep.  296;  Edgar 
V.  Cook,  4  Ala*  Rep.  5S8;  Fontaine  &  Freeman  v.  Lees'  Ad- 
ni'rs,  6  Ala.  Rep.  889;  Lees'  Adni'rs  v.  Fontaine  &  Freeman, 
10  AIn.  Rep. 75-5;  Sneed  v.  Wiester,  2  A.  K.  Marsh.  Rep.  235. 

Where  a  note  is  made  by  one  partner  during  the  eKistence  of 
the  partnership,  in  the  joint  name,  the  law  will  intend  in  the  ab- 
sence of  opposing  proof,  tliat  it  was  for  the  benefit  of  the  firm, 
and  within  the  scope  of  their  dealings. — Knapp  &  McBride  v. 
Norman,  7  Ala.  Rep.  19.  But  one  partner  cannot  bind  his  co- 
partner by  signing  their  names  as  sureties  in  a  note,  nor  can  he 
draw,  endorse,  guaranty  or  accept  in  the  firm  name,  a  note  or 
bill  of  exchange  for  the  benefit  of  a  third  person ;  and  where  it 
appears  that  he  has  thus  used  the  partnership  name,  it  devolves 
upon  the  party  who  seeks  to  enforce  such  a  security,  to  show 
that  the  transaction  was  sanctioned  by  the  inactive  partner. — 
Wagnor  et  al.  v.  Clay,  I  A.  K.  Marsh. Rep.  2-57;  Smyth  v.  Strader 
Gt  &1.,  4  How.  Rep.  (U.  S.)  404;  Rolsion  v.  Click  etal.,  1  Slew. 
Rep.  520 ;  .Mauldin  v.  The  Br.  Bank  at  Mobile,  2  Ala.  502 ; 
IliWjler  &  Pearson  v.  De  Forest>  Morris  &  Wilkins,  6  Ala.  92. 

The  admissions  of  one  partner,  after  the  dissolution  of  the 
concern,  will  not  establish  a  debt  again^jt  his  copartner. — Bar- 
ringer  &  Rhodes  v.  Sneed,  3  Stew.  Rep.  201 ;  Thornton  v. 
Kerr  &  Hope,  0  Ala.  Itop.  823;  Ward  v.  Howell,  5  Har.  & 
.Johns.  Rej).  00;  Evans  v.  Dubbery,  1  A.  K.  Marsh.  Rep.  1S9; 
B(5»yce  V.  Watson,  3  J.  J.  Marsh.  Rep.  500;  Yandes  et  al.  v. 
Lefavour  et  ah,  2  Blackf.  Rep.  240;  Willis  v.  Hill,  2  Dev.  & 
jiat.  Itep.5:i5;  Scott,  Harper  &  Co.  v.  Dansby,  12  Ala.  R.  714. 

In  Ho:j:an  &  Co.  v.  Reynolds,' 8  Ala.  Rep.  59,  it  was  held, 
ihat  a  partnership  to  buy  and  sell  notes  does  not  authorise  one  of 
the  partners  to  rcjeive  notes  f^r  collection:  Fnrlkcrt  that  if  a 
partner  converts  the  money  of  a  third  person  ta  his  own  use,  and 
afterwards  appropriates  it  to  the  purposes  of  the  firm,  the  part- 
uersiiip  is  not  liable. 

It  is  shown  by  ihc  t3.stlmony  of  Ryland,  tliat  he  was  the  bor- 
rower of  three  ihousmd  dollars  of  Bues,  through  the  agency  of 
McRca,  for  the  re-payn»enl  of  which  he  made  his  note  at  twelve 
months,  endorsed  by  Mcltoa  in  the  firm  name  of  McRea  & 
Ling;  that  he  left  with  his  cntlorscrs  the  note  of  John  (iraves, 
for  lliirty-iiires  hua  IroJ  and  sixty-six  dollars,  due  some  months 
previous  to  the  injfurily  of  the  witncjs'  nole — iiiitrucliug  Mc- 
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Rea  to  apply  the  proceeds  lo  the  payment  of  the  debt  lo  Bate.?. 
Graves'  note  was  paid  at  maturity,  but  the  money  was  not  ap- 
propriated as  -xJirected  by  witness,  and  witness  has  since  paid 
his  note  to  Bates.  This  witness'  deposition  is  not  expressed 
In  sucl)  precise  terras  as  it  is  obvious  he  would  have  staled  the 
facts,  if  his  atteiuipn  had  been  more  particularly  called  to  them, 
or  the  necessity  of  more  precision  had  occured  to. him.  Although 
he  says  his  note  was  endorsed  by  McRea  &  Lani:,  that  previ- 
ous lo  his  departure  for  Virginia,  immediately  after  he  borrowed 
the  money,  he  left  McRea  &  Laiigv  his  agents  iq  diis  absence, 
by  whom  tl)*e  amount  of  Graves'  note  was  received  and  never 
paid  to  him  ;  yet  wheii  taken  in  connection  with  other  facts  of 
the  deposition^  we  cannot  suppose  the  witness  iutended  to  af- 
firm that  Lang  assented  to,  or  in  any  manner  interfered  in  these 
transactions.  He  explicitly  states  that  McRea  was  the  active 
business  man  of  tlie  firm — -usually  did  its  business,  and  believes 
that  he  signed  the  partiiershij)  name  lo  notes  and  bills; — that 
he  does  not  recollect  to  have  seen  any  signed  by  Lang:  Fur- 
ther, tbat  it  was  through  McRea  alone  that  i>e  effected  the  loan 
from  Bates.  It  is  clear  from  these  facts,  that  the  witness  in  say- 
ing that  the  firm  endorsed  his  note,  thai  they  received  Grave-;?' 
for  collection,' and  that  it  was  paid  to  them,  stated  an  inference 
which  he  predicated  of  the  connection  bef.veen  Mcllca&Lang. 
In  respect  to  the  payment  of  Graves'  note,  he  could  not  have 
known  it,  as  he  was  absent^ \yheiT  it  matured,  and  the  facts  show 
that  McRea  endorsed  for  his  lienefit,  and  that  his  instructions  as 
to  the  application  of  the  money  to  be  paid  on  Graves'  note 
were  given  to  McRea  ;  and  as  for  leaving  McRea  &  Ijang  his 
figents,  there  is  nothing  to  establish  the  knowledge  or  assent  of 
Lang  to  the  appointment. 

Again:  Although. the  witness  states  that  the  mortgage^ exe- 
cuted by  McRea  was  intended  to  secure  the  money  borrowed 
by  V.  itness  of  Bates,  and  which  Mcliea  &  Lang  failed  to  pay 
with  funds  provided  for  tiiat  purpose,  it  is  certain  tliat  liis  knowl- 
edge must  have  been  mere  hearsay,  derived  from  the  parties  to 
the  mortgaire.  This  is  merely  noted  to  show  the  loose  and  in- 
accurate manner  in  which  the  witness  expressed  liimself — 
doubtless  widi  the  most  honest  intentions. 

The  note,  then,  of  Ryland  to  Bates  was  endorsed  by  McRea 
in  the  partnership  name,  for  the  exclusive  bcnefil  of  the  maker, 
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and  this  endorsement  not  being  assented  to  by  Lang,  imposed 
no  liability  upon  him. 

Tiie  notes  which  were  made  by  McRea  as  surviving  partner, 
in  the  name  of  McKea  &  Lang,  we  have  seen,  could  not  bind 
tlie  estate  of  his  deceased  partner — not  being  an  act  within  the 
scope  of  the  powers  which  by  the  death  of  Lang  devolved  upon 
iVIcllea.  And  there  being  no  prior  indebtedness  of  the  part- 
nership to  Bates,  the  mortgage  must  be  regarded,  both  in  equity 
and  at  law,  as  a  security  for  tiie  individual  debt  of  McRea,  the 
effect  of  which  will  be  to  restrict  its  operation  to  his  own  inte- 
rest in  the  property,  without  in  any  manner  affecting  the  legal 
estate  of  liie  representatives  of  Lang.  Even  conceding  that  the 
terms  of  the  mortgage  indicate  an  intention  to  convey  the  joint 
estate,  and  that  it  was  competent  for  McRea  to  mortgage  it  for 
the  payment  of  a  partnership  debt,  and  still  the  law  will  not 
tolerate  a  divestiture  of  the  estate  of  his  deceased  partner's  rep- 
resentatives for  the  purpose  of  paying  a  debt  with  which  he 
was  individually  chargeable. 

Whether  a  surviving  partner  has  only  a  lien  in  equity,  or  an 
equitable  estate  in  the  lands  of  the  firm,  we  need  not  enquire; 
fof ,  however  this  may  be.  the  result  on  the  proofs  \n  the  cause 
must  be  the  same  upon  either  hypothesis. 

In  Bartlett  &;  Waring  v.  Doc  ex  dcm.  Cayle  &  Phillips,  6  Ala. 
llejp.  305,  tlie  question  was  whether  die  Jicn  of  the  executions 
of  the  plaintiffs  in  error  was  sus|)ended  by  the  injunction 
awaij^od  at  the  instance  of  Lang's  administrator,  to  restrain  the 
«ale  of  the  property  now  in  controversy,  so  as  to  give  a  priority 
to  the  mortgage  by  McRea  to  Bates,  which  was  executed  pend- 
iug  the  injunction.  The  effect  of  the  sale  under  the  executions 
lo  convey  the  joint  estate  was  not  controverted  ;  and  as  the 
purchisers  under  the  mortgage  were  suing  at  law,  we  should 
think  they  could  have  gained  nothing  by  establishing  the  exemj)- 
tiou  of  Lang'.i  interest  from  liability  to  sale  on  the  executions 
against  liis  surviving  partner}  for  the  mortgige  at  most  could 
only  pasi  iho  equity  of  the  mortgagor,  and  this  would  be  noth- 
iMg  more  than  an  equity  upon  which  the  plaintiff  in  ejectment 
could  not  recover.  But  we  need  not  notice  that  case  further,  as 
it  cannot  coti  uitute  an  eloinenl  in  the  decision  of  the  present, 
which  asserts  the  title.  Jicslilcg,  ii  was  an  action  of  ejectment, 
tiiU  perhaps  fur  thai  reason  is  not  conclusive  uj>oq  iho  title  of 
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the  lessors  of  the  plaintiff,  if  they  have  any. — Camp  v.  Forrest 
and  another,  13  Ala.  Rep.  1 14.  We  have  but  to  ndd,  that  the 
decree  of  the  Court  of  Clianccry  is  reversed,  and  the  bill  dis- 
missed, at  liie  costs  of  the  delendaut  in  error. 

Dargan,  J.,   not  sitting. 

Note  by  Reporter. — The  foregoing  opinion  was  deliv- 
ered by  the  late  Chief  Justice,  at  January  Term  1S49,  and  was 
held  up  to  await  the  result  of  an  application  thereupon  made  by 
the  defendant  in  error,  supported  liy  affidavit,  to  modify  the  de- 
cree so  far  as  to  reverse  and  remand  the  case,  or  at  least  to  dis- 
miss the  bill  without  prejudice  to  the  title  derived  under  the 
deed  of  trust  executed  by  McRea  to  Bates. 

Campbell  &  Stewart,  for  the  motion  : 

The  application  of  the  defendant  in  error  for  a  modification 
of  the  decree,  is  founded  upon  the  jpccuiiarlfij  of  the  case,  as 
exhibited  in  this  court. 

This  couit  constt-ucs  a  fared  of  Icst'tnioji.)/  aJmitfcd  to  he  ma- 
terial, differcntbj  from  the  chancellor,  and  in  opiwi^itiwi  to  tha 
meaning  of  the  farty  v)ho  gave  it.  The  facts  testified  to  all 
parties  agree  to  have  been  material. 

The  claim  of  Bartlett  &  Waring,  under  the  deed  of  trust  of 
McRea  to  Bates,  and  the  deed  of  Bates  to  Gayle  and  Phillips, 
depends  upon  the  fact  that  the  deed  of  trust  was  made  to  secure 
a  vaiid  debt  of  the  partnership.  Admitting  tliat  the  deed,,wa8 
made  to  secure  a  debt  of  the  j)artnership,  we  have  furnished  au- 
thority to  establish  that  McRea  was  authorised  to  make  it. 
The  interest  of  a  surviving  partner  is  not  a  lien  on,  but  an 
estate  in  the  land,  with  a  capacity  of  disposition. — 2  Sandford's 
Ch.  Rep.  3G6;  10  Leigh's  Rep.'40G;  5  Ala.  446;  5  Metc.5S2; 
1  Myine  &  K.  G49  ;  3  ib.  443.  We  see  then,  the  evidence  is 
material,  and  that  the  plaintiff's  rights  are  not  properly  adjudi- 
cated, if  the  court  here,  overruling  the  construction  of  the  chan- 
cellor of  Ryland's  evidence,  shall  make  a  final  decree  upon  the 
cause.  To  enable  the  court  to  preserve  this  right,  we  have 
aske  I  that  the  couit  will  send  back  the  cause  with  directions  for 
the  re -examination  of  the  witness  Bates;  if  this  is  refused,  to 
dismiss  tiie  bill  without  prejudice.  The  first  course  is  prefered 
because  the  costs  of  the  litigation  will  be  diminished  and  justice 
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be  done  in  tliis  cause.  The  question  is,  is  such  a  course  com- 
petent? The  justice  of  it  must  be  apparent. — 1  Cox's  Ch.  II. 
4-37.  The  copy  of  the  answer  not  liaving  been  signed  by  a 
proper  officer,  the  vice-chancellor  dismissed  the  bill.  On  ap- 
peal, the  lord  chancellor  reversed  the  decree — ordered  the 
cause  to  be  set  down  again,  and  tlie  error  was  corrected. — 9 
Price,  5C3.  An  objection  was  taken  at  the  hearing,  that  t!)C 
answer  of  the  wife,  when  she  answered  jointly  with  her  hus- 
band, was  not  evidence  against  her,  when  her  separate  estate 
was  involved.  The  objeclion  was  held  to  bo  insurmountable, 
and  the  cause  was  ordered  to  stand  over  to  enable  them  to  sup- 
ply the  proof. — S  Price,  6|:3;  1  Russell,  5:^7.  The  point  was 
maturely  considered,  in  the  case  of  Cox  v.  AlHngham,  1  Jacob, 
'i-il;  4  E.  C.  CI).  Rep.  {2  part)  337.  The  coint  will  observe 
ill  the  argument  and  authorities  employed  in  that  cause,  the 
large  discretion  which  the  court  exercises  when  an  acknowl- 
edged omission  has  occurred  in  the  proofs  of  the  parties.  The 
court  of  chancery  must  liave  the  power,  and  cases  must  con- 
tinually arise  for  its  employment,  to  guard  suitors  from  the  mis- 
conceptions or  inadvertence  of  those  who  have  their  interests 
in  charge.  It  wpuld  be  intolerable  that  consequences  injurious 
lo  the  parties  should  follow  from  the  slips  or  inaccuracies  of 
rounsel,  or  other  officers  of  the  court.  In  this  case,  we  admit 
ihat  the  testimony  of  Ryland  is  not  as  distinct  as  it  might  have 
been.  The  fact  that  this  court  |)laces  one  interpretation  n\yon 
ii  (contrary  to  its  literal  meaning)  from  that  which  the  chancel- 
lor did,  or  that  Ryland  himself  supposes  to  bo  proper,  is  evi- 
dence tliat  his  testimony  has  not  been  very  clearly  set  down. 
Suppose  the  chancellor  had  taken  the  view  of  the  maitcr  diat 
that  this  court  did,  the  powers  which  were  exercise. 1  in  the 
several  easm  we  have  ciletl  would  have  been  appropriately  ex- 
orcised. The  ca*e  in  Jarob  was  maturely  considercvd.  Tho 
master  of  the  rolls  in  that  cause  was  averse  lo  the  practice. 
'I'lic  cade  was  called  a  strong  case.  There  was  no  surpriaC, 
ll>e  importance  of  the  fact  was  well  known;  it  wis  the  founda- 
tion of  the  case.  The  master  of  the  rolls  ma<le  a  ilecree  which 
we  desire  »liall  consiituic  the  bisis  of  the  order  iu  tins  ca^. 
We  ask  that  ihc  (rourt  belcjw  miy  he  diroctcd  to  permit  the 
plMintiff  t<)  examine  the  wiliieAs  Ryland,  and  su  di  other  witncs* 
as  miy  be  coa-jidcrcd  proper  for  extmiiialion,  on  the  single  ^>oini 
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of  the  consideration  of  the  deed  from  Mcllea  to  Bates.  fFe 
agree  tJuit  the  costs  of  this  examination  sliouhl  he  yaid  by  us. 
This  court  might  order  additional  terms,  if  needful.  The  edi- 
tor of  the  Chancery  Reports,  which  include  Jacoh,  (4  Cond. 
En.  Ch.  R.)  has  added  a  vast  number  of  cases  in  which  the 
powers  we  claim  were  exercised  in  addition  to  those  we  have 
cited.  These  authorities  are  cited  in  the  note  on  page  3-16  of 
Jacob's  Reports  in  the  edition  v.e  have  mentioned.  In  addition 
to  those  authorities,  we  cite  one  contained  in  the  1  Sniede's  & 
Marshall  Ch.  R.  44.  Suppose  the  court  should  be  indisposed 
to  remand  the  cause,  and  place  us  in  a  condition  to  have  a  title 
clearly  presented  and  in  some  manner  sustained,,  what  is  the 
proper  course  then?  Suppose  the  objection  had  been  made  to 
the  introduction  of  the  deed  from  Mcltea  to  Bates,  for  want  of 
proof  of  the  partnership  debt,  of  MoRea  &Jjang,  which  is  men- 
tioned in  ii.^  Suppose  the  chancellor  had  sustained  the  objec- 
tion, what  would  have  been  our  position  .'^  In  the  case  in  Jacob, 
before  cited,  these  questions  are  answered:  "Let  us  consider 
what  would  be  the  result  at  law,  if  the  plaintiff  coming  to  trial 
had  omitted  to  produce  a  necessary  witness:  He  must  unques- 
tionably fail — but  how  co«ld  he  fail?  It  would  not  be  a  decis- 
ion barrinfi  his  rishl  or  barrin<c  another  action.  Then  if  the 
same  thing  happened  in  equity,  what  would  be  the  analogy? 
The  court  would  not  dismiss  the  bill  without  liberty  to  file  ano- 
ther. The  court  would  not  decide  it  Jinalhj  a?id  cojichmcc/ij, 
so  that  the  dismission  might  he  pleaded  in  bar  to  a  new  bill. 
The  plaintiff  would  pay  tlie  costs,  but  he  would  be  able  to  pro- 
ceed again,  after  having  the  benefit  of  knowing  the  evidence. 
This  certainly  ought  to  weigh  with  the  court,  particularly  as  the 
same  strictness  is  not  observed  hei'e  as  at  law." — Jacob,  34-j. 
Daniel,  in  his  work  on  Chancery  Practice,  I'^OO,  stales  the 
princijile  on  which  bills  are  dismissed  without  prejudice:  '•  Di- 
rections of  this  sort  are  inserted  when  t!ie  dismissal  is  occa- 
sioned by  any  slip  or  mistake  in  the  pleadings  or  jMoofs ;  thus, 
formerly,  when  a  bill  was  dismissed  for  want  of  [>arties,  it  was 
exi)ressed  to  he  xvithout  prejudice:  And  so  when  a  bill  was  dis- 
missed in  consequence  of  facts  not  having  been  yropcrltj  put  in, 
issue,  or  of  the  agreement  for  the  specific  performance  of  which 
the  bill  was  filed  tiirning  out  upon  the  evidence  to  be  differeui 
j'roni  that  actiuillij  proved ^ 
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The  case  of  Stevens  v.  Gufiy,  reported  in  8  Ilussell,  172- 
I'oo-ISG.  printed  in  liiis  country,  (ijEng.  Cond.  Cli.  Rep.)  fur- 
nishes an  ample  authority  for  the  modification  of  the  decree  iu 
the  manner  ue  have  stated.  This  court  expressly  refuses  lo 
consider  one  of  the  grounds  ,for  equitable  relief.  We  have 
shown  a  title  complete  in  all  its  parts,,  except  in  evidence  of  a 
single  fact,  to  which  we  have  given  evidence,  the  meaning  of 
which  is  th^-  subject  of  contest  between  the  two  courts.  This 
court  will  not  then  by  a  final  decision  exclude  us  from  the 
power  hereafter  of  litigating  this  title.  This  court  will  not  place 
us  in  a  situation  different  from  that  we  would  Jiave  occupied  in  the 
event  that  the  decision  had  been  originally  against  us.  We 
could  then  have  dismissed  our  bill.  We  had  the  subject  then 
under  our  control.  Can  this  court  allow  the  organization  of 
our  c6«cts  lo  make  sjLich  a  brfeach  in  the  rights  of  the  plaintiff? 
The  errors  of  the  court  below  in  our  favor  do  us  injury  not 
only  in  the  costs,  but  in  the  very  vital  frame  of  our  case,  if  the 
court  adheres  to  this  decree.  W^  then  say  the  case  of  Stevens 
V.  CuifTy,  in  3  Russell,  172,  is  in  point,  for  such  a  modification. 
y  Sch.  &  Lef.  1 2.  We  then  insist  that  inasmuch  as  we  have 
not  shown  laches,  but  that  our  position  here  arises  from  the 
errors  notof  our  own  butofUie  chancellor  and  examiners — that 
we  have  shown  that  we  were  aware  of  the  point  and  have  pro- 
duced evidence  to  it,  we  arc  entitled  to  a  decree  similar  to  that 
found  in  Jacob;  but  should  this  court  think  difForently,  we  insist 
that  there  ought  to  be  tio  difliculty  in  modifying  the  decree  so  as 
lo  j)lace  us  in  a  condition  of  a  parly  non-suited. 

HopKixs  and  Lockwood,  eonlra  : 

The  defendant  in  his  petition  asks  the  court  either  to  remand 
the  cause  to  the  Chancery  Court  for  further  proceedings,  or  to 
dismiss  the  bill  without  prejudice.  Near  tlie  end  of  the  petition 
he  states  his  willingness  to  accept  the  latter  modification  of  the 
decree.  The  court,  I  prosiune,  will  confine  its  consideration 
to  the  claim  of  the  defetulanl  to  what  it  «leems  a  proper  measure 
of  justice,  and  treat  the  [)etifion  as  one  to  modify  the  decree  by 
the  dismissal  of  the  bill  without  prejudice.  The  court  will  find 
tipon  an  examination  of  the  cases  relied  upon  by  the  other  side, 
that  all  the  applications  except  one  made  in  them  to  re-examine 
witnesses,  W(?rc  made  afier  publication  and  before  t!;e  hear- 
ing.— 4  Johns.  Ch.  Reo.  41-5,  and  the  authorities  there  cited. 
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In  the  excepted  case,  the  witness  who  was  re-examined  after 
the  decree  had  given  his  deposition  before  the  hearing,  but  in- 
advertently omitted  to  make  a  release  and  render  liimselfa  com- 
])etent  witness.  The  order  to  re-examine  liim  was  to  enable 
him  not  to  alter  his  testimonv,  but  to  make  the  evidence  he  had 
previously  given  admissible  by  inserting  it  in  another  deposition 
to  be  made  when  the  witness  should  be  competent. — Sandford's 
case,  1  Vesey,  jun.  39S.  ; 

This  court  has  decided  that  it  will  not  dismiss  a  bill  without 
prejudice  to  enable  a  complainant  to  fde  another  bill  and  prove 
the  case  to  be  made  in  it,  by  a  witness  who  was  incompetent  in 
the  case  dismissed,  but  who  is  willing  to  make  himself  compe- 
tent by  a  release  before  he  makes  the  deposition  intended  to 
authorise  a  decree  upon  another  bill. — Maury's  Adm'r  v.  Ma- 
sons' Adra'r,  8  Porter,  33C.  The  dismissal  of  a  bill  with- 
out prejudice  for  the  purpose  of  enabling  a  complainant  to  make 
another  case,  and  to  prove  it  by  rendering  such  evidence  as  he 
offered  on  the  first  bill  competent  on  a  second  bill,  could  not 
be  the  source  of  as  much  mischief  as  might  be  the  consequence 
of  such  a  dismissal  to  enable  the  complainant  to  make  and  prove 
anoiher  case  by  the  altered  testimony  of  the  same  witness.  'J'Jie 
principle  in  the  case  in  8  Porter  is  a  direct  authority  against  the 
application,  either  to  remand  the  case  for  further  proceeding.s, 
with  the  view  of  re-examinina:  Hyland,  the  witness,  or  to  dis- 
miss the  bill  widiout  prejudice,  for  the  purpose  of  obtaining  dif- 
ferent testimony  from  Ryland.  As  the  petition  does  not  a.sk 
for  a  re-hearing,  with  a  view  to  a  final  decision  of  the  question 
here,  it  is  an  adniission  that  the  testimony  of  ityland,  as  it  is, 
was  correctly  understood  by  the  court. 

In  the  case  of  Gray  v.  Murray,  4  Johns.  Ch.  Rep.  412-M/i, 
Chancellor  Kent  said,  "There  never  was  a  re-examination  per- 
mitted merely  to  alter  and  correct  testimony  afier  the  cause  had 
been  heard,  discussed  and  decided  upon  the  very  matters  of 
llict  to  which  that  testimony  referred."  Tiie  j^rinciple  atHrnied 
by  Chancellor  Kent  is  established  by  tiie  case  referred  to  in  S 
Porter.  In  o{)position  tp  these  two  judgments  directly  upon 
the  point,  there  are  no  authorities. — .See,  also,  2  Swans.  Hep, 
420;  2  A.  K.  Marshall's,  2-3.5-'(). 

There  is  a  substantial  difference  between  the  deposition  of 
Ryland,  which  is  a  part  of  the  record  of  this  case,  and  the  alll- 
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darirhe  made  which  was  filed  with  the  petition.  According  to 
tiie  deposition,  Ryland,  the  witness,  deposited  with  McRea  & 
Lang  a  note  in  his  favor,  on  one  John  Graves,  for  collection, 
with  instructions  to  apply  tlie  proceeds  when  collected  to  the 
payment  of  the  note  of  the  witness  to  Bates,  which  had  been 
endorsed  by  McRea,  with  the  firm  name  of  McRea  &  Lang : 
'J'hat  the  note  of  Graves  was  paid  at  maturity,  and  the  proceeds 
were  not  applied  according  to  the  instructions. — See  page  13G 
of  the  record.  According  to  the  affidavit,  the  witness  Ryland 
left  authority  with  McRca  &Lang  to  act  as  his  agents — to  check 
for  money  in  ban,k  belonging  to  him,  and  he  instructed  them  to 
draw  money  of  his  from  the  bank  and  pay  the  debt  to  Bates : 
That  they  withdrew  his  money  from  the  bank,  but  did  not  pay 
the  note  to  Bates. — See  the  affidavit  on  file.  According  to  his 
deposition,  he  paid  himself,  after  its  maturity,  the  note  to  Bates. 
See  page  of  the  record  136.  According  to  liis  affidavit,  he  paid 
only  a  part  of  the  note  to  Bates,  (the  amount  is  not  stated  in 
the  affidavit,)  and  the  deed  of  trust  was  made  by  McRea  to 
secure  the  balance  of  the  debt  to  Bates. — See  the  affidavit.  He 
makes  no  explanation  in  his  affidavit  of  the  material  difference 
in  the  respects  which  have  been  mentioned  between  his  affida- 
vit and  his  dcposilion.  According  to  his  deposition,  as  he  paid 
the  debt  to  Bates,  there  was  nothing  due  of  tlie  debt  intended  to 
be  secured  by  the  deed,  when  the  sale  was  iriade  under  it.  The 
deed  was  not  intended  to  secure  the  naoney  Ryland  alleges  "was 
collected  for  him  and  used  by  McRea,  and  he  does  not  pretend 
he  made  an  arrangement  with  Bates  to  have  the  benefit  of  the 
deed  of  trust,  but  states  he  paid  his  debt  to  Bates.  According 
to  his  affidavit,  the  note  intended  to  be  secured  by  the  deed  was 
made  by  McRea  as  surviving  partner,  endorsed  by  Ryland  in 
payment  of  the  note  made  by  Ryland  to  Bates;  that  the  note 
embraced  by  the  deed  is  but  partially  jxiid,  Ryland  is  an  in- 
terested witness.  He  as  well  as  Bates  was  interested  in  the 
deed. 

The  mischieffl,  which  would  be  tl)e  consequences  of  depart- 
ing from  the  rule  upon  which  such  applications  are  refused,  are 
clearly  stated  by  Chancellor  Kent. — i  Johns.  Ch.  Rep.  414. 
Upon  the  facts  on  which  this  application  is  made  no  court  of 
chancery  ought  to  permit  Ryland  to  h';  re-examined  after  pub- 
iicaiion  and  before  a  decree. 
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For  the  correctness  of  the  decree  of  this  conn,  the  plaintiff* 
in  error  rely  upon  the  written  argument  of  their  counsel,  which' 
was  before  the  court  while  they  were  considering  the  case. 
The  argument  is  submitted  herewith.  The  counsel  of  the 
plaintiffs  in  error  begs  leave  to  express  his  wish  that  the  applica- 
tion may  be  determined  during  the  present  term. 

PARSONS,  J. — On  first  reading  of  the  affidavit  which  is  filed 
in  support  of  the  petition,  1  thought  it  was  materially  inconsist- 
ent with  the  deposition  of  the  same  witness.  But  after  a  careful 
comparison  of  the  deposition  and  affidavit,  we  think  they  are  not 
necessarily  inconsistent,  except  in  one  point,  and  that  we  think 
admits  of  such  explanation  from  what  is  stated,  as  to  relieve  the 
motives  of  the  witness  from  suspicion.  The  witness  states  in 
his  deposition  that  he  left  assets  whh  McRea  and  Lang,  among 
which  was  the  note  on-^  Graves,— nothing  more  is  said  about 
those  assets.  It  is  therefore  clear  that  the  witness  might  then 
have  stated  more  in  relation  to  them,  as  he  has  now  done  by 
his  affidavit.  This,  however,  may  not  have  been  thought  by  tlie 
witness  to  be  necessary,  and  we  think  we  may  fairly  presume 
that  he  did  not.  The  witness  slated  enough  in  regard  to  the 
note  on  Graves,  if  taken  according  to  his  own  lanijuage  through- 
out, (and  the  chancellor  did  so  take  it,)  to  induce  the  party  who 
had  his  deposition  taken  to  suppose  that  any  explanation  about 
the  other  assets  was  immaterial,  which  relieves  the  party  of  the 
imputation  of  negligence.  But  this  court,  by  construction  of 
the  entire  deposition,  arrived  at  the  conclusion  that  the  witness, 
on  one  point,  did  not  mean  precisely  what  he  said,  and  it  now 
appears  by  the  affidavit  of  the  witness  that  this  court  was  right. 
The  witness  stated  in  his  deposidon  that  he  paid  his  debt  to 
Bates  himself,  and  now  by  his  affidavit  it  appears  that  he  paid 
but  part  of  it.  This  is,  the  point  of  inconsistency.  But  it  ap- 
pears by  the  affidavit,  in  substance,  that  he  put  funds  into  the 
hands  of  McRea  &  Lang  to  pny  it  all,  which  were  misapplied. 
Without  violence  to  any  authority  cited  by  the  counsel  for  the 
plaintiffs  in  error,  as  we  understand  them,  we  may  now  dismiss 
the  bill  without  prejudice  to  the  tide  of  the  defendant  in  error, 
which  is  secondly  stated  in  their  bill,  and  which  he  obtained  by 
purchase  from  Gayle  &  Phillips,  and  we  dismiss  the  bill  accord- 
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CHILTON,  J. — I  concur  in  (Hsniissing  tliis  bill  without 
prejudice  to  the  extent  above  stated  by  Judge  PAitsoNS,  but  I 
arrive  at  my  conclusion  from  the  record.  Whether  the  affidavit 
submitted  can  be  regarded  for  any  purpose — Queue  ? 

Dabgan,  C.  J.,  not  sitting. 


WHITE  vs.  WYLEY. 

1.  In  an  action  f.>r  wrongfu'ly  and  vexatiously  suing  out  an  ancillary  at- 
tachment, the  costs  iiicurrecl  in  defending  the  original  suit  constitute  no 
part  of  the  plaintiff's  damages. 

2.  If  the  holder  of  a  proniissory  note,  after  suing  out  a  writ  against  the 
maker  and  procuring  thereon  a  return  of  non  rs',  under  a  mistake  as  to 
his  legal  rights  sues  out  an  attachment  against  the  endorser,  in  an  action 
for  wrongfully  and  vexatiously  suing  out  this  latter  process,  the  proceed- 
ings against  the  maker  are  admissible  in  eviden'je  in  mitigation  of  dam- 
ages. 

Error  to  the  Circuit  Court  of  Benton.  Tried  before  the 
Hon.  Geo.  Goldthwaite. 

This  was  an  action  of  debt  by  the  plaintiff  against  the  de- 
feuilant  in  error,  for  the  wrongful  and  vexatious  suing  out  of  an 
ancillary  attachment  against  him  by  one  Benjamin  C.  Price,  on 
whose  bond  the  defendant  was  a  surety.  After  introducing  in 
evidence  the  proceedings  in  the  original  suit,  by  which  it  ap- 
peared that  a  judgment  was  rendered  therein  in  his  favor,  and 
the  affidavit,  bond,  writ  of  attachment  and  levy  thereof,  the  plain- 
tiff offered  to  prove  the  expenses  incurred  by  him  in  defending 
the  original  suit,  which  the  court  refused  to  allow.  The  de- 
fendant, having  first  proved  its  execution,  then  offered  to  intro- 
duce in  evidence,  in  mitigation  of  damages,  the  note  on  which 
the  attachment  was  sued  out,  and  on  which  the  plaintiff  was  an 
endorser,  and  in  connection  tlierewith  a  writ  which  he  had  sued 
out  against  llie  makers,  returnable  to  the  first  court  after  the  note 
fell  due,  and  on  which  was  a  return  by  the  sheriff  of  7ion  est.    To 
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this  evidence  the  plaiiilifTohjected;  but  the  court  overruled  his 
objection  and  permitted  it  to  go  to  the  jury.  The  ruling  of  tlse 
Circuit  Court  is  now  asc^iijned  as  error. 

Rice,  for  the  plaintiff  in  error: 

1.  In  this  action  for  the  wrongful  and  vexatious  suing  out  of 
an  ancillary  attachment,  the  plaintiff  ought  to  be  allowed  to  show 
the  different  items  of  expense  to  which  he  was  subjected  in  de- 
fending the  suit.  If  any  of  those  items  are  shown  not  to  be  pro- 
perly allowable  to  the  plaintifi'as  actual  damages,  then  the  de- 
fendant should  protect  himself  from  their  allowance,  by  asking 
an  appropriate  charge.  Evidence  of  expenses  incurred  is  cer- 
tainly adm'us'ihle.  Its  siijiciency  or  legal  effect  is  a  matter  to  be 
determined  by  a  charge  of  the  court. 

2.  Where  the  attachment  is  sued  out  against  an  endorser,  af- 
ter lie  has  been  discharged  from  liability  by  the  failure  of  the  en- 
dorsee to  sue  the  maker  of  the  note  and  prosecute  him  to  insol- 
vency, the  "  note,  writ  and  sheriff's  return"  in  the  suit  com- 
menced against  the  maker  and  aha^idoiied,  are  not  competent 
and  relevant  evidence  against  the  endorser,  ^^  i?i  initigatioit  of 
damages.''''  How  can  such  "note,  writ  and  sheriff's  return" 
mitigate  the  damages  done  to  the  endorser  by  an  attachment 
s7ihseque7Ltlij  sued  out  against  him  by  the  endorsee,  w  hose  own 
negligence  to  prosecute  the  maker  had  deprived  him  of  all  right 
to  sue  the  endoiscr  or  to  attach  his  property?  The  court  below 
did  injure  the  plaintiff  by  giving  such  an  effect  to  the  evidence. 
By  admitting  the  evidence  "in  mitigation  of  damages,"  the  court 
and  jury  and  parties  were  precluded  from  regarding  the  evidence 
as  good  for  any  other  purpose.  Admitting  evidence  for  one 
specified  purjjose  is  excluding  it  (or  all  other  imrposes ;  and  if 
it  is  not  admissible  for  the  specijied  purpose  for  which  it  is  ad- 
mitted, this  court  is  bound  to  reverse,  because  thereby  an  error 
is  committed  and  injuiy  is  prima  facie  shown. — Creagh  v.  Sav- 
age, 9  Ala.  Rep. 

The  writ  and  sherifT's  return  were  inadmissible  for  any  pur- 
pose.— S  Serg.  &  R.  30-5. 

White,  for  iho  defendant: 

The  defendant  in  an  action  of  this  kind  is  only  liable  for 
damages  actual  or  vindictive  which  grow  out  of  the  wrongful, 
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vexatious  or  malicious  suing  out  of  the  attachment. — Kirksey  v. 
Jones,  -  Ala.  Rep.  622 ;  McCullock  et  al.  v.  Walton,  11  Ala. 
Rep.  492.  This  was  an  ancillary  attachment,  and  the  costs 
which  plaintiff  offered  to  prove  were  incurred  in  defending  the 
suit  at  law,  and  did  not  flow  from  the  attachment. 

The  note  and  endorsements,  with  the  writ  against  the  makers, 
with  the  return  of  not  found,  were  good  to  show  that  Price  had 
a  cause  of  action  against  plaintiff  in  erroi*,  and  rebut  the  idea  of 
malice. 

If  the  expenses  incurred  resulted  from  the  attachment,  and 
not  from  the  suit  pending  against  him,  plaintiff  should  have 
showi)  it,  dr  at  least  should  have  offered  to  show  it. 

•  CHILTON,  J. — The  court  belbw  decided  the  points  of  law 
raised  in  this  case  upon  the  trial  very  correctly. 

1.  The  cost  in  defending  the  suit  in  which  the  ancillary  at- 
taehment  was  sued  out,  the  plaintiff  in  that  suit  having  failed, 
has  no  connection  with  the  attachment.  The  ancillary  attach- 
ment was  but  auxiliary  to  the  main  suit,  and  enabled  die  plain- 
tiff to  obtain  a  lien  on  property  for  the  satisfaction  of  whatever 
judgment  he  might  recover.  No  issue  of  fact  was  raised  or 
could  have  been  raised  by  the  defendant,  as  predicated  upon 
the  attachment.  The  grounds  upon  which  it  issued  cannot  by 
the  terms  of  the  statute  authorising  it  be  controverted  so  as  to 
require  proof.  The  argument  of  the  plaintiff's  counsel,  that 
we  must  intend  the  plaintiff  was  incited  to  greater  diligence  in 
making  his  defence,  and  therefore  incurred  more  cost,  from  the 
fact  that  the  attachment  secured  the  ultimate  payment  of  the 
judgment,  should  one  be  obtained,  is  unsound.  We  must  in- 
tend that  White  would  have  paid  the  debt  had  the  court  so  or- 
dered and  adjudged.  Damage,  the  consequence  of  a  contrary 
presumption,  would  neither  be  the  legitimate,  natural  nor  prox- 
imate result  of  the  attachment. — Donnell  v.  Jones,  13  Ala.  Rep. 
490,  and  authorities  cited. 

2.  Proof  of  the  previous  proceeding  instituted  against  the 
makers  of  the  note  and  the  return  of  non  est,  Sec.  was  proper  in 
mitigation  of  damages,  since  it  tended  to  show  the  want  of  mal- 
ice, and  that  the  party  in  suing  White,  the  endorser,  was  not  ac- 
tuated by  improper  motives.  There  is  a  marked  difference  in 
honestly  and  in  good  faith  suing  out  an  attachment  under  a  mis- 
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take  of  one's  legal  rights,  and  a  wanton  disregard  of  the  rights  of 
others.  In  Sharpe  v.  Hunter,  IG  Ala.  Rep.  765,  this  court  held 
that  if  an  attachment  sued  out  in  a  case  in  which  just  grounds 
for  its  issuance  exists,  is  abated  on  plea,  for  a  defect  in  the  afS- 
davit,  the  party  against  whom  it  issued  in  a  suit  upon  the  bond 
is  pot  entided  to  recover  the  actual  damage  he  has  sustained.  In 
thd  case  before  us,  the  objection  is  not  to  the  regularity  of  the 
attachment  or  affidavit  on  which  it  issued,  but  the  record  shows 
that  Price  had  lost  his  recourse  on  White  as  endorser  of  the 
note,  yet  it  must  be  admitted  that  this  loss  of  recourse  resuhed 
from  a  technical  objection,  and  resulted  under  circumstances 
well  calculated  to  admit  of  an  honest  difference  of  opinion  as  to 
White's  liability  on  his  endorsement  Such  being  the  case,  we 
think  the  proof  was  clearly  competent  to  go  in  mitigation  to  repel 
as  far  as  it  goes  the  existence  of  malice  or  improper  motive. — 
The  case  of  Swigart  v.  Berks,  adm'r,  8  S.  &  R.  305,  is  wholly 
unlike  the  present.  In  that  case  no  question  of  malice  was  in- 
volved, but  the  effort  was  to  show  that  a  party  considered  no 
more  due  him  than  one  hundred  dollars,  from  the  fact  that  he 
had  instituted  a  suit  on  the  same  cause  of  action  before  a  justice 
of  the  peace,  whose  jurisdiction  did  not  extend  to  cases  above 
one  hundred  dollars.  But  the  plaintiff  abandoned  his  case,  and 
the  court  held  the  record  of  it  improper  testimony.  It  is  man- 
ifest the  case  bears  no  analogy  to  the  present. 
Judgment  affirmed. 


GERALD  &  WIFE  vs.  BUNKLEY. 

1.  Where  a  stranger,  after  personating  an  intestate,  ■whose  estate  has 
been  administered  and  passed  into  the  hands  of  the  administrator  of  a 
deceased  distributee,  so  far  as  to  create  an  honest  impression  of  their 
identity  on  the  minds  of  many,  who  had  known  tlie  intestate  intimately 
from  his  youth,  is  about  to  leave  the  country  and  to  prosecute  by  attor- 
ney his  alleged  right  to  the  property,  the  administrator  should  be  allowed, 
on  final  settlement,  such  reasonable  sums  as  he  has  expended  in  insti- 
tuting and  conducting  a  criminal  proceeding  against  him  for  the  purpose 
of  exposing  the  imposture,  and  thua  protecting  the  estate. 
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2.  An  adminhttator,  authorised  by  an  order  of  the  Orphans'  Court  to  keep 
the  personal  estate  together  for  ten  years  and  to  cultivate  the  lands  of 
the  deceased,  is  entitled  to  an  allowance  for  reasonal^le  expenses  incurred 
in  tiie  erection  of  suitable  and  necessary  buildings. 

3.  It  is  not  the  duty  of  an  administrator  to  lend  out  the  money  of  an  estate, 
and  if  he  does  so  without  authority,  it  is  such  a  conversion  as  will  render 
him  liable  for  the  principal  sum  so  loaned  with  interest,  should  it  evea- 
tually  be  lost. 

4.  The  Orphans'  Court  has  not  the  power  to  follow  tl  e  assets  of  an  estate, 
which  the  administrator  has  invested  in  property,  and  to  establish  a 
trust  in  favor  of  an  infant  distributee,  but  in  i^uch  case,  the  administra- 
tor, on  final  settlement,  shduld  be  charged  with  the  principal  sum  ho  in- 
vested with  interest,  and,  if  the  property  has  been  used  for  the  benefit  of 
the  estate,  he  should  be  allowed  therefor  a  re:isonable  compensation. 

5.  Such  a  settlement,  however,  could  not  deprive  the  distributee  of  his 
■   right  of  election,  but  he  might  afterwards  go  into  equity  to  compel  a 

conveyance. 
Whether  the  administrator  can  resort  to  equity  to  compel  an  election — 

QutRE? 

Error  to  the  Orphans'  Court  of  JNIontgomery. 

This  controversy:  arose  on  the  final  settlement  of  the  estate 
of  William  D.  Bunkley,  deceased,  of  which  his  widow,  now 
the  wife  of  Pearly  S.  Gerald,  was  appointed  administratrix,  and 
of  which  she  and  Gordon  Bunkley,  an  infant  son  of  tiie  de- 
ceased, were  the  sole  distributees.  The  facts  of  the  case  can 
be  understood  by  reference  to  the  opinion. 

Elmore,  for  the  plaintiffs  in  error: 

1.  The  general  rule  is  that  an  administrator  is  bound  to  exer- 
cise such  prudence  and  care  as  a  judicious  man  would  exercise 
in  regard  to  his  own  affairs.  But  this  rule  is  not  imperative; 
it  varies  according  to  the  circumstances  of  each  case,  and  the 
good  faiih  with  which  he  acts  is  a  consideration  always  to  be 
regarded. — Baily  v.  Dilworth,  10  S.  &  Marsliall,  404;  Bryan  y. 
ftlullojan,  2  Hill  Ch.  (8.  C.)  ;;G4;  Capeheart  v.  Henry,  1  Ilil'l 
Ch.  (8.  C.)  411;  Donncll  v.  Oneill,  »  Ala.  734;  Huson  v.  Wal- 
lace, 1  Richardson's  Eq.  16-J7j  2  Story  on  Equity,  <^  978. 

2.  Improvements  or  outlays  mode  by  the  administrator  will 
be  allowed,  when  such  as  ilio  court  would  have  directed  on  ap- 
plication.—/Jx  jHirtc  Palmer,  2  Hill's  Ch,  217j  2  Story's  Eq. 
^978,  12G7-'71-'72-'7a-'7.j. 
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3.  Where  executor  bought  negroes  with  the  proceeds  of  the 
crops,  and  worked  them  on  the  plantation,  the  distributees  dis- 
affirming the  purchase,  he  was  held  a  joint  owner  and  allowed 
his  share  of  the  crops,  deducting  rent  for  the  land. — Frazer  & 
Wife  V.  Vaux,  Ex'r,  1  Hill  Ch.  206.  To  the  same  effect  is 
Bethea  v.  McCall,  5  Al*.  308. 

Belser  &  Harris,  for  defendant: 

1 .  The  charges  for  costs,  counsel  fees,  &c..  paid  out  on  the 
prosecution  of  Barber,  were  rightfully  rejected  by  the  court. — 
Harris  v.  Martin,  9  Ala.  895;  Oniel  v.  Donnell,  ib.  734;  Clay's 
Dig.  COO,  §  7— also,  482,  §  36-'7;  p.  237,  §  4.  It  was  no  part 
of  the  administratrix's  duty  to  institute  a  criminal  prosecution 
against  Barber,  and  the  verdict  and  judgment  on  the  indictment 
against  him  would  not  have  been  evidence  for  her  if  suit  had 
afterwards  been  brought  on  the  bond  given  to  Parish,  or  if  a 
direct  proceeding  had  been  instituted  against  her  to  recover  the 
property  supposed  to  belong  to  Jesse  Bunkley. — 1  Greenl.  on 
Ev.  537;  1  Phillips  on  Ev.  336-'7. 

2.  The  plain  duty  of  an  administratrix,  ordinarily,  is  to  re- 
ceive the  assets  of  the  estate,  to  pay  the  debts  of  the  deceased, 
and  to  pay  over  the  residue,  if  any,  to  those  entided.  She  has 
no  authority,  unless  authorised  by  will  or  order,  to  keep  to- 
gether the  estate  and  work  the  slaves  on  the  plantation,  and  if 
she  does  so  it  is  at  her  own  risk. — Willis,  adm'r,  v.  Heirs  of 
Willis,  9  Ala.  336;  Benford  v.  Daniels,  13  Ala.  673;  Steele  v. 
Knox,  10  Ala.  608 ;  Kee  v.  Kee,  2  Grattan,  116.  To  enable 
an  administratrix  to  keep  the  personal  and  real  estate  of  her  in- 
testate together,  there  are  certain  requisites  which  must  be  com- 
plied with,  and  they  are  clearly  defined  by  statute  and  by  adju- 
dications on  the  same.— Clay's  Dig.  198,  §  30-'l-'2-'3-'7;  Ben- 
ford  V.  Daniels,  13  Ala.  671.  And  if  an  administratrix  neglects 
these  duties,  or  permits  the  ten  years  to  elapse,  she  will  be 
remitted  to  a  court  of  equity  for  redress,  if  she  have  any  remedy 
at  all. — Benford  v.  Daniels,  13  Ala.  673;  Steele  v.  Knox,  10 
Ala.  614. 

3.  The  charges  for  building  the  gin  house  and  negro  houses 
were  also  properly  excluded.  An  administratrix  is  only  enti- 
tled to  remuneration  for  money  expended  on  repairs  absolutely 
essential  to  the  preservation  of  the  estate   under  her  charge. 
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The  record  does,  not  show  that  these  improvements  were  ne- 
cessary, nor  that  they  could  not  have  been  erected  from  the 
materials  grown  on  the  plantation. — Myers  v.  Myers,  2  McCord 
Gh.  2G5;  Green  v.  Winter,  1  Johns.  Ch.  39. 

4.  The  administratrix  had  no  right  to  purchase  either  the 
lands  of  Allen  and  Barnett  or  those  of  Goldihwaite,  or  in  any 
manner  to  charge  the  estate  with  them  or  their  rents,  or  the  ne- 
ffroes  belonjjinjr  to  it  with  their  hire,  &c.  Neither  the  common 
law  nor  the  statute,  which  authorises  such  an  estate  to  be  kept 
together  for  a  term  not  exceeding  ten  years,  justified  her  in  thus 
increasing  the  capital  of  the  eslata,  without  the  sanction  of  the 
court.  Having  wrongfully  made  these  purchases  and  volunta- 
rily commingled  her  property  with  that  of  the  estate,  the  Or- 
phans' Court  could  not  fairly  separate  it,  and  she  must  bear  the 
loss  in  that  tribunal  at  least. — -Myers  v.  Myers,  2  McCord's  Ch. 
265;  Kerr  v.  Boyd,  10  Ala.  154;  Washburn  v.  Hall,  10  Pick. 
429;  Trecolthic  v.  Austin,  4  Mason,  29. 

5.  The  administratrix  was  properly  responsible  for  the  money 
loaned  to  Whitman  &  Hubbard,  and  with  the  interest  on  it. 
The  security  on  which  the  investment  was  made  was  not  sucli 
as  the  law  required  her  to  take.  Bond  and  security  on  real 
estate  should  have  been  had,  or  at  least  it  should  have  been 
placed  in  the  hands  of  safe  men,  and  not  in  those  of  adventu- 
rous merchants. — Smith  v.  Smith,  4  Johns.  Ch.  2S4 ;  Holmes 
v.  Craig,  2  Coxe's  cases,  1;  Harrison  v.  INIock,  10  Ala.  900; 
Powell  V.  Evans,  5  Vesey,  839;  Bryant  v.  Craig,  12  Ala.  354; 
•Powell  V.  Powell,  10  Ala.  900;  Brazeal,  adm'r,  v.  Brazeal's 
Dist.  9  Ala.  491;  King  v.  Cab,  12  Ala.  598;  Parker  &  Wife  v. 
McGaha,  11  Ala. 52 1.  An  administratrix  cannot  sell  property  of 
the  estate  legally  but  by  receiving  froiji  the  purchaser  "bond  with 
ajjprovcd  sceuri/j/,^^  and  if  this  be  so,  much  less  ought  the  repre- 
sentative of  an  estate  be  permitted  to  loan  out  its  funds  at  her 
own  tolition  and  merely  talte  a  promissory  note  to  guarantee  its 
return.— Clay's  Dig.  223-'24,  \  i^. 

0.  The  items  paid  for  carriages,  horses,  &c.,  and  for  boot  on 
exchange  of  them,  were  improper  and  not  fit  to  1)e  sanctioned. 
The  commissions  are  intended  to  cover  all  the  personal  expen- 
ses contracted  in  the  niana<cement  of  the  estate,  and  the  Judire 
of  the  Orphans'  Court,  on  proper  evidence,  can  increase  or  di- 
minish these  commissions,  according  to  the  facts  of  each  case. — 
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Oniel  V.  Donnell,  9  Ala.  734 ;  Van  v.  Van,  2  Paige,  287;  Par- 
ker &  Wife  V.  McGaha,  11  Ala.  521. 

DARGAN,  C.  J.^ — It  is  the  duty  of  an  administrator  or 
other  trustee  to  defend  the  trust  estate  from  all  unjust  demands 
made  against  it,  and  he  should  employ  ihe  proper  and  reasona- 
ble means  to  make  the  defence  effectual.  As  this  is  the  duty  of 
a  trustee,  it  follows  tliat  the  necessary  and  reasonable  expenses 
incident  to  the  litigation  must  be  borne  by  the  trust  estate,  and  not 
by  the  trustee  in  his  individual  capacity. — Coopwood  etal.  v.  Wal- 
lace, 12  Ala.  790;  15  Ala.  335.  This  position  will  not  be  de- 
nied, and  the  only  question  (hat  can  be  made  in  regard  to  the 
expenses  paid  by  Mrs.  Gerald  in  prosecuting  Barber,  is,  that 
they  were  unnecessary  or  unreasonable.  We  are,  however, 
fully  satisfied  from  the  facts  exhibited  by  the  record,  that  the 
prosecution  and  conviction  of  Barber  for  falsely  pensonating 
Jesse  Bimkley  and  demanding  the  property  that  had  been  paid 
over  to  William  Bunkley  by  Parish,  the  guardian  of  Jesse,  on 
the  supposition  of  his  death,  was  the  only  mode  of  defence  that 
could  have  been  adopted  to  save  the  estate  of  William  Bunk- 
ley.  After  Barber  had  succeeded  in  the  village  wher'e  Jesse 
Bunkley  was  raided  in  creating  the  belief  that  he  was  Jesse 
Bunkley,  even  in  the  minds  of  those  who  had  known  Bunkley 
from  his  youth,  had  he  been  permitted  to  leave  the  State  and  to 
prosecute  his  demand  by  an  attorney,"  we  do  not  see  how  he 
could  have  failed  of  success.  To  procure  the  proof  that  he 
was  Elijah  Barber,  and  not  Jesse  Bunkley,  was  therefore  in- 
dispensably necessary.  This  could  only  be  done  by  bringing 
him  in  the  presence  of  those  who  knew  him  to  be  Elijah  Bar- 
ber. It  was  therefore  necessary  to  arrest  him  to  prevent  his 
leaving  the  State,  that  the  witnesses  might  see  and  irrspect  hirn 
and  thus  be  enabled  to  speak  with  certainty  who  he  was.  Ev-en 
on  the  trial  of  tlie  indictment,  we  infer  from  the  facts  stated  in 
the  record,  that  h  was  doubtful  whether  the  evidence  would 
show  him  to  be  Elijah  Barber  or  Jesse  Bunkley,  for  many  of 
the  acquaintances  and  friends  Bunkley  deposed  that  he  was 
Jesse  Bunkley,  and  this  too  after  they  had  had  a  full  opportu- 
nity to  examine  and  interrogate  him.  Under  such  circumstan- 
ces the  administratrix  pursued  the  only  course  that  could  have 
been  adopted  to  protect  the  estate  from  the  unjust  demand  of 
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Barber,  and  consequently  the  estate  must  bear  all  the  reason- 
able expenses  of  the  prosecution.  Whether  the  amount  paid 
by  the  administratrix  was  reasonable,  we  do  not  feel  at  liberty 
to  determine  in  the  present  condition  of  the  cause,  for  it  does 
not  appear  that  the  Orphans'  Court  has  ever  acted  on  this  ques- 
tion, but  simply  rejected  the  whole  item  on  the  ground  that  the 
estate  was  not  liable  to  pay  any  part  of  it.  In  this  the  court  erred; 
the  administratrix  was  entitled  to  a  credit  for  the  amount  she 
had  paid  out,  if  such  amount  under  all  the  circumstances 
was  reasonable,  of  which  it  was  the  duty  of  the  court  to 
judge. 

2.  Mrs.  Gerald,  the  administratrix,  obtained  an  order  of  the 
court  to  retain  the  personal  estate  together  for  ten  years,  and 
also  to  retain  the  possession  of  the  real  estate.  She  employed 
the  slaves  in  cultivating  the  land  for  the  benefit  of  the  distribu- 
tees. It  became  necessary  to  build  negro  houses  and  also  a 
gin  house,  as  those  left  by  the  deceased  had  become  rotten  and 
dilapidated;  she  a^ked  to  be  allowed  the  reasonable  expenses 
incurred  in  erecting  those  buildings,  which  was  refused.  It 
is  true  that, at  common  law  an  administrator  could  not  claim  to 
be  remunerated  for  expenses  in  building  houses  on  the  estate 
of  the  deceased,  but  the  powers  of  an  administrator  at  common 
law  and  under  our  statutes  are  in  many  instances  widely  differ- 
ent. In  this  State,  upon  good  cause  shown,  an  administrator 
may  be  allowed  to  keep  the  personal  estate  together  and  to  re- 
tain the  possession  and  caUivate  the  land  for  the  term  of  ten 
years,  reserving  the  widow  her  ri^ht  of  dower. — Clay's  Dig. 
19S-'99.  When  the  administrator  has  obtained  such  an  order 
it  becomes  his  duty  to  manage  the  estate  in  a  husband-like  man- 
ner. He  should  conduct  the  estate  to  the  best  advantage  for 
the  interest  of  the  distributees,  and  should  observe  the  same 
care  and  diligence  in  the  management  of  it  that  a  prudent  man 
would  observe  in  reference  to  his  own.  Not  only  common  pru- 
dence but  cofumon  humanity  demands  of  the  master  that  he 
should  provide  suitable  houses  for  his  slaves,  ami  a  gin  house  is 
absolutely  necessary  to  a  cotton  plantation.  An  administrator 
who  has  obtained  the  right  to  keep  tiiu  estate  together  for  the 
space  of  ten  years,  nmst  therefore  be  allowed  the  expenses  of 
such  buihlings,  when  necessarily  erected  by  him, 

3.  It  also  appears  tliat  Mrs.  Gerald  wiiliout  any  order  of 
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court  lent  to  Whitman  &  Hubbard  $3210,  taking  their  note 
with  J.  Wyman  for  security.  Whitman  &  Hubbard  as  well  as 
Wyman  were  merchants  then  in  good  credit,  but  afterwards  failed, 
and  the  debt  is  lost.  The  money  lent  belonged  to  the  estate,  and 
she  asks  a  credit  of  this  sum  in  the  settlement  of  her  accounts. 
In  the  case  of  Dean  &  Wife  v.  Rathburne,  adm,  15  Ala.  328,  we 
said  that  the  correct  rule  to  be  extracted  from  all  the  cases  is  this : 
If  an  executor  or  other  trustee  exercises  good  faith  and  ordinary 
diligence,  and  acts  within  the  scope  and  in  the  line  of  his  duty, 
he  is  not  responsible  although  loss  befall  the  estate.  If,  how- 
ever, he  assumes  to  act  without  the  scope  of  his  authority  and 
beyond  the  line  of  his  duty,  he  then  acts  upon  his  own  respon- 
sibility and  must  be  held  responsible  for  any  loss  that  may  befall 
the  estate  from  such  acts.  We  think  the  rule  recognised  in  the 
case  refered  to  is  correct  in  principle,  and  that  it  is  sustained  by 
authority. — See  Bond  v.  Clough,  3  Mylne  &  Craig.  486.  The 
first  question  therefore  to  be  ascertained  is,  did  the  administra- 
trix act  within  the  scope  of  her  authority  and  in  the  line  of  her 
duty  in  lending  the  money  to  Whitman  &  Hubbard?  We 
know  of  no  principle  of  law  that  makes  it  the  duty  of  an  admin- 
istrator to  lend  out  the  money  of  the  estate*  In  the  case  of 
Webb  V.  Conn,  (Littell's  Sel.  Cases,)  it  is  said  that  an  admin- 
istrator is  not  required  by  any  law  to  lend  out  the  money  of  the 
estate  he  represents,  and  therefore  is  not  chargeable  with  inte- 
rest, by  merely  showing  that  the  money  could  have  been  loaned 
at  interest  without  inconvenience.  To  the  same  effect  is  the 
case  of  Kellar,  ex'r,  v.  Bula,  5  Monro,  578 — also  see  Karr  v. 
Karr,  6  Dana,  3;  The  State  v.  Johnson,  7  Blackf,  529;  and  1 
Vernon,  197;  2  Ver.  548.  As  the  law  does  not  require  of  an 
administrator  who  has  only  such  authority  over  the  estate  as  is 
derived  from  his  letters  of  administration,  to  lend  out  the  money, 
if  he  assumes  the  authority  to  do  it,  he  cannot  be  said  to  be 
acting  within  the  scope  of  his  authority  or  in  the  line  of  his  duty, 
but  must  be  considered  as  acting  upon  his  own  responsibility, 
and  must  be  held  liable  for  both  principal  and  interest,  for  it  is 
well  settled  that  if  an  executor  or  other  trustee  uses  the  money 
of  the  trust  estate,  he  is  chargeable  with  interest,  and  that  he 
may  have  applied  it  to  an  unprofitable  use  cannot  change  the 
rule  or  exempt  him  from  paying  interest.  Mrs.  Gerald  was 
therefore  properly  charged  with  both  the  principal  and  interest 
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of  the  sura  loaned  by  her  to  Whitman  &  Hubbard.  Whether 
or  not  an  administrator  in  this  State  may  i^ot  apply  to  a  court  of 
chancery  or  to  the  Orphans'  Court  and  obtain  authority  to  lend 
out  the  money  in  his  hands  belonging  to  the  estate,  we  will  not 
stop  to  enquire,  being  satisfied  that  if  he  assumes  to  lend  it  out 
relying  on  his  authority  as  administrator  alone,  it  may  be  consid- 
ered by  the  distributees  and  those  interested  in  the  estate  as  a 
conversion  of  the  money  to  his  own  use,  and  that  he  may  be 
charged  with  both  principal  and  interest,  whether  tlie  money  be 
lost  or  not. 

4.  It  was  also  shown  that  the  intestate  did  not  leave  land  suf- 
ficient to  employ  his  force  as  profitably  as  it  might  have  been, 
and  that  the  administratrix  purchased  with  the  money  of  the 
estate  two  tracts  or  parcels  of  land  which  have  been  cultivated  by 
the  slaves,  and  which  appear  to  have  been  of  considerable 
value  to  it.  The  administratrix  requested  that  she  should  be 
allowed  a  credit  for  the  amount  she  paid  for  the  lands,  which 
was  also  refused.  She  then  requested  a  credit  to  the  extent  of 
the  value  of  the  rents  of  the  land,  which  was  also  refused,  and 
the  court  charged  her  with  the  money  she  paid  for  the  land 
with  interest  thereon,  widiout  making  her  any  allowance  for  the 
use  or  profits  of  the  land.  That  the  court  erred  in  charging 
her  with  the  amount  paid  for  the  land  with  interest,  without 
making  any  allowance  for  the  use  of  the  land  by  way  of  rent,  is 
manifest.  But  I  have  had  much  difficulty  in  coming  to  a  con- 
clusion what  course  the  Orphans'  Court  should  have  pursued 
in  reference  to  this  question.  As  the  lands  were  purchased  with 
the  funds  of  the  estate,  the  infant  distributee  has  an  unquestionable 
right  to  elect  whether  he  will  take  the  land  or  whether  he  will  claim 
the  money.  He  certainly  is  not  entitled  to  both,  but  he  has  the 
right  to  choose  between  the  land  and  the  money.  Can  the  Or- 
phans' Court  elect  for  him  and  ordef  a  conveyance  during  his  mi- 
nority.'* TheOrphans'  Court  has  full  jurisdiction,  it  is  true,  to  make 
final  settlements  of  estates  in  the  hands  of  executors  and  admin- 
istrators, and  to  decree  the  amount  ascertained  to  be  due  to  be 
paid  to  those  entidcd,  but  it  has  no  jurisdiction  to  establish  a 
resulting  trust  in  fivor  of  the  distributees,  nor  to  order  the  exe- 
cutor or  administrator  to  convey  to  them  lands  purchased  with 
the  assets  of  the  estate.  No  such  jurisdiction  is  confered  on 
those  courts  by  statute,  and  therefore  they  do  not  possess  it. 
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Tliey  can  exercise  only  such  authority  and  are  possessed  of 
only  such  jurisdiction  as  is  confered  upon  them  by  statute. 
But  the  conversion  of  the  money  by  the  administratrix  into  land 
cannot  deprive  the  Orphans'  Court  of  jurisdiction  to  order  and 
decree  a  final  settlement  of  the  estate.  This  power  the  Court 
has,  and  the  administrator  cannot  oust  the  court  of  jurisdiction 
by  a  conversion  of  the  assets.  Mrs.  Gerald  was  therefore 
correctly  charged  with  the  amount  of  money  paid  for  the  land 
with  interest  thereon.  But  as  the  estate  has  been  benefited  by 
the  use  of  the  land,  she  should  have  been  allowed  a  credit  to  the 
extent  of  a  reasonable  rent  for  the  land,  for  inasmuch  as  the  dis- 
tributee is  not  entitled  to  both  the  land  and  the  money,  he  can- 
not claim  both  the  interest  on  the  money  and  the  use  of  the 
land.  We  admit  that  a  settlement  made  in  conformity  with 
this  view  will,  as  between  the  administratrix  and  the  distributee, 
leave  in  the  latter  the  right  to  elect  whether  he  will  not  take  the 
land  in  the. stead  of  the  money  ;,and  he  may  still  file  his  bill  in 
equity  for  the  purpose  of  having  the  land  decreed  to  be  his  and 
to  compel  a  conveyance  to  be  made  to  him,  and  it  is  a  question 
well  worthy  of  consideration  whether  the  administratrix  cannot 
resort  to  equity  to  compel  him  either  to  accept  the  land  or  to  re- 
nounce his  right  to  elect  whether  he  will  take  it  or  not.  Be  this 
as  it  may,  we  are  satisfied  that  a  court  of  equity  alone  has  the 
power  to  adjudicate  this  question,  and  that  the  Orphans'  Court 
has  not  the  jurisdiction  to  follow  the  assets  of  an  estate  that  may 
have  been  invested  in  property  and  to  establish  a  trust  in  favor 
of  the  distributees. 

The  view  we  have  taken  of  the  land  applies  also  to  the  slaves 
purchased  by  Mrs.  Gerald.  The  court  should  have  charged 
her  with  the  amount  paid,  for  them  with  interest  thereon,  and 
given  her  a  reasonable  credit  for  the  services  they  rendered 
the  estate,  for  we  can  perceive  no  difference  in  this  respect  be- 
tween the  purchase  of  land  and  slaves. 

•  In  reference  to  the  carriage  purchased  by  Mrs.  Gerald  and 
the  expenses  incurred  at  the  taverns,  from  time  to  time,  we 
think  they  do  not  form  a  proper  charge  against  the  estate,  and 
must  be  borne  by  her  alone.  If  she  could  show  that  she  vis- 
ited Montgomery  for  the  purpose  of  attending  to  the  business  of 
the  estate,  and  that  it  required  her  to  remain  in  town  for  a  spe- 
cified time,  we  would  not  say  that  her  reasonable  expenses  for 
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the  time  she  was  required  to  stay  on  account  of  the  business  of 
the  estate  should  not  be  allowed  her;  but  if  her  remaining  in 
Montgomery  was  connected  with  her  own  pleasure,  or  to  avoid 
the  loneliness  of  a  country  life,  she  must  bear  the  expenses. 

Let  the  decree  be  reversed  and  the  cause  remanded  for  fuN 
ther  proceeding. 


EDMUNDSOxN  vs.  THE  STATE. 

1.  The  variance  between  the  names  Edmundson  and  Edmindson  is  too 

imperceptible  to  support  a  pica  in  abatement. 
2-  The  law  knows  of  but  one  Christian  name.     The  insertion  or  omission 

of  a  miidle  name  is  therefore  immaterial,  and  may  be  disregarded. 

Error  to  the  Circuit  Court  of  Limestone.  Before  the  Hon. 
Thomas  A.  Walker. 

E.  J.  Jones,  for  the  plaintiff: 

1.  There  is  a  greater  discrepancy  in  the  sounds  of  the  true 
and  adopted  names  in  this  case,  KJmindson  or  L.  Edmindson 
for  Edmundson,  than  in  the  following  instances,  which  have 
been  held  not  to  be  idem  sonans:  McCann  for  McCarn,  (Russ. 
&  Ry.  351) ;  Shakepeare  for  Shakespeare,  (10  East.  S3) ;  Tar- 
bart  for  Tabart,  (Bingham  v.  Dickie,  5  Taunt.  14) :  Lyons  for 
Lynes,  (5  Port.  241);  Barham  for  Barnham.  (Kirk  v.  Suttle,  G 
Ala.  GSl) ;  Crawley  for  Crowley,  (J  2  Ass.  PI.  2);  Anstry  for 
Anestry,  (Bro.  Var.  20) ;  Shutliff  for  Shirtliff,  (Gordon  v.  Aus- 
tin, ,C  Term  Kep.  GU  ;  lb.  I  Stark.  Ev.  41S) ;  Willison  Frank- 
lin for  Williston  W.  Franklin,  (Bull  v.  Franklin,  2  Speer's  R.  4G.) 

2.  The  improper  insertion  of  the  middle  letter  L.  is  itself  a 
misnomer.  It  is  conceded  that  there  are  some  dicta,  and  per- 
haps some  decisions,  to  the  eflbcl  that  a  party  cqn  have  but  one 
christian  name,  and  that  the  omission  or  insertion  of  a  middle 
letter  is  immaterial ;  but  these  dicta  did  not  occur  in  State  cases, 
and.  besides  the  authorities  are  at  least  divided  for  this  question. 
Thus  at  an  early  day  it  was  held  that  tlftj  transposing  of  two 
christian  names,  a^  "John  Richard"  for  "Richard  John,"  was 
ebaieable. — I  Chit.  1*1.  244 ;  6  Term.  li.  195.     So  suit  was 
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abated  when  the  defendant  was  sued  by  one  of  two  christian 
names,  as  William  for  Hans  William. — 1  Star.  Ev.  412,  n.  e.; 
Aibuin  V.  Willoughby,  1  Mar.  497,  (4  Eng.  Com.  Law  11.  477.) 
So  a  marriage  was  declared  void  because  a  middle  name  was 
improperly  inserted. — 1  Addams,  2S9,  (2  Eng.  Ecc.  Rep.  121.) 
So  it  has  been  held  that  the  insertion  of  the  middle  name  by  the 
initial  is  sufficient. — Lindsay  v.  Wells,  3  Bingham,  777 ; 
So  in  the  American  courts  it  has  been  ruled  that  the  omission 
of  a  middle  name  was  fatal, — Commonwealth  v.  Perkins,  1  Pick. 
888 ;  The  same  v.  Hall,  3  Pick.  262 ;  and  iri  Bowen  v.  Med- 
ford,  5  Halst.  230,  it  was  ruled  expressly  tliat  the  omission  of  a 
middle  letter  was  fatal. 

Attorney  General,  for  the  Stale :  The  demurrer  was 
properly  sustained.  The  name  by  which  the  plaintiff  in  error 
was  indicted  and  the  name  disclosed  by  the  plea  are  idem  sonansy 
the  difference  being  in  the  spelling  only. — -Roscoe,  81;  2  Russ. 
on  Crimes,  715,  marg.;  Lynes  v.  The  State,  5  Porter,  236. 

CHILTON,  J. — The  plaintiff  In  error  was  indicted  by  the 
name  of  Isaac  L.  Edmindson,  for  an  assault  and  battery  upon 
one  Nathaniel  Hancock.  He  pleaded  in  abatement  that  his  true 
name  was  Isaac  Edmundson.  A  demurrer  was  sustained  to  his 
plea;  after  which,  by  leave,  he  pleaded  not  guilty,  and  thereupon 
came  a  jury,  who  found  the  issue  against  him,  and  assessed  his 
fine  at  one  cent,  for  which  the  court  rendered  judgment.  It  is 
insisted  that  this  judgment  is  erroneous,  because — 1.  The  names 
Edmindson  and  Edmundson  are  not  idem  sonaiis.  The  coun- 
sel for  the  plaintiff  has  referred  us  to  a  number  of  cases,  which 
will  be  found  on  his  brief,  where  courts  have  considered  slight 
departures  from  the  true  name  as  good  ground  to  abate  for  the 
misnomer  ;  but  this  is  one  of  the  cases  where  perhaps  aid  cannot 
well  be  derived  from  precedent.  Is  tlfe  sound  the  same.'  is  the 
question.  This  must  depend  in  many  cases  upon  the  manner 
in  which  we  pkce  the  accent  upon  the  syllables  composing  the 
word.  In  die  case  before  us,  the  first  is  the  accented  syllable; 
the  middle  syllable,  in  which  the  variance  is  supposed  to  exist, 
is  scarcely  heard, — so  Indistinctly  at  least  as  to  require  the  most 
delicate  ear  to  detect  the  vvant  of  identity  In  the  sound  of  the  two 
vowels.  We  think  the  difference  In  the  sound,  If  any  exists, 
too  refined  ordlnarily'to  be  observed,  and   that  the  variance  In 
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the  spelling  does  not  constitute  a  substantial  misnomer. — Abi- 
ihol  V.  Beniditto,  2  Taunt.  401;  2  Russ.  on  Cr.  715,  raarg. 

But  it  is  contended  that  the  improper  insertion  of  the  middle 
letter  "L."  in  the  name  constitutes  a  misnomer.  We  do  not 
think  so.  There  are,  it  is  true,  authorities  which  go  to  that 
extent,  but  we  think  the  better  opinion  is,  ''that  the  law  knows 
only  of  one  christian  name,"  and  that  the  middle  letter  forms  no 
part  of  it,  so  that  its  insertion  or  omission  makes  no  difference 
and  may  be  disregarded.  Such  was  the  clear  indication  given 
by  the  Supreme  Court  of  the  United  States,  in  Keene  v.  Meade, 
3  Peters'  Rep.  7;  see  also  Franklin  et  al.  v.  Talmage,  5  Johns. 
84,  citing  Co.  Litt.  3  a.;  1  Ld.  Raym.  5G2  ;  Vin.  Abr.  tit.  Mis- 
Domer,  c.  G,  pi.  5  and  C  ;  Roosevelt  v.  Gardner,  2  Cow.  4G3. 

Let  the  judgment  be  affirmed. 


EUBANKS  vs.  THE  STATE. 

1.  When  a  statute,  creating  an  offence,  describes  its  ingredients,  an  indict- 
ment  onder  it  must  conform  to  the  description  thus  given. 

2.  An  indictment  under  tlrC  98th  section  of  the  Revenue  Act  of  1848,  for 
keeping  a  ten-pin  alley  without  a  license,  should  aver  that  the  defendar;t 
"  WK8  engaged  in  the  business  or  employment  of  keeping"  such  an  es- 
tablishment. The  simple  averment  that  he  "did  keep"  one  is  iu8uf&- 
cient. 

Error  to  the  Circuit  Court  of  Pickens.  Tried  before  the 
Hon.  Samuel  Chapman. 

Huntington,  for  llie  plaintiff  in  error : 

Under  the  revenue  law  of  1843,  (Clay's  Dig.  560,  ^  12,)  no 
license,  is  required  for  keeping  a  ten-pin  alley,  but  the  owner  of 
any  such  alley  kqit  for  idinj  is  liable  to  an  assessment  of  tea 
dollars,  and  upon  his  refusal  to  give  in  to  the  assessor  ihc  alley 
"  so  kept  for  play,"  the  same  is  liable  to  be  attached  and  sold  by 
that  officer  for  the  payment  of  tlie  tax.  So  under  the  act  of 
March  1848,  no  license  is  required  for  the  mere  keeping  of  a 
ten-pin  alley — a  thing  that  may  as  well  be  kepi  for  amusement 
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as  a  race-horse  or  a  back-gammon  board — but  only  for  engagin* 
about  such  kecjmig  as  a  business  or  employment.  These  words 
"as  here  used  are  synonimous,  signifying  that  which  occupies 
the  time,  attention  and  labor  of  men  for  the  purpose  of  a  liveli- 
hood or  profit.  Business  is  here  used  in  the  sense  of  a  calling 
for  the  purpose  of  a  livelihood." — Moore  v.  The  State,  16  Ala. 
Rep.  411.  Such  being  the  meaning  of  the  words  business  and 
employment,  as  used  in  this  statute,  the  indictment  charged  the 
defendant  with  no  violation  of  it,  because  it  did  not  allege,  as  in 
Moore  V.  The  State,  aujjra,  that  at  the  time  specified  he  was  en- 
gaged about  the  keeping  of  a  ten-pin  alley  as  a  business  or  fol- 
lowing it  as  an  employment.  The  importance  of  such  an  alle- 
gation is  made  manifest  by  the  case  cited.  In  that  case,  the  de- 
fendant was  held  to  have  been  improperly  convicted  and  fined, 
because  the  charge  that  he  was  engaged  in  the  business  of  re- 
tailing, though  contained  in  the  indictment,  was  not  Supported 
by  the  proof.  This  court  there  held  that  a  single  act  of  retailing 
did  not  make  out  the  offence.  If  therefore,  in  the  case  cited, 
the  court  below  erred  in  directing  the  conviction  of  the  party 
upon  insufficient  evidence,  much  more  has  the  inferior  court  in 
the  present  instance  erred  in  renderirig  judgment  against  the  de- 
fendant for  seventy-five  dollars  upon  an  indictment  which,  by 
reason  of  the  same  insufficiency,  charges  no  offence. 

Attorney  General,  for  the  Slate: 

1.  The  statute  punishing  the  keeping  a  ten-pin  alley  is  the 
introduction  of  a  new'  offence,  and  the  indictment  being  in  the 
terms  of  the  statute  is  all  that  is  necessary. — State  v.  Duncan,  9 
Porter,  260;  State  v.  Click,  2  Ala.  Rep.  26. 

3.  The  mere  keeping  of  a  ten-pin  alley  is  within  the  letter  of 
the  law,  whether  it  be  played  on  or  not.  The  case  in  16ih 
Ala.  Rep.  is  not  in  point,  for  in  that  case  the  proof  showed  that 
the  defendant,  who  was  indicted  for  retailing,  carried  on  another 
business,  and  had  only  retailed  once.  It  is  to  be  presumed  in 
this  case  that  there  was  ample  proof  before  the  jury  that  the  de- 
fendant was  guilty  as  charged. 

3.  Should  it  be  considered  irregular  for  the  court  instead  of 
the  jury  to  impose  the  fine,  it  is  an  irregularity  of  which  the  de- 
fendant below  cannot  complain,  for  the  jury  could  not  have  as- 
sessed a  lower  fine  than  the  one  imposed  by  the  court. 
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DARGAN,  C.  J.— William  B.  Eubanks  was  indicted  in  the 
Circuit  Court  of  Pickens  for  keeping  a  ten-pin  alley.  Both 
counts  of  the  indictment  simply  charge  that  "he  did  keep  a  ten- 
pin  alley  without  a  license."  The  defendant  moved  to  quash 
the  indictment,  but  the  court  overruled  the  motion,  and  the  jury 
having  returned  a  verdict  of  guilty,  the  court  rendered  judgment 
Hffainst  the  defendant.  It  is  now  contended  that  the  court  erred 
in  refusing  to  quash  the  indictment.  The  98th  section  of  the 
Revenue  Act  of  1848  provides  that  each  and  every  person  en- 
gaged in  or  about  or  intending  to  be  engaged  in  the  following 
business  or  employment  within  the  limits  of  this  Stale  shall;  be- 
fore he  attempts  to  engage  in  or  transact  any  such  kind  of  busi- 
ness or  employment,  procure  from  the  clerk  of  the  County 
Court  in  which  he  intends  to  do  such  business  or  follow  such 
employment  a  license  for  the  same,  which  shall  be  operative 
for  one  year  from  the  date  thereof,  and  in  default  of  procuring 
such  a  license,  the  person  oi*  persons  doing  such  business  or 
following  such  employment  shall  be  liable  to  pay  treble  the  sum 
required  for  such  license,  to  be  recovered  by  indictment,  &c. 
The  act  then  provides  that  fifty  dollars  shall  be  paid  for  a  license 
to  keep  a  billiard-table,  fifty  dollars  for  a  pool-table,  and  twenty- 
five  dollars  for  a  ten-pin  alley,  &c.  The  general  rule  is,  that 
when  the  statute  creates  a  new  offence,  unknown  to  the  common 
law,  that  it  is  sufficient  to  charge  the  offence  in  the  language  of 
the  act. — The  State  v.  Duncan,  9  Porter,  260;  The  State  v. 
Click;  2  Ala.  Rep.  20.  But  we  think  it  very  clear  that  when 
a  statute  creating  an  offence  describes  the  constituents  or  ingre- 
dients of  the  crime,  the  indictment  framed  under  it  must  allege 
all  the  constituents  or  ingredients  necessary  to  the  existence  of 
the  offence ;  otherwise  it  would  not  appear  that  the  defendant 
was  guilty  of  the  crime  with  which  he  was  charged. — The  State 
T.  Henderson,  1  Richardson,  179 ;  3  Gratt.  560.  The  design 
of  the  act  was  to  tax  those  who  might  engage  in  any  of  the  em- 
ployments described  in  it,  and  the  offence  created  consists  in 
being  engaged  in  any  such  business  or  employment  without  a 
license. — State  v.  Moore,  16  Ala.  411.  The  averment  that  "he 
did  keep  a  ten-pin  alley"  is  not  equivalent  to  saying  that  he  was 
engaged  in  the  business  or  employment  of  keeping  a  ten-pin 
alley.  One  may  keep  a  billiard-table  or  a  ten-pin  alley  for  the 
ttnusement  of  himself  or  his  family,  without  being  engaged  in 
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keeping  them>  as  a  business  or  avocation.  The  indictment 
should  have  shown  that  the  defendant  was  engaged  in  the  busi- 
ness or  employment  of  keeping  a  ten-pin  alley  without  a  license. 
As  it  did  not,  it  is  defective,  and  should  have  been  quashed. 
The  judgment  must  therefore  be  reversed  and  the  cause  re- 
manded. 


GRIFFIN  vs.  ISBELL. 

1.  A  sheriflf  who,  after  a  seizure  under  attachment  of  the  goods  of  the  de- 
fendant, wrongfully  releases  the  levy  and  abandons  their  custody,  is 
guilty  of  a  malfeasance  for  which  an  action  will  lie  in  favor  of  the 
plaiutiflF. 

2.  In  an  action  against  the  sheriff  for  the  injury  done  in  causing,  by  his 
wrongful  representations,  property  seized  by  him  under  legal  process  to 
be  sold  for  less  than  its  value,  it  is  not  necessary  to  aver  that  the  rep- 
resentations were  made  maliciously :  An  averment  that  they  were  made 
falsely  and  fraudulently  is  sufiHcient. 

3.  Where  the  caption  of  a  deposition  begins  thus — "Pursuant  to  the  an- 
nexed commission  to  me  directed,  I  have  caused  T.  P.,  the  witness,  to 
come  before  me,  a  justice  of  the  peace,"  &c.  and  at  the  conclusion  of  the 
deposition  the  answers  are  certified  as  sworn  to  "before  me,  a  justice  of 
the  peace,"  &c.,  the  words,  "justice  of  the  peace,"  are  to  be  regarded  as 
descriptive  of  the  person  merely,  and  not  as  designating  the  character  in 
which  the  commissioner  acted. 

4.  When  a  witness  speaks  of  an  "understanding"  between  himself  and 
others,  that  they  were  to  do  a  particular  thing,  the  term  used  is  to  be 
taken  as  synonimous  with  agreement,  and  is  the  statement  of  a  fact,  not 
the  expression  of  an  opinion. 

5.  Where  the  point  in  issue  is  whether  or  not  a  sheriff  has  wrongfully  ap- 
propriated property  which  he  had  seized  under  legal  process,  to  his  own 
use,  proof  that  he  purchased  it  from  the  defendant  and  paid  him  a  park 
of  the  purchase  money  after  the  levy  is  admissible  as  tending  to  show 
the  fact  of  such  appropriation. 

Error  to  the  Circuit  Court  of  Talladega.     Tried  before  the 
Hon.  John  J.  Woodward. 

Rice,  for  the  plaintiff  in  error: 

1.  The  last  two  counts  of  the  declaration  are  defective  in 
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this,  that  it  is  not  alleged  that  the  words  spoken  by  Griffin  were 
spoken  in  the  hearing  of  the  bidders,  or  that  they  were  spoken 
with  malice.— Hill  v.  Ward,  13  Ala.  Rep.  310. 

2.  Commissioners  appointed  to  take  the  testimony  of  a  wit- 
ness in  another  State  are  qvasi  officers  of  the  court,  and  are  in- 
vested with  ])ower  to  adniinister  the  necessary  oath.  If  they 
do  not  administer  the  oath,  or  give  their  certificate  as  commis* 
aioTKirsy  but  as  justices  of  the  peace,  they  thereby  repudiate  the 
authority  of  the  court  and  disregard  their  duty,  and  their  acts 
are  avoid. —  Ulmer  v.  Austil!,9  Porter,  157;  Herndon  v.  Givens, 
16  Ala.  2G1;  Dozicr  v.  Joyce,  8  For.  303;  Campbell  v.  Wood- 
cock, 2  Ala.  41;  Kirk  v.  Suttle,  6  Ala.  670;  Win.  T.  Co.  v. 
Ridley,  8  Verm.  R.  404. 

3.  The  courts  of  Alabama  cannot  judicially  know  the  official 
character  of  one  who  professes  to  be  a  jmtice  of  the  peace  in 
Virginia,  nor  that  he  had  authority  to  administer  an  oath. — 
Chandler  v.  Hudson,  8  Ala.  366. 

4.  That  portion  of  the  fourth  answer  of  Penn,  relating  to  an 
**  understanding  between  Griffin,  Kennerly  and  the  witness,"  is 
wholly  inadmissible. 

6.  The  sixth  answer  of  Penn  is  also  inadmissible,  because  it 
relates  to  a  payment  by  Griffin  to  Kennerly  after  the  sale  of  the 
negro.  Whether  Griffin  made  such  payment,  was  no  part  of 
any  issue  in  the  cause. — Griffin  v.  Ganaway,  6  Ala.  148. 

White,  for  defendant. 

PARSONS,  J. — 1.  Griffin  was  defendant  in  the  Circuit 
Court,  and  filed  a  demurrer  to  each  of  the  three  counts  in  the  de- 
claration, but  the  demurrers  were  overruled.  The  first  count 
stales  that  Isbell,  the  plaintiff  below,  had  obtained  two  altach- 
incnta  against  the  estate  of  one  Kennerly,  which  the  defendant, 
tii  sheriff  of  'i'alladega  county,  levied  on  a  barouche  and  har- 
ness and  a  negro  man,  the  property  of  Kennerly  ;  and  that  Grif- 
fin afterwards  wrongfully  discharged  the  property  from  the  levies 
and  abandoned  the  custody  thereof,  whereby  Isbell  lost  his 
debts.  This  count  states  a  good  cause  of  action,  and  we  think 
the  demurrer  was  properly  overruled. 

2.  The  second  count  stales  that  the  defendant  levied  the  at- 
ttchmeats  on  the  same  property  and  afterwards  released  and 
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discharged  the  levy,  wrongfully  and  with  intent  to  prevent  the 
plaintiff  from  collecting  his  deht,  and  gave  Kennerly  a  receipt 
against  the  plaintiff's  demands,  and  thereafter  procured  Ken- 
aerly  to  deliver  back  to  him  the  receipt,  and  that  Griffin  then 
caused  other  executions  or  legal  process  to  be  levied  on  the 
property  and  the  same  to  be  taken  and  sold,  at  public  sale,  in 
satisfaction  thereof;  that  Griffin  made  the  sale  himself  and  false- 
ly and  fraudulently  represented  himself  as  the  true  owner  of  the 
said  property,  and  that  he  was  having  the  same  sold  to  confirm 
his  title  ;  that  Griffin  became  the  purchaser,  the  property  having 
been  caused  to  be  sold  for  less  than  its  value;  whereby  the 
plaintiff  was  prevented  from  collecting  his  debts — and  then  it 
is  repeated  that  by  means  of  said  false  and  fraudulent  represen- 
tations the  property  was  sold  at  much  less  than  its  value,  and 
that  the  plaintiff  lost  his  debts.  The  counsel  for  the  plaintiff 
in  error  insists  that  the  demurrers  to  this  and  the  third  counts 
should  have  been  sustained,  because  they  do  not  allege  that 
the  words  spoken  by  Griffin  were  spoken  in  the  hearing  of  the 
bidders,  or  that  they  were  spoken  with  malice,  and  he  refers  to 
Hill  against  Ward,  13  Ala.  810.  But  that  was  an  action,  not 
against  the  sheriff,  but  against  a  third  person,  for  slandering  the 
plaintiff's  title.  The  action  of  slander,  in  all  its  varieties,  is 
one  of  peculiar  strictness,  in  respect  of  the  pleadings  and  evi- 
dence. There  is  perhaps  no  other  civil  action  which  has  been 
treated  so  strictly  by  the  courts.  The  present  is  an  action 
against  the  sheriff  for  malfeasance  in  office,  and  his  representa- 
tions at  the  time  of  the  sale  are  stated  in  thp  declaration  as  part 
of  the  means  by  which  he  committed  the  wrong.  We  think  the 
declaration  in  this  respect  is  not  bad  on  general  demurrer,  un- 
der our  statute,  for  it  appears  from  what  is  stated  in  each  of  the 
counts,  that  the  representations  were  heard  by  those  who  at- 
tended the  sale.  It  is  not  expressly  stated  that  the  words  were 
spoken  maliciously.  According  to  some  very  respectable  au- 
thorities it  is  not  necessary,  even  in  an  action  for  slander,  to 
use  the  word  maliciously  ;  for  the  word  falsely  or  wrongfully  is 
sufficient,  as  they  show-  a  malicious  intent. — 2  Chitty's  Plead. 
G22,  note  u  ;  1  Saund.  242,  note  2  ;  and  see  1  East.  563.  So 
far  as  any  quesdon  has  been  made  upon  the  demurrers,  the  sec- 
ond and  third  counts  are  alike,  and  we  think  the  demurrers 
were  properly  overruled. 
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3.  The  next  objections  to  the  ruling  of  the  Circuit  CouN  rehite 
to.  the  disposition  of  Thomas  Peun.  It  is  contended,  in  the 
first  place,  that  the  \vhote  deposition  ought  to  have  been  ex- 
cluded; because  it  was  faken  before  a  justice  of  the  peace  lA 
Virginia,  who  acted  in  taking  the  deposition  in  that  official' 
character  and  not  under  the  commission,  as- is  contended.-  Biiil 
it  appears,  as  we  tliink,  that  he  acted  tinder  the  commissioirJ^ 
His  caption  begins  as  follows:  '« 
State  of  VrRGlUrA,  )     -Pursuant  to  the  ahnexed  commis* 

Patrick  CouN*TY.  J'sion  to  riie  directed;  by,  &c.,  1  havi^ 
caused  Tliomas  Penn,  the  witness,  &c.,  to  come  before  me,  a 
justice  of  the  peace  in  and  for  the  county  of  Patrick  and\State 
of  Virginia,  on,  &c.,  and  the  said  Thomas  Penn  being  duly 
sworn  on  the  Holy  Evangelists,  &c.  The  commissioner  states, 
in  conclusion,  *' The  above  answers  were  sworn  to  and  sub- 
scribed l)€fore  me,  a  justice  of  the  peace  in  and  for  the  county 
of  Patrick  and  State  of  Virginia."  The  commissioner  inserts 
the  letters  J.  P.  between  his  signature' aird  seal.  We  think  the 
words  justice  of  thie  peace,  &c.,  descriptive  of  the  person,  as  if 
instead,  he  had  said,  "administrator  of  A.  B."  The  words 
'•pursuant  to  the  annex!ed  com^mission,"  plainly  show  the  char- 
acter in  which  he  acted.  If  he  h-id  said  pursuant  to  his  office  of 
justice  of  the  peace  he  had  taken  the  deposition,  the  objection 
might  have  been  good. 

4.  The  counsel  has  objected  to  two  particular  parts  of  this 
deposition;  First  to  that  part  in  which  the  witness  states  the  fact 
of  an  "understanding"  between  Griffin,  Kennerly  and  himself, 
that  some  of  the  property  w.is  to  be  returned  to  Kennerly,  as 
stated  in  the  deposition.  We  think  the  witness  citearly  used  the 
word  understanding  as  gynonimous  with  agreement,  intending 
to  state  the  fact  that  such  an  agreement  had  been  made.  This 
answers  the  objection  «u-ged  at  tlie  bar.  •' 

5.  The' next  point  of  the  deposition  which  was  particularly 
objected  to,  is  that  in  ivhich  the  witness  stated  that  Griffin,  aftef 
purclia-'ing  the  noj^to  of  Kennerly,  paid  to  the  latter  over  one 
iiundred  dollars,  which  appears  by  another  portion  of  the  depo- 
sition to  have  been  part  of  the  price  of  the  negro.  It  is  insisted 
that  this  payment  was  not  a  fact  iu  issue,  and  that  proof  of  it 
should  have  been  excluded,  on  the  authority  of  Griffin  v.  Gan- 
•way,  G  Ala.  HI);,  where  it  was  held  Jhat  an  action  Against* t 
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.slierifi' for  fdiliiig  to  levy  process  could  not  be  supported  by 
^roof  that  the  money  had  been  collected  by  him.  The  third 
count  in  ihe  declaration,  after  stating  the  levy  by  Griffin  on  the 
barouche  and  harness  and  negro  man,  alleges  that  he,  contriving 
kto  injure  the  plaintift' vvrongfully  and  in  violation  of  his  duty,  dis- 
posed of  the  property  and  look  the  same  into  his  own  hands, 
claiming  it  as  his  own,  and  has  since  retained  it,  with  further  al- 
legations which  are  not  material  to  the  point  now  to  be  decided. 
.The  fact  that  Griffin  purchased  the  property  of  Kennerly  after 
he  had  levied  ilie  [)lalntiff 's  attachments  upon  it,  as  the  property 
■of  Kennerly,  was  admissibe  as  tending  to  prove  what  was  al- 
leged, that  Griffin  took  the  property  into  his  own  hands,  mean- 
ing tliat  he  took  it  into  his  individual  possession,  claiming  it  as 
Ills  own,  and  not  in  his  official  character,  and  that  he  thus  released 
and  discharged  the  property  from  the  levy  ;  for  it  is  alleged  in 
another  part  of  the  declaration,  that  he  did  release  and  discharge 
it.  The  purchase  certainly  lends  to  prove  these  allegations ; 
and  the  fact  of  die  payment,  if  not  to  be  considered  as  part 
of  the  purchase,  is  evidence  of  it ;  so  that  the  purchase  and  the 
|iayment  were  evidence  of  facts  that  were  in  issue,  and  this  dis- 
tinguishes this  case  from  the  case  of  Griffin  v.  Gunaway.  Lei 
the  judgment  be  affirmed. 


CiiiLTON,  J.,  not  sitting. 


HAM  vs.  THE  STATE. 

I.  "Where  a  slave  is  stolen  in  another  State  and  brought  into  this,  the  in* 
dictment  should  charge  the  offence  in  the  6ame  form  as  if  it  had  been 
CiiBimitttd  here.  A  common  law  iiidictracct  is  not  sufiScienfc.  (Ste  18th 
and  25t,h  sections  1st  ch.  Penal  Code  ) 

Error  to  the  Circuit  Court  of  Perry.     Tried  before  the  Hon. 
John  D.  Phelan. 

The  indfctmenC  in  this  case  alleges  th&t  Henry  Ham,  the 
Ijlaimiffin  error,  on  the  first  day  of  January   1947,  **a  elave 


JANUARY  TERM,  1850.  18» 


Ham  V.  Tlie  State. 


Fuirer,  of  fh"e  valoeof  seven  hundred  dollars,  of  the  goods  and 
chatsekof  oneMordecai  Delashmert,  then  and  there  behig  founds 
then  and  there  ieloniously  did  steal,  take  and  carry  away,"  &e. 
The  evidence  tended  to  show  that  the  slave  was  stolen  by  Hani 
and  another  in  the  State  of  Mississippi,  and  brought  by  them  to 
Perry  county  in  this  State.  .  Tlio  prisoner's  counsel  asked  the 
court  to  charge  die  jury  that  if  they  believed  from  the  evidence 
that  the  larceny  was  conimilted  beyond  the  limits  of  this  State, 
he  could  not  be  convicted  under  this  indictment,  which  charge 
the  court  refused  to  give.  The  prisoner  was  convicted  and  sen- 
tenced to  ten  years  imprisonment  in  the  penitentiary.  To  the 
riefusal  to  charge  as  requested  and  to  the  judgment  rendered 
the  counsel  of  the  prisonei*  excepted  and  now  assigns  them  as 
error. 

.  MooRE  &  Garrott,  for  the  plaintiff  in  error:  The  counsel 
for  the  |>laiutiff  in  error  believe  that  this  case  comes  completely 
within  the  principle  decided  in  the  case  of  Williams  v.  The 
State,  15  Ala.  Rep.  259. 

Attornjby  General,  for  the  State. 

CHILTON,  J.— The  decision  of  this  court  in  Williams  v. 
The  State,  found  reported  in  15  Ala.  llep.  259-2G3,  is  an  au- 
thority directly  in  point  to  show  that  the  judgment  of  conviction 
in  this  case  cannot  be  supportc<l.  It  is  there  said  that  the  in- 
dictment shoidd  substantially  and  with  particularity  allege  the 
existence  of  such  a  state  of  facts  as  constitutes  the  offence  de- 
nounced by  the  statute,  and  that  although  the  proof  of  these 
facts  might  constitute  a  larceny  at  the  common  law,  it  is  not  suf- 
ficient for  the  indictment  to  charge  the  offence  in  tlie  general 
terms  sanctioned  by  precedent. 

Let  the  cause  be  reversed  and  remanded,  and  the  prisoner  be 
retained  in  custody  to  await  a  further  trial,  or  until  otherwi.">e 
discharged  by  due  course  of  law. 


190  ALABAMA. 


PLEASANT,  A  SLAVE,  rs.  THE  STATE. 

I.Iq  an  iridictment  against  a  slave  for  murder,  it  is  necessary  to  allege 

the  name  of  his  owner. 
2.  In  such  case,  an  allegation  that  the  slave  is  the  property  of  the  "late 
'"  tV.'c.""i8  sufficient. 

Error  to  tlie  Clicult  Court  of  Limestone.  Tried  before  the 
Hon.  Samuel  Chapman. 

No  counsel  for  the  plaintiff. 

Attorxey  General,  for  the  State : 

1.  There  is  nothing  upon  the  face  of  the  indictment,  showing 
ihat  the  owner  of  Pleasant  and  the  party  murdered,  although 
bearing  the  same  names,- were  one -and  thte  same  person. 

2.  The  words  in  the  indictment,  "late  of,"  prefixed  to  the 
name  of  the  owner,  William  Copeland,  used  as  they  are,  mean 
nothing  and  must  beregarded  as  surplusage.  The  general  use  of 
those  words  in  an  indictment  is  merely  to  refer  to  the  place  where 
the  defendant  was  conversant,  or  his  residence  at  the  time  of 
the  finding  of  the  indictmeint, 'or  when  the  crime  was  commit- 
ted.—Arch.  2S  ;  1  CIntty  Cr.  PI.  208-'9. 

8.  This  case  is  essentially  different  from  the  cases  of  Flora 
v.The  State,  4  Por.  Ill,  and  Phei-eby  v.  The  State,  IG  Ala. 
774.  Those  two  cases  came  before  this  court  by  bill  of  excep- 
tions upon  assignment  of  error  to  the  charge  of  the  court.  The 
evidence  disclosed  that  the  party  murdered  and  the  owners  of 
the  slaves  were  the  same  persons,  and  the  Circuit  Court  charged, 
i?i  effect,  that  this  was  sufficient  proof  of  ownership,  and  for  that 
error  those  cases  Were,  reversed.  The  case  at  bar  comes  up 
upon  a  motion  by  defendant  below  in  arrest  of  judgment,  which 
is  based  upon  some  error  upon  the  face  of  the  record,  and  can- 
not be  upon  any  thing  extraneous  thereto:  Arid  all  the  proof 
necessary  to  support  tlie  fiading  of  the  jury  must  be  presumed 
to  have  been  made. 

4.  If  upon  the  trial  below'  in  this  case  there  had  been  testi- 
mony showing  that  "  William  Copeland,"  the  owner,  and 
"  William  Copeland,"  the  party  murdered,  were  one  and  the 
same  persons,  the  j)laintifFin  error  should  have  asked  the  court 
for  such  a  charge  as  would  have  presented  that  point ;  and  not 
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having  done  so,  it  is  presumed  there  was  ample  proof  before 
the  court  showing  that  the  owner  and  the  deceased  vyere  differ- 
ent persons,  for  there  may  have  been  several  William  Cope- 
lands. 

DARGAN,  C.  J. —  Pleasant,  a  slave,  was  indicted  in  the 
Circuit  Court  of  Limestone,  for  the  murder  of  William  Cope- 
land,  and  having  been  convicted  and  judgment  of  death  pro- 
Xiounced  against- him.  he  prosecutes  a  writ  of  error  to  this  court. 
,The  indictment  charges  him  to  be  a  slave,  the  property  of  the 
Jate<  William  Copeland,  .&C.  Two  questions  are  raised  by  this 
averment:  1.  Is  it  necessary  in  an  indictment  against  a  slave 
fqr  a  capital  offence,  to  allege  who  i?  his  owner?  2.  If  so,  is 
the  ownership  of.  the  accused  sufficiently  alleged  1  In  the  ease 
of  Flora  v.  The  State,  4  Porter,  111,  this  court  held  that  in  the 
trial  of  a  sli^ive  for  a  capital  offence,  it  was  necessary  to  prove  his 
ownership.  A  majority  of  the  court  in  the  subsequent  case  of 
Phereby  v.  The  State,  16  Ala.  774,  thought  it  best  to  adhere 
to  this  decision.  I  then  thought  that  the  case  of,  Flora  was  in- 
correctly decided,  and  was  willing  to  overrule  it;  but  although 
ray  opinion  has  undergone  no  change  in  reference  to  the  case 
of  Flora,  I  must  now  submit  and  consider  the  law  as  settled, 
that  it  is  necessary  to  prove  tjie  ownership  of  a  slave  when  in- 
dicted for  a  capital  offence,  and  being  necessary  to  prove  it,  of 
course  the  ownership  must  be  alleged,  if  the  owner  is  known  to 
the  jurors.  Is  the  ownership  of  the  accused  sufficiently  avered? 
The  allegation  is,  that  Pleasant,  a  slave,  '•  the  property  of  the 
late  William  Copeland."  In  the  sense  in  which  the  adjective, 
late,  is  here  used,  it,  means  existing  not  long  ago,  but  now  de- 
parted this  life.  This  is  the  meaning  all  would  give  it,  and  no 
doubt  is  the  meaning  intended  to  be  attached  to  it  by  the  pleader. 
The  accused  is  therefore  alleged  to  be  the  property  of  one  not 
in  life.  This  cannot  be,  for  the  dead  can  own  no  property. 
Death  strips  us  of  all  rights  and  title  to  property  and  casts  them 
on  the  living  who  alone  can  own  property.  The  ownership  of 
the  accused  is  therefore  not  alleged  and  the  indictment  is  con- 
sequently defective.  The  judgment  must  be  reversed  and  the 
cause  remande<l ;  but  the  accused  will  be  retained  in  custody 
to  abide  another  trial,  unless  discharged  ia  the  meantime  by  due 
course  of  law. 
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1.  A  juror,  whose  sole  property  in  sjaves  consists  of  an  undistributed  share 
in  an  est.ate  composed  of  slaves,  is  not  a  slaveholder  within  the  contem- 
plation of  the  statute,  and  is  incoinpeteut  to  sit  as  such  on  the  trial  ofa 
slave  for  a  capital  offence. 

2.  On  the  trial  of  a  slave  for  a  capital  offence,  tlie  master  is  a  competent 
witness  for  him. 

S.  "Where  it  is  shown  that  a  slave  was  arrested,  tied,  and  left  by  his  master 
in  charge  of  a  third  person,  to  whom  he  immediately  after  made  a  con- 
fession, proof  that  the  master  "had  always  been  in  the  habit  of  tying 
his  slaves,  wh'.n  tliey  were  charged  wi  h  any  matter,  and  whipping  them 
till  they  confessed  the  truth,  and  that  he  had  frequently  treated  the  pri- 
Boner  in  the  same  way,"  is  competent,  and  should  be  considered  by  the 
court  in  determinit.g  whether  the  confession  was  induced  by  the  influence 
of  hope  or  fear. 

Error  to  the  Circuit  Court  of  Choctaw.  Tried  before  the 
Hon.  John  Bragg. 

Huntington,  for  the  plaintiff  in  error. 

Attorney  General,  contra. 

CHILTON,  J. — This  was  an  indictment  against  the  plain- 
tiff in  error,  the  property  of  one  Thomas  G.  Cole,  for  the  mur- 
der of  John  Ramsey,  tried  in  the  Circuit  Court  of  Choctaw 
county.  Tile  defendant  below  was  found  guilty  and  sentenced 
to  be  executed  onthe  second  Friday  in  February  18-50.  Upon 
the  trial,  a  bill  of  exceptions  was  sealed  by  the  presiding  judge, 
which  presents  the  following  points  for  our  consideration: — 
1.  Was  Scurlock  a  competent  juror?  2.  Was  Cole,  the  owner 
of  the  slave,  a  competent  witness  to  give  evidence  in  favor  of 
the  slave  ?  3.  Should  the  proof  proposed  to  be  made  by  him 
have  been  received  by  the  court  as  conducing  to  show  that  the 
confessions  of  the  prisorer  were  not  voluntarily  made? 

1.  By  the  lOth  section  of  the  l-5th  chapter  of  the  penal  code, 
(Clay's  Dig.  473,  ^  10.)  it  is  provided  that  upon  the  trial  of 
slaves  for  capital  offences,  they  shall  be  entitled  to  twelve  pe- 
remptory challenges,  and  the  State  to  four,  "and  at  least  two- 
thirds  of  the  jury  shall  be  slaveholders."  In  this  -case,  eight 
jurors  having  been  sworn — four  of  whom  were  slaveholders  and 
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four  non*sIaveholders, — and  the  prisoner  having  exhausted  hia 
challenijes,  Scurlock  was  presented  as  a  juror,  who  stated  on 
oath  that  he  did  not  then  hold  any  slaves,  but  lliat  his  father  was 
dead  and  that  his  estate  was  under  administration,  but  no  settle- 
ment or  distribution  had  been  made;  that  said  estate  owned  sev- 
eral negroes,  and  that  there  were  five  or  six  distributees;  that 
upon  the  settlement  of  the  estate,  he  expected  to  receive  some 
slaves  as  his  distributive  share.  Was  he  a  slaveholder  in  the 
contemplation  of  the  statute?  We  need  not  stop  to  enlarge 
upon  the  objects  the  Legislature  had  in  view  in  the  enactment 
of  the  provision  above  refered  to.  It  is  manifest  that  both  the 
State  and  the  slave  may  be  deeply  interested  in  having  a  major- 
ity of  two-thirds  of  the  jury  slaveholders — persons  supposed  to 
be  familiar  with  this  species  of  property,  to  have  obtained  a 
knowledge  of  their  peculiarities  and  idiosyncracies  from  per- 
sonal observation",  as. also  to  be  interested  from  the  fact  of  hold- 
ing slaves  in  preserving  the  rights  growing  out  of  the  relation 
of  master  and  slave.  We  are  clear  in  the  opinion  that  this  ju- 
ror did  not  possess  the  requisite  qualification — that  he  was  not 
a  slaveholder  in  the  sense  contemplated  by  the  act  of  the  Legis- 
lature. He  held  no  slaves — he  might  never  hold  any.  He 
expected  upon  the  happening  of  a  future  event,  the  distribution 
of  his  father's  estate  among  sundry  distributees,  of  whom  he  was 
one,  to  become  a  slaveholder.  But  before  that  time  they  might 
die;  they  might  be  sold  for  the  purpose  of  a  more  equitable 
distribution  ;  many  circumstances  might  occur  which  would  pre- 
vent either  the  legal  title  or  the  possession  ever  vesting.  The 
statute  means  something  more  than  a  mere  property  qualifica- 
tion ;  it  is  not  satisfied  with  an  interest  merely  in  slaves,  which 
slaves  never  have  been  and  never  may  be  actwdhj  held  or  pos- 
sessrd  by  the  juror — as,  for  exanq)le,  an  interest  in  a  slave,  with 
the  possession  postponed  until  the  terniinatiou  of  a  life  estate  in 
a  third  person.  Had  the  framers  of  the  law  meant  that  such  an 
interest  vvouhl  qualify  the  jijror,  instead  of  the  strong  expression 
used  that  "at  least  two-thirds  of  the  jury  shall  be  slavchohlcrs,^^ 
they  would  doubtless  have  inserted  that  two-thirds  should  hare 
iomr  inttrrst  in  slaves,  cither  in  j^ossrsumu  or  exptrlanaj.  We 
think  the  Legislature  used  the  term  "slaveholders"  in  its  popu- 
lar sense — that  in  which  the  juror,  Scurlock,  seemed  to  under- 
stand it,  when  he  said  he  was  not  a  slaveholder  then,  but  ex- 
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pected  to  be  upon  the  distribution  of  his  father's  estate.  They 
meant  that  the  pBaty  himself,  or  by  his  bailiff,  should  have  pos- 
session of  a  slave  or  slaves  in  which  he  had  an  interest.  It  is 
then  he  is  supposed  to  possess  the  sympathies  and  qualifications 
required  by  the  spirit  of  the  enactment,  and  prepared  to  sit  as  a 
juror  upon  a  trial  involving  the  life  of  the  slave. 

We  might  here  close  this  opinion,  but  as  the  case  must  ga 
back  for  another  trial,  it  is  necessary  that  we  decide  the  other 
questions  presented. 

2.  Is  the  master  a  competent  w-itness  for  the  slave?  This 
question  has  never  before  been  decided  Ijy  this  court,  and  we 
have  given  to  it  all  the  consideration  which  the  time  allowed  us 
and  our  duties  in  respect  to  other  business  before  the  court  will 
justify.  That  the  master  is  an  interested  witness,  when  offered 
in  favor  of  the  slave,  there  can  be  no  doubt ;  this  is  conceded 
by  the  counsel  for  the  prisoner.  But  it  is  insisted  by  him,  that 
in  capital  cases  the  right  of  property  which  the  master  has  in  tire 
slave  should  not  deprive  him  of  the  benefit  of  the  master's  testi- 
mony. This  precise  point  nas  been  settled  by  several  adjudi- 
cations in  other  States,  and  although  we  might  entertain  doubt 
as  to  the  correctness  of  some  of  the  reasoning  upon  which  these 
decisions  rest,  yet  we  do  not  feel  inclined  to  dissent  from  them. 
In  Elijah,  a  slave,  against  The  State,  1  Humph.  Tenn.Ilep.  102, 
Rice,  J.,  in  delivering  the  opinion  of  the  court,  says— ^*  In  cases 
like  this,  the  law  upon  high  grounds  of  public  policy  pretermits 
for  a  moment  the  relation  of  master  and  slave,  takes  the  slave 
out  of  the  hands  of  bis  rhaster,  forgets  his  claims  and  rights  of 
property,  *  *  *  *  and  gives  him  the  benefit  of  all  the  forms  of 
trial  which  jealousy  of  power  and  love  of  liberty  have  induced 
the  freeman  to  throw  around  himself  for  his  own  protection;'* 
and  he  adds,  that  on  grounds  of  public  policy,  of  common  hu- 
manity, of  absolute  necessity,  the  master  must  be  held  to  be 
competent  either  for  or  against  his  slave  ;  that  while  on  the  one 
hand  society  will  not  allow  him,  from  considerations  of  public 
policy,  to  say  that  he  has  an  interest  and  therefore  should  not  be 
compelled  to  give  testimony  to  convict  the  slave,  so  on  the  other 
humanity  forbids  that  society  should  say  to  the  master  that  hav- 
ing an  interest  he  should  not  be  allowed  to  prove  a  fact  in  his 
favor.  In  the  case  of  Isham,  a  slave,  against  The  State,  decided 
by  the  Court  of  Appeals  in  Mississippi,  reported  in  6  How.  41, 
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the  same  doctrine  is  held.  Sharkey,  C.  J.  in  delivering  the 
opinion,  Says — "What  would  be  the  condition  of  the  slave,  if 
that  rule  which  binds  him  to  perpetual  servitude  siiould  also 
create  such  an  interest  in  the  master  as  to  deprive  him  of  the 
testimony  of  that  master?  The  hardship  of  such  a  rule  would 
illy  comport  with  that  humanity  which  should  he  extended  to 
that  race  of  people.  In  prosecutions  for  offences,  negroes  are 
to  be  treated  as  other  persons,  and  although  the  master  may 
have  an  interest  in  his  servant,  yet  the  servant  has  such  an  in- 
terest in  the  testimony  of  his  master  as  will,  outweigh  mere  ))ecu- 
niary  considerations ;  nor  can  he  be  deprived  of  that  testimony 
from  the  accidental  circumstance  that  in  a  civil  point  of  view  he 
is  regarded  ty  the  law  as  property."  It  appears  also  from  a  case 
cited  by  the  court  in  Elijah  v.  The  St;itc,  svpra,  that  the  same 
point  came  before  the  court  in  New  Jersey,  (Aaronv.The  State, 
1  Sou.  Rep.)  and  was  decided  in  the  same  way.  Opposed  to 
these  decisions  we  find  but  one,  The  State  v.  Charity,  2  Dev.  ^ 
Repj  543,  in'which  a  majority  of  the  court,  per  Ruffin,  J.,  say 
the  rule,  which  excludes  a  person  from  being  a  witness  who  is 
interested,  "less  frequently  applies  to  publiti prosecutions  than 
to  civil  actions,  because  it  cannot  often  happen  that  private  rights 
are  directly  involved  or  can  be  consequentially  affected  by  ver- 
dicts on  indictments,  but  when  they  are,  the  rule  prevails  in  one 
case,  as  well  as  in  the  other,  subject  to  a  few  certain  exceptions 
of  necessity,  or  of  statute  provision."  So  in  that  case  the  ma- 
jority held  that  the  interest  of  the  master  in  his  slave  being  di- 
rect and  immediate,  he  (the  master)  could  not  be  compelled  to 
give  evidence  unwillingly  against  his  slave.  It  will  be  discov- 
ered that  the  case  from  North  Carolina  is  not  altogether  analo- 
gous to  the  ohe  under  consideration.  Besides,  in  that  case,  the 
chief-justice  of  the  court  dissented,  and  his  reasoning  upon  this 
point  in  the  cause,  in  our  opinion,  shows  that  the  opinion  of  the 
majority  cannot  be  sustained.  He  affirms  that  the  interest  at 
stake  is  so  esscntinlly  different  from  that  which  is  brought 
forward  to  protect  the  witness  from  giving  evidence,  or  to  ex- 
cludehim  if  willing,  that  it  is  not  to  be  weighed  in  the  balance 
with  mere  pecuniary  intcrc.««t ;  that  it  is  so  transcendent  in  its 
nature  that  its  xaiglu  i.s  not  to  be  ascertained  by  mere  montij  btil- 
anccs.  He  adds — "I  know  of  no  case  of  life  and  death  where 
interest  rxcludal  a  wiini,':?s."     This  court,  in  the  case  of  The 
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State  V.  Marshall,  a  slave,  8  Ala.  Rep.  302-4,  lield  that  the 
owner  of  the  slave  is'  a  competent  witness  for  the  Stale  upon 
the  trial  of  the  slave  for  a  capital  offence,  and  the  opinion  pro- 
ceeds npon  the  ground  that  tlie  master  was  swearing  against  his 
own  interest.  With  the  result  attained  in  that  case  we  are  en- 
tirely satisfied,  but  we  are  inclined  to  place  the  competency  of 
the  master  upon  the  high  ground  that  society  on  the  one  hand, 
and  the  slave  Whose  life  is  at  stake,  on  the  other,  have  each  an 
interest  in  the  master's  testimony,  compared  with  which  the  pe- 
cuniary interest  of  the  master  sinks  into  insignificance,  and 
should  not  be  refjarded  except  as  affectlno^  the  credit  to  be  niven 
to  it.  Tlie  error  of  those  who  would  place  the  exclusion  of 
the  master  on  the  ground  of  interest  results,  in  my  judgment, 
from  a  misapplication  of  the  principles  of  the  common  law, 
which  forbid  with  a  few  exceptions  an  interested  witness  from 
testifying  in  favor  of  his  interest  to  cases  like  this,  which  never 
'did  and  never  could  have  arisen  in  England,  since  slavery  as  it 
exists  here  was  unknown  to  the  commoti  law.  It  is  true  that 
villeins  appendent  and  in  gross  of  the  feudal  times,  in  the 
relation  which  the)^  bore  to  their  masters,  though  free  as  to  all 
the  world  beside,  may  furnish  some  analogy  to  our  slaves;  but 
if  we  turn  to  that  relation  we  shall  be  wholly  unable  to  find  in  the 
records  of  those  riider  times  any  adjudicated  case  holding  that 
when  the  villein  was  upon  trial  for  his  life,  the  lord,  though 
having  a  property  in  him,  was  incompetent  to  testify  in  his  be- 
half. But,  in  my  view,  if  we  seek  for  analogies  at  the  common 
law,  those  nearest  approaching  the  case  before  us  are  favorable 
to  the  master's  competency — such  as  masters  interested  in  the 
services  of  their  apprentices,  persons  entitled  to  rewards  from 
government  upon  the  prosecution  and  conviction  of  offenders, 
or  to  a  restoration  of  property  stolen,  and  the  like  ;  but  it  is  said 
that  these  being,  giver  by  the  statute,  it  is  virtually  implied  that 
the  competency  of  those  interested  and  who  are  offered  as 
witnesses  is  continued.  But  this  cannot  be  affirmed  of  persons 
entitled  to  private  rewards,  who  are  also  admitted  upon  grounds, 
it  is  said,  of  public  policv, — 1  Greenl.  Ev.  sec.  412, — society 
having  an  interest  in  the  testimony  which  no  private  arrange- 
ment between  the  parties  can  be  allowed  to  divest.  But  with- 
out fYirlher  elaborating  the  point,  which  has  been  fully  discussed 
in  tlie  cases  to  which  we  have  refercd,  it  is  sufiicient  to  say  that 
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in  our  opinion  the  master  was  a  cotnpetent  witness,  and  should 
not  have  been  rejected  on  the  ground  of  interest. 

3.  But  it  is  agreed  that  the  proof  profFered  to  be  made  by  him 
was  not  legitimate,  and  that  although  he  may  have  been  ex- 
cluded for  a  wrong  reason,  tliis  court  should  not  reverse,  be- 
cause the  prisoner  has  not  been  injured.  We  will  briefly  con- 
sider this  question.  It  appears  that  during  the  progress  of  the 
trial  it  was, made  to  appear  that  the  prisoner,  was  arrested  by  his 
master  at  the  house  of  the  latter ;  that  his  master  immediately 
had  his  hands  tied,  and  that  in  a  few  minutes  the  slave  made 
certain  confessions  to  a  third  person  with  whom  his  master  had 
temporarily  left  him.  These  confessions  it  was  proposed  to 
offer  in  evidence  against  the  slave.  For  the  purpose  of  show- 
ing that  they  were  made  under  fear  of  punishment,  the  prisoner's 
counsel  proposed  to  prove  by  the  master  and  owner,  "  that  he 
(the  master)  had  always  been  in  the  habit  of  tying  his  slaves 
when  they  were  charged  with  any  matter,  and  whipping  them  til) 
they  confessed  the  truth,  and  that  he  had  frequently  treated  the 
prisoner  in  the  same  way."  That  the  testimony  above  offered 
was  proper  for  the  consideration  of  the  court,  we  do  not  enter- 
lain  the  least  doubt.  The  preliminary  question  before  the  court 
was,  whether  the  confessions  of.the  prisoner  were  influenced  by 
the  dread  of  apprehended  punishment.  In  order  to  settle  this 
the  judge  should  be  advised  fully  of  the  circumstances  under 
which  they  v.'ere  made.  Had  the  slave  reasonable  ground  to 
apprehend  from  his  former  treatment  that  he  was  to  be  whipped 
and  confessions  extorted  from  him,  as  the  master  was  in  the 
liabil  of  doing?  Was  the  conduct  of  the  master  on  this  occa- 
sion the  same  as  on  former  occasions.''  Was  it  such  as  that 
the  slave,  under  all  the  circumstances,  may  reasonably  be  sup- 
posed to  have  been  influenced  by  it  in  making  the  confession  o( 
his  guilt?  To  arrive  at  a  proper  understanding  of  these  and  the 
like  inquiries,  the  proof  offered  was  entirely  proper,  as  it  is  most 
evident  it  tends  to  show  that  the  confessions  were  not  made 
without  the  appliances  of  hope  or  fear. — 1  Cireenl.  Ev.  '§.  219. 
The  question  whether  confessions  should  go  to  the  jury  as 
voluntarily  made,  or  be  rejected  as  drawn  from  the  prisoner  by 
hope  or  fear  excited  by  another  person,  being  a  nnlter,  as  Mr. 
Greenleaf  says,  (vol.  1,  ^:il 9,), renting  in  the  discretion  of  the 
Judge,  it  is  for  him  to  dclcrminc  from  the  congidcralion  of  the 
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condition  of  the  prisoner,  the  manner  of  his  treatment,  his  char- 
acter and  the  like,  whether  his  confessions  aie  proper  to  be 
received  against  him.  If  the  master  was  in  tiie  habit,  when 
the  prisoner  was  supposed  to  have  done  wrong,  to  tie  him  and 
whip  him  until  he  confessed,  is  there  any  thing  unreasonable  in 
the  proposition  that  the  slave,  being  now  seized  and  tied  by  him, 
should  suppose  that  a  similar  punishment  was  about  to  follow, 
and  that  the  temporary  absence  of  the  master  was  but  to  provide 
the  means  of  torture  which  his  confessions  might  avert?  We 
express  no  opinion  whether  the  confessions  made  by  the  slave 
were  influenced  by  any  such  consideration ;  for  this  is  a  point 
upon  which,  as  explai7ied  b>j  the  testimony  of  the  master,  the  court 
below  did  not  decide.  All  that  we  now  decide  is,  that  the 
proof  proposed  to  be  made  by  the  master  was  legitimate,  as 
tending  to  show  whether  the  confessions  were  voluntary  ^or 
otheuvise. 

Let  the  judgment  be  reversed  and  the  cause  remanded,  that 


4he  prisoner  may  be  again. tried. 


GRIFFLN  vs.  REYNOLDS. 

1.  To  show  a  breach  of  the  covenant  ia  a  deed,  created  by  the  words 
grant,  bargain  and  sell,  it  is  necessary  to  aver  that  the  title  has  failed 
in  consequence  of  some  act  of  the  grantor. 

2.  In  an  action  on  a  covenant  of  warranty,  it  is  necessary  to  allege  that 
the  I  laintiff  has  been  evioted  or  has  yielded  up  the  possession  of  a  para- 
mount; title. 

3-  A  plea  denying  that  the  plaintiff  has  lost  the  possession  of  the  land  and 
avering  that  he  still  retains  it,  is  good  in  bar  of  the  action  on  a  covenant 
of  warranty. 

Error  to  the  Circuit  Court  of  Pickens.  Tried  btfjre  the 
Hon.  Sam'l  Chapman. 

Action  of  covenant  for  breach  of  warranty  instituted  by  de- 
fendant against  plaintiff  in  erro^.  The  facts  appear  in  the  opin- 
ion of  the  court. 
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',  > J.  L.  Martin,  for  plaintiff  in  error : 

1.  To  show  that  the.  demurrer  to  the  first  count  of  the  decla- 
ration should  have  been  sustained,  we  rely  on  the  case  of  Roe- 
buck V.  Dupuy,  2  Ala.  53^;  5  Ala.  580. 

2.  To  sustain  the  demurrer  to  the  second  count,  we  rely  on 
the  following  authorities — Caldwell  v.  Kirkpatrick,  6  Ala.  60; 
Clements  v.  Loggins,  1  Ala.  G22 ;  Dupuy  v.  Roebuck,  7  Ala. 
484,  at  page  488;  Ouster  what  ?  see  13  John.  R.  236;  7  ib.  258- 
358;  3  ib.  464;  5  ib.  3  20;  2  ib.  1-105;  6  Cow.  123;  12  Ala.  15p. 
To  sustain  the  pleas  demurred  to,  see  1  Chitty's  Plead.  428* 
Pleas,  in  short,  are  good. — 8  Ala.  173;  13  John.  R.  404.  The 
demurrer  to  the  pleas  should  have  been  visited  upon  the  first 
defective  pleading,  which  was  the  declaration. 

DARGAN,  C.  J. — The  declaration  in  this  case  is  framed 
upon  a  deed  of  conveyance  which  contains  the  covenant  cre- 
ated by  the  words  grant,  bargain  and  sell,  and  also  the  cove- 
nant of  warranty  of  title.  The  breach  alleged  in  the  first  count 
is  thus  stated:  "And  the  said  plaintiff  further  says,  that  neither 
the  said  Jack  T.  Griffin,  (nor  Elizabeth,  his  wife,)  at  the  time 
of  sealing  and  delivery  of  said  deed,  nor  at  any  other  time,  had 
full  power,  right  or  authority  in  law  to  grant,  bargain,  sell  and 
convey  the  premises  in  said  deed  specified,  nor  any  part  there- 
of, to  the  said  plaintiff,  but  on  the  contrary  the  lawful  freehold 
atid  title  of  the  same  at  the  time  of  the  sealing  and  delivery  of 
aaid  deed  was  in  other  persons  than  the  said  Jack  T.  Griffin  or 
the  said  Elizabert?,  his  wife  :  By  reason  whereof  the  said  plain- 
tiff cannot  possess,  hold,  or  enjoy  the  said  premises  or  any  part 
thereof,  and  so  the  said  plaintiff  snys  the  said  defendant  has  not 
kept  his  covenants,"  &c.  To  this  count,  as  well  as  to  the 
second,  there  was  a  demurrer,  which  was  overruled  by  the 
court.  It  is  now  insisted  that  the  allegations  of  the  declaration 
do  not  show  a  breach  of  either  covenant.  The  act  of  1803, 
respecting  conveyances,  creates  a  covenant  by  the  use  of  the 
words  grant,  bargain  and  sell,  but  this  covenant  extends  to  acta 
done  by  the  grantor  or  his  heirs  only.  They  do  not  import  a 
covenant  of  seisin,  nor  a  general  covenant  against  incumbrances, 
nor  for  quiet  enjoyment.  In  the  case  of  Roebuck  v.  Dupuy,  2 
Ala.  535,  the  act  refcrcd  to  was  thus  construed,  and  it  was  de- 
termined that  the  covenant  created  by  the  wordi  wus  limited  to 
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the  acts  of  .the  grantor  and  his  heirs,  but  extended  no  farther.  In 
the  case  of  Gee  v.  Pharr,  5  Ala.  5SG,  the  court  approved  of 
this  construction,  and  we  will  now  :r.erely  add  that  we  consider 
it  tlie  settled  law.  Applying  this  principle  to  the  declaration 
before  us,  it  is  evident  that  the  allegations  do  not  show  a  breach 
of  the  covenant  created  by  the  words  grant,  bargain  and  sell; 
for  although  the  defendant  might  not  have  had  the  title  to  the 
lands  at  the  time  he  executed  his  deed,  and  the  title  may  have 
then  been  in  another  who  still  holds  it,  yet  it  does  not  follow 
that  he  (whoever  he  may  be)  acquired  the  title  to  the  premises 
by  the  act  of  the  grantor.  To  show  a  breach  of  this  covenant 
it  must  appear  that  the  title  has  failed  from  the  acts  of  the 
grantor.  If  this  be  not  shown,  the  covenant  is  not  shown  to  be 
bpoken,  although  the  grantee  may  have  been  evicted;  (or  non 
constat  he  may  have  been  evicted  on  a  title  which  was  not  cre- 
ated by  the  act  of  the  grantor  nor  derived  from  him. 

It  is  also  equally  clear  that  tlie  covenant  of  warranty  is  not 
shown  to  be  broken.  When  the  action  is  founded  on  this  cov- 
enant, it  is  necessary  to  allege  that  the  party  was  evicted,  or  that 
he  yielded  up  the  possession  to  a  paramount  title.  So  long  as 
he  retains  the  possession  under  the  deed,  the  covenant  is  not 
broken,  consequently  he  must  show  by  his  declaration  that  he 
has  lost  the  possession  either  by  being  evicted,  or  that  he  has 
yielded  possession  to  a  better  title. — Kerr  &  Shaw  v.  Shaw,  13 
John.  23G;  5  John.  120;  3  ib.  471;  Roebuck  v.  Dupuy,  7  Ala. 
485;  4  Mass.  349;  8  Pick.  347;  5  Covven,  497. 

The  first  count  does  not  show  a  breach  of  either  covenant ; 
and  the  demurrer  was  therefore  improperly  overruled.  We  do 
not  deem  it  necessary  to  examine  critically  the  second  count, 
for  if  it  were  admitted  that  this  count  shows  an  eviction,  still  it 
would  not  aid  the  plaintiff,  for  the  third  and  fourth  pleas  of  the 
defendant  deny  the  eviction  and  show  that  the  plaintiff  still  held 
the  possession.  To  these  pleas  the  plaintiff  demurred,  and  the 
court  sustained  the  demurrer.  In  no  point  of  view  can  it  be 
said  that  this  count  shows  a  breach  of  any  other  covenant  than 
the  covenant  of  warranty;  and  it  is  essential  to  the  cause  of  ac- 
tion on  this  covenant  to  show  that  the  plaintiff  has  lost  the  pos- 
session in  consequence  of  a  paramount  title,  and  therefore  a  plea 
tljat  denies  this,  and  shows  that  the  plaintiff  is  still  possessed  of 
the  land,  is  a  good  bar.     The  court  therefore  erred  in  sustain- 
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ing  the  demurrer  to  those  pleas.  It  is  unnecessary  to  examine 
any  other  question  raised  by  the  record,  for  the  view  we  have 
here  taken  will  probably  be  sufficient  to  guide  the  court  below 
in  its  subsequent  action  in  this  case. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


HAMILTON  &\VIFE  vs.  CLEMENTS'  ADxM'RS  et  als. 

1.  J.  C.  conveyed  by  deed  to  his  son  W.  C  certain  slaves,  with  the  under- 
standing that  at  the  death  of  S.  C.  he  should  divide  them  equally  with 
his  sister,  who  was  then  the  wife  of  S.  H.  J.  C.  having  died,  the  eon 
claimed  the  slaves  absolutely  until  his  own  death,  after  which  S.  H.,  oa 
valuable  consideration,  sold  and  released  to  the  distributees  of  W.  C.'s 
estate  "  all  the  right,  title,  claim,  interest  and  demand,"  which  he  "then 
bad  or  might  thereafter  recover  in  and  to  the  goods  and  chattels,  rights 
and  credits,  lands  and  tenements  of  W.  C.  or  J.  C.  deceased."     Held, 

1.  That  the  deed  of  S.  11.  embraces  the  claim  of  his  wife  to  the  slaves- 
it  not  appearing  that  he  had  any  other  claim  or  demand  ag^st  th« 
estate  of  VV.  C.  at  the  time  of  its  execution. 

2.  That  S.  II.  is  estopped  from  questioning  the  validity  of  his  deed,  and 
cannot  therefore  be  joined  as  a  co-complainant  with  his  wife  in  a  bill 
to  recover  her  portion  of  the  slaves. 

Error  to  the  Chancery  Court  of  Randolph.  Tried  before 
the  Hon.  David  G.  Ligon. 

Rice  &  White,  for  plaintiffs: 

The  deed  relied  on  by  defendants  as  a  bar  to  the  relief 
gought,  does  not  include  or  embrace  any  right  or  interest  of  Mrs. 
Hamilton,  but  embraces  only  the  distributive  portiom  of  Ham- 
ilton, Walts  and  McAdams  in  the  estates  of  James  and  William 
Clements.  It  does  not  assign  any  rights  given  to  INIrs.  Hamil- 
ton by  any  agreement  or  contract,  but  only  such  rights  as  were 
given  by  law  iti  the  estates  of  James  and  William  Clements, 
aside  from  any  contract  or  agreement  of  William  ClcmcnUs. 

The  recital  of  a  consideration  in  the  husband's  deed  is  not 
evidence  against  the  wife  in  this  case. 
14 
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The  right  of  the  husband  does  not  attach  upon  property  in- 
herited by  the  wife,  until  distribution. — Kelly's  adm'r  v.  Kelly's 
dist.  9  Ala.  908  ;  Vandeveer  v.  Alston  and  others,  16  Ala.  494; 
2  Brockenbrough. 

A  trustee  cannot  set  up  the  statute  of  limitations  against  the 
claim  of  the  cestui  que  trust. — Webster  v.  Webster,  10  Vesey, 
316;  Decouche  v.  Santier,  3  J.  C.  216;  Higgins  v.  Crawford,  2 
Vesey,  571;  Prince  v.  Heylin,  1  Atk.  493. 

A  legacy  to  a  wife  will  not  pass  by  an  assignment  of  the  hus- 
band for  the  benefit  of  his  creditors  of  all  of  his  personal  pro- 
perty.— Skinner's  Appeal,  5  Penn.  State  Rep.  262.  The  equity 
of  the  wife  will  not  pass  by  an  assignment' of  the  husband  for 
valuable  consideration. — Stevenson  v.  Reigart,  1  Gill,  1-27;  4  G. 
&  J.  282;  5  J.  C.  473. 

This  equity  of  the  wife  depends  on  the  peculiar  practice  of 
the  court,  and  not  on  any  general  reasoning. — Murray  v.  EUi- 
bank,  13  Vesey,  6;  5  J.  C.  474,  cited  above.  And  it  matters 
not  who  is  plaintiff. — Gardiner  v.  Walker,  1  Str.  503. 

The  husband  being  joined  with  the  wife  is  no  objection  to  re- 
lief being  granted  to  the  wife. — Boykin  &  Wife  v.  Ciples  & 
Wife,  2  Hill's  S.  C.  Rep.  203;  Brin  and  others  v.  Heath,  6 
Howard,  240;  Story's  Eq.  Plead.  §  63;  Lillia  v.  Aivey,  1  Ve- 
sey, 278 ;  1  Fon.  Eq.  B.  1  ch.  2,  ^  6,  and  note  p ;  Griffith  v. 
Hood,  2  Vesey,  sr.  452. 

No  counsel  for  defendants. 

PARSONS,  J. — The  plaintiffs  in  error  filed  their  bill  in  the 
Chancery  Court  for  Randolph  county,  against  the  administra- 
tors and  children  of  William  Clements,  deceased,  and  the  hus- 
bands of  the  daughters.  The  bill  states  that  James  Clements, 
in  the  year  1832,  by  his  bill  of  sale  conveyed  to  his  son,  the  said 
William  Clements,  now  deceased,  the  tide  to  certain  negro 
slaves,  without  any  valuable  consideration,  although  the  bill  of 
sale  acknowledged  a  consideration  of  fifteen  hundred  dollars. 
The  complainants  also  state  that  the  parties  to  the  bill  of  sale 
agreed,  when  the  billof  sale  was  executed,  that  the  said  Wil- 
liam should  hold  the  slaves  and  their  increase  in  trust  until  the 
death  of  the  said  James,  and  then  divide  them  equally  between 
himself  and  Mrs.  Hamilton,  who  is  one  of  the  complainants, 
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and  she  h  also  a  daughter  of  the  said  James.  The  complain- 
ants further  state  in  their  bill,  that  the  said  James  departed  this 
life,  in  the  year  1840,  afid  that  William  thereafter  refused  to  di- 
vide the  negroes,  but  held  and  claimed  them  all  as  his  own 
until  his  death,  and  that  his  administrators  still  refuse  to  divide 
them.  It  is  the  object  of  the  complainants  by  their  bill,  to  re- 
cover Mrs.  Hamilton's  share  of  the  negroes.  The  answers  all 
deny  the  material  facts  stated  in  the  bill.  It  appears  by  the 
case  that  Richard  J.  Watts,  the  said  Samuel  Hamilton  and 
Francis  McAdams  married  daughters  of  James  Clements,  and 
that  .James  M.  Smith,  Ephraim  Carpenter  and  Joseph  T.  Harkins 
married  daughters  of  William  Clements.  The  defence  mainly 
turned  on  a  deed,  bearing  date  14th  of  Dec.  1S43,  executed  by 
said  RichardJ.  Watts,  Samuel  Hamilton  and  Francis  McAdams, 
to  said  James  M.Smith,  Ephraim  Carpenter  and  Joseph  T.  Har- 
kins, in  right  of  their  wives,  and  also  to  said  E.  Carpenter  as  guar- 
dian of  another  infant  daughter  of  Wm.  Clements.  The  grantors 
by  this  deed  acknowledged  a  consideration  of  three  hundred  and 
fifty  dollars,  and  thereby  for  that  consideration  granted,  bargained, 
sold,  conveyed  and  released  to  the  grantees  "all  the  right,  title, 
claim,  interest  and  demand"  which  they,  the  grantors,  then  had 
or  might  thereafter  recover,  in  anil  to  the  "goods  and  chattels, 
rights  and  credits,  lands  and  tenements  of  William  Clements, 
deceased,  or  James  Clements,  deceased ;"  and  covenanted  that 
they  would  forever  warrant  and  defend  the  interest  that  they 
then  had  or  might  thereafter  recover,  and  which,  as  the  deed 
says,  "  is  hereby  conveyed,"  in  the  above-mentioneil  property, 
against  themselves,  their  heirs,  &c."  And  then  it  is  stated  that 
**  this  conveyance  shall  include  the  distributive  shares  of  die  said 
James  M.  Smith,  Joseph  T.  Harkins,  Ephraim  Carpenter  and 
Permella  Clements  in  the  estate  of  William  Clements,  deceased 
— the  latter  was  the  ward  of  E.  Carpenter,  before  alluded  to. 
The  grantors  further  covenanted  to  indemnify  and  save  the 
grantees  iiarmless  against  all  costs  that  might  accrue  in  prose- 
cuting any  suits  for  the  recovery  of  any  property  belonging  or 
pertaining  to  the  estate  of  William  Clements,  deceased — that  is 
to  say,  all  suits  that  had  been  or  might  thereafter  be  commenced 
by  the  grantors  against  the  administrators  or  heirs  at  law  of 
William  Clements,  deceased,  for  the  recovery  of  any  interest  in 
the  estate  of  said  deceased.     The  q-iestion  ij  whether  this  deed 
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includes  the  claim  of  the  complainant,  Samuel  Hamilton,  in 
right  of  his  wife,  to  the  share  of  the  slaves  for  which  this  suit 
was  brought?  Those  slaves  formed  no  part  of  the  estate  of 
James  Clements  ;  but  that  was  not  the  case  in  respect  of  Wil- 
liam Clements,  who  had  the  clear  legal  title  and  held  the  slaves 
a<s  his  own,  against  the  claim  of  Mrs.  Hamilton,  as  long  as  he 
lived,  and  his  representatives  held  them  in  like  manner  after- 
wards. This  deed  was  executed  under  those  circumstances. 
It  may  be  admitted  that  the  deed  is,  in  some  respects,  very  ob- 
scure, but  if  it  means  any  thing,  it  must  extend  to  the  claim  of 
Mrs.  Hamilton  to  a  share  of  these  negroes.  It  does  not  appear 
that  either  of  the  grantors  had  any  claim  or  demand  against  the 
estate  proper  of  William  Clements.  There  is  no  very  obvious 
reason  why  Watts  &  McAdams  joined  in  this  deed,  but  it  may 
be  conjectured  that  the  grantors,  all  had  supposed  that  this  pro- 
perty might  be  recovered  as  part  of  the  estate  of  James  Clem- 
ents; but  there  is  no  legal  evidence  of  this  before  us,  and  there- 
fore we  cannot  look  to  what  is  said  by  some  of  the  answers  upon 
this  point.  This  deed,  it  is  true,  does  not  in  terms  mention 
Mrs.  Hamilton's  claim  to  a  share  of  these  negroes,  but  we  think 
it  reasonably  clear  that  it  was  intended  to  convey  it ;  otherwise, 
so  far  as  we  can  see,  it  could'operate  upon  nothing.  It  may  be 
admitted  that  the  deed,  as  to  the  question  of  its  extent,  is  doubt- 
ful, but  the  rule  is  that  deeds  are  to  be  taken  most  strongly 
against  those  who  make  them.  The  counsel  for  the  plaintiffs 
in  error  have  refered  us  to  a  decision,  which  we  think  can  be 
reconciled  with  the  view  we  have  taken;  we  allude  to  the  case 
of  Skinner's  appeal,  5  Barr's  R.  265.  That  was  an  assignment 
to  pay  debts,  and  the  question  was  whether  a  legacy  to  the  debt- 
or's wife  passed  to  the  assignees.  The  deed  of  assignment 
conveyed  some  real  estate,  describing  it,  and  also  *'  all  the 
grantor's  personal  property,  of  any  kind  soever,  which  he  hath 
or  is  in  any  manner  enthled  to,  be  the  same  in  possession  or 
acuon,  viz:"  goods  in  store  and  household  furniture,  together 
with  the  accounts  standing  on  the  books.  These  were  in  trust 
to  pay  certain  preferences,  and  then  debts  generally,  without 
any  stipulation  for  a  release.  It  was  contended  by  the  counsel 
that  the  trustee  was  not  a  purchaser  for  value.  The  court  held 
that  the  assignment  did  not  include  the  legacy;  "for  the  word& 
of  the  assignment  extend  to  the  husband's  personal  property,  of 
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any  kind  whatsoever,  which  he  holds  or  is  any  manner  ejitided 
to,  be  the  same  in  possession  or  action,  and  this  general. descrip- 
tion is  followed  by  a  specification  which  rather  restrains  than 
enlarges  it."  It  was  not  thought,  in  that  case,  that  the  legacy 
was  intended  to  be  conveyed ;  but  in  the  present  case  we  think 
the  wife's  claim  was  intended  to  be  conveyed.  In  the  present 
case  there  are  no  restraining  words  which,  as  we  think,  are 
material  to  be  considered.  This  is  a  bill  filed  by  Samuel  Ham- 
ilton and  wife,  without  noticing  his  conveyance  of  his  wife's 
right  to  a  division  of  the  slaves  in  question.  We  think  that 
such  a  bill  is,  generally  at  least,  to  be  considered  as  the  bill  of 
the  husband.  The  complainants  by  the  bill  in  this,  case  are 
forced  to  question  the  validity  of  the  husband's  conveyance,  to 
some  extent.  To  this  question  the  husband  ought  not  to  be  a 
party  plaintiff,  because'  the  wife  claims  against  him  or  against 
what  he  has  done.  In  such  case  the  wife  ought  to  sue  by  her 
next  friend.  Then  his  acts  could  be  properly  investigated.— 
Owden  V.  Campbell,  S  Simons,  5-51;  Powlet  v.  De!eval,2  Ves. 
sr.  6G6 ;  Griffith  v.  Hood,  2  Ves.  sr.  452.  In  this  case  the 
husband's  deed  is  an  estoppel  against  any  thing  that  he  could 
allege,  on  the  ground  of  its  invalidity  in  respect  of  bis  wife. 
So  far  as  he  could  convey  his  wife's  equitable  interests  he  did 
so,  and  if  thereby  Ire  defrauded  her,  that  is  not  to  be  alleged  by 
him..  *  For 'this  r^ason^  a  suit  by  him  and  her,  the  object  of 
which  is  to  question  what  he  has  done,  is  not  appropriate  ;  but 
in  such  case,  she  should  file  a  bill  by  her  next  friend. — See 
Dewall  &  Wife  v.  Coveuhogan,  5  Paige's  R.  581.  If  she  is 
entitled  to  an  equitable  lien  upon  what  he  assigned  or  released 
of  an  equitable  estate  to  which  she  was  entitled,  (and  we  do  not 
now  enquire  of  the  difference  between  an  assignment  on  valu- 
able cr)nsideration  and  a  release,  where  the  instrument  can  pro- 
perly operate  as  a  release,  on  valuable  consideration,)  still  this 
bill  is  not  adapted  to  the  case.  It  goes  merelylfor  Mrs.  Hamil- 
ton's right  to  a  share  of  the  slaves,  without  noticing  her  hus- 
band's conveyance. 

Let  the  decree  be  affirmed. 

Chilton,  J.,  having  been  of  counsel  in  a  case  connected 
with  this,  did  not  sit. 
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1.  "Where  it  is  not  made  to  appear  by  Ihe  certificate  either  of  the  clerk  or 
judge  in  a  sister  State,  that  the  county  in  ■which  the  proceedings  were 
had  is  included  in  the  judicial  circuit  within  which  the  judge  presides, 
the  authentication  is  insufficient  to  admit  the  record  in  evidence. 

2.  A  contract  by  whidi  an  attorney  is  to  collect  money  for  his  client,  and 
for  hi?  aervices  "to  retain  on  the  sums  collected  twenty  per  cent,  or  be 
paid  two  hundred  dollars  as  he  shall  eleet,"  is  Void  for  champerty. 

Error  to  the  Circuit  Court  of  Jackson.  Tried  before  the 
Hon.  S.  C.  Posey. 

The  defendant  in^ error  sued  the  plaintiff  in  error  on  an  instru- 
ment in  the  following  words:  "I  have  employed  George  W. 
Paschal  to  collect  by  suit  or  as  he  best  can  two  accounts  due 
me — one  for  two.  thousand  and  eisjhtv-six  dollars  and  sixteen 
cents  on  John  Dillard,  and  the  other  for  seven  hundred  and 
forty-six  dollars  against  said  Dillard  and  James  Harrison  and 
the  late  Samujel  Mackay^  deceased,  and  I  bind  myself,  my  heirs, 
executors  and  administrators,  to  pay  said  Paschal  for  his  services 
in  prosecuting  said  suits  the  sum  of  two  hundred  dollars.  Witness 
my.  hand' and  seal,  this  24th  Oct.l840---GEORGE  Klliott  (seal)" 
— and  which  was  assigned  by  said  Paschal  to  him.  After  read- 
ing the  instrument  to  the  jury,  the  plaintiff  below,  in  opposition 
to  the  defendant's  objection,  which  was  overruled  by  the  court, 
introduced  in  evidence  transcripts  of  two  suits  instituted  in  the 
Circuit  Court  of  Crawford  county,  Arkansas,  on  the  accounts 
which  Paschal  had  undertaken  to  collect,  but  neither  the  Certifi- 
cate of  the  clerk  nor  of  the  judge  stated  that  Crawford  county 
was  widiin  the  seventh  judicial  circuit,  that  being  the  circuit  for 
which  said  judge  was  commissioned.  The  defendant  proved 
the  execution  of,  and  read  to  the  jury  an  instrument  in  the  fol- 
lowing-words:.  "Received  of  Geor2;e  Elliott  an  account  on 
John  Dillard,  &c.,  to  be  collected,  and  on  the  sums  collected  I 
am  to  retain  twenty  per  cent,  or  two  hundred  dollars  as  I  shall 
elect.  Van  Buren,  24th  Octo.  1S40. — Geo.  W.  Paschal, 
attorney  at  law."  The  court  instructed  the  jury  that  though 
the  two  instruments  were  to  be  taken  as  constituting  parts  of  one 
and  the  same  contract,  it  was  not  champertous,  and  the  plaintiff 
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was  entitled  to  recover.     To  the  ruling  and  charge  of  the  court 
the  defendant  excepted,  and  now  assigns  them  as  error. 

Elmore  &  Yancey,  for  the  plaintiff  in  error: 
I.  The  certificate  of  the  judge  was  defective  under  the  act  of 
Congress,  and  cannot  be  remedied  by  reference  to  the  transcript. 

I.  Because  the  act  of  Congress  prescribes  but  one  mode  of 
proving,  records  from  other  States — that  is,  the  certificate  of  the 
clerk  and  the  presiding  judge,  &e.  If  we  look  into  the  trans- 
cript to  cure  the  defects  of  tlie  certificate,  we  jtrovc  the  certificate 
by  the  record.,  and  theri  prove  the  record  by  the  certificate^  and  thus 
prove  the  record  by  itself. 

II.  As  to  the  champerty! 

1.  This  is  an  offence  malum  in  se,  and  a  contract  tainted  with 
it  is  void. — HoUovvay  v.  Lowe,  7  Porter,  488. 

2.  The  common  law  is  presumed  to  prevail  in  the  several 
States,  and  a  champertous  contract  is  void,  whether  to  be  per- 
formed in  Arkansas  or  in  this  State. — Story's  Con.  of  Laws, 
^243. 

3.  But  if  valid  in  Arkansas,  and  intended'  to  be  performed 
there,  yet  when  attempted  to  be  enlorced  in  this  State,  our  courts 
will  not  permit  it,  as  against  our  policy  and  malum  In  se. — Story's 
Con..  Laws,  §^244,  258,  276;  C bitty  on  Con.  61,  426,  693. 

4.  The  bond  and  receipt  form  one  contract,  and  are  to  be 
construed  as  if  all  the  terms  of  each  were  incorporated  into  one. 
Sewall  v.  Henry,  9  Ala.  Rep.  24. 

.5.  The  agreement  to  retain  twenty  per  cent,  on  the  sums  col- 
lected was  an  agreement  to  retain  or  take  that  much,  part  of  the 
sum  recovered. — HoUoway  v.  Lowe,  7  Porter,  488 ;  Redman 
v.  Sanders,  2  Dana,  70. 

6.  The  insertion  of  the  clause  to  take  two  hundred  dollars 
at  his  election  does  not  purge  the  contract  of  champerty, — 1st. 
Because  the  agreement  is  as  much  on  the  illegal  as  legal  con- 
sideration, and  the  whole  is  void. — 1  Chitty  oi\  PI.,  marg.  295. 
2d.  Such  a  clause  is  no  more  than  the  agreement  of  the  parties, 
what  his  services,  and  is  the  same  in  principle  as  if  it  said,  "or 
to  be  paid  what  my  services  shall  be  worth,"  and  such  a  clause 
is  ihe  same  as  if  none  such  were  inserted,  for  the  law  would 
have  inserted  it,  if  not  prevented  by  the  champerty.  In  such  a 
case,  the  party  cannot  recover  on  an  implied  contract.    He  can- 
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not  waive  the  illegality  and  elect  to  proceed  on  that  part  of  the 
contract  otherwise  legal.  He  must  recover  on  the  special  con- 
tract or  not  at  all. — McCorkle  v.  Doby,  1  Strobh.  396  ;  Thomas 
V.  Croft,  ib.  40 ;  Selway  v.  Fogg,  5  M.  &  W.  83 ;  Chitty  on 
Con.  569,  607,  22S-9;  Chitty  on  PI.,  marg.  295,  300;  Thurs- 
ton V.  Percival,  1  Pick.  415 ;  Allen  v.  Hawks,  13  ib.  79 ;  Par- 
rot v.  Stone,  14  ib.  198 ;  Loupant  v.  Mortimont,  2  D.  &  East.  100. 

Robinson,  for  defendant : 

A  contract  to  reserve  compensation  of  the  money  to  be  col- 
lected is  not  champerty. — Walker  v.  Culhbert  &  Stanley.  10 
Ala.  Rep.  219.  If  this  be  so,  then  the  contract  to  reserve 
twenty  per  cent,  of  the  sum  of  money  collected  is  legal,  and 
might  be  enforced. 

But  suppose  the  agreement  to  pay  twenty  per  cent,  of  the 
sum  collected  be  champerty,  still  it  would  not  affect  our  right  to 
recover  in  this  case.  The  agreement  was  to  .pay  two  hundred 
dollars  or  twenty  per  cent,  at  the  election  of  Paschal.  Elliott 
executed  the  obligation  sued  upon,  as  a  part  of  said  agreement. 
Upon  this  obligation  this  suit  is  brought,  by  which  Paschal  elected 
to  take  the  two  hundred  dollars.  It  was  certainly  legal  to  sti- 
pulate for  tlie  two  hundred  dollars.  Then  that  which  was  in 
itself  legal  cannot  be  rendered  illegal  by  a  reservation  of  tHe 
right  to  do  what  was  illegal.  Having  elected  to  do  what  was 
legal,  the  case  now  stands  as  though  this  had  been  the  whole 
agreement. 

CHILTON,  J. — This  record  presents  two  questions, —  I. 
Whether  the  exemplifications  of  the  record  of  the  suits  in  Craw- 
ford county,  in  the  Stale  of  Arkansas,  were  properly  authentir 
cated,  so  as  to  be  admissible  in  evidence.  2,  Whether  the  con- 
tract declared  on  as  shown  by  the  bill  of  exceptions  was  void 
for  champerty. 

I.  Upon  the  first,  we  can  have  no  doubt.  The  act  of  Con- 
gress, which  prescribes  the  mode  in  which  public  acts,  records 
and  judicial  proceedings  in  each  State  shall  be  authenticated,  so 
as  to  take  effect  in  every  other  State,  requires  the  attestation  of 
the  clerk  of  the  court  in  which  the  proceedings  are  of  record,  and 
the  seal  of  the  coyrt  annexed,  if  there  be  a  seal,  together  with 
a  certificate  of  the  judge,  chief-justice  or  presiding  magistrate, 
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(as  the  case  may  be,)  that  the  attestation  is  in  due  form.  The 
certificate  of  the  judge  must  show  that  he  presides  over  the  court, 
tlie  records  of  which  are  attempted  to  be  authenticated  by  its 
clerk.  In  this  case,  the  cleric  certifies  that  he  is  clerk  of  the 
Circuit  Court  of  Crawford  county,  in  which  the  proceedings  to 
which  he  certifies  were  had.  The  judge  certifies  that  he  is  the 
sole  presiding  judge  of  the  seventh  judicial  circuit  in  the  State 
of  Arkansas,  bnt  whether  the  county  of  Crawford  is  in  the  7th 
judicial  circuit,  neither  the  certificate  of  the  judge  nor  clerk  in- 
forms us.  True,  if  we  look  into  the  record,  the  proceedings 
appear  to  have  been  before  the  judge  who  makes  the  certificate, 
and  frp;ii  that  we  learn  that  the  county  of  Crawford  is  in  his  cir- 
cuit ;  but  this  cannot  aid  the  defect  in  the  certificate,  for  until  it 
is  properly  certified  it  is  no  evidence,  and  if  the  recitals  in  the 
record  be  allowed  to  cure  the  defective  certificate,  it  is  tanta- 
mount to  holding  that  the  record  may  prove  itself. 

2.  There  can  be  no  question  but  that  these  two  agreements, 
the  note  and  the  receipt,  executed  at  the  same  time,  in  respect 
of  the  same  subject-matter,  and  between  the  same  parties,  must 
be  considered  as  forming  but  one  contract,  and  should  be  con- 
strued as  though  they  were  embodied  in  one  instrument. — Sewall 
V.  Henry,  9  Ala.  Rep.  24.  Thus  considering  them,  let  us  in- 
quire whether  the  contract  is  champertous.  The  attorney  at  law 
agrees  "to  retain  on  the  sums  collected  twenty  per  cent,  or  be 
paid  two  hundred  dollars  as  he  shall  elect."  This  agreement 
was  made  when  the  accounts  to  be  put  in  suit  were  handed  to 
him.  In  HoUoway  v.  Lowe,  7  Port.  488,  the  contract  was  in 
these  words:  "In  this  case  of  slander,  I  agree  to  pay  P.  P. 
Lowe  fifteen  dollars  for  commencing  and  prosecuting  this  suit, 
together  wirii  one-fourth  of  the  damages ;  but  if  the  said'  Lowe 
is  nonsuited  in  the  action  for  any  informality  in  the  pleadings,  he 
is  not  to  have  anything."  This  court  adopted  the  common  law 
definition  of  champerty  as  given  by  Hawkins,  and  say  that  it  has 
been  held  to  cover  all  transactions  and  contracts,  whether  by 
counsel  or  others,  to  have  the  whole  or  a  part  of  the  thing  or 
damaires  recovered.  The  agreement  was  held  to  be  void  for 
champerty,  but  the  court  added — "  It  is  manifestly  unjust,  when 
counsel  have  aided  in  conducting  a  suit  to  a  successful  terniiua- 
tion,  that  they  shall  be  deprived  of  a  just  compensation  for  their 
eervices  because^  of  a  stipulation  for  a  contingent  fee,  which  is 
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prohibited  by  law."  The  same  case  was  afterward&  before  this 
court  upon  a  quantum  meruit^  and  the  court  say — "  The  com- 
pensation due  to  the  plaintiff  for  his  services  in  the  slander  suit 
ought  to  have  been  ascertained  precisely,  as  if  no  such  agreement 
had  ever  existed.— 1  Ala.  Rep.  246"  This  case  from  our  own 
court  and  the  authorities  there  cited,  with  the  cases  cited  on  the 
brief  of  the  counsel  for  the  plaintiff  in  error,  aae  conclusive  to 
show  that  the  agreement  in  this  case  was  champertous. — See  also 
Story  on  Con.  411,  §581.  It  is  true  the  agreement  was  made 
in  Arkansas,  but  in  the  absence  of  proof  to  the  contrary,  we  must 
intend  the  common  law,  by  which  the  agreement  is  void,  is, of 
force  there.  The  case  of  Walker  v.  Cuthbert  and  Stanley,  10 
Ala.  Rep.  213,  is  unlike  the  present.  In  that  case  the  sum  to 
be  paid  was  construed  to  be  for  services  rendered  before  the 
contract  was  entered  into,  which  was  insisted  upon  as  champer- 
tous. It  was  not  an  agreement  to  have  a  portion  of  the  sum  of 
money  to  be  afterwards  recovered.  The  coniract  before  us  re- 
serves that  right  to  the  attorney;  he  is  to  have  twenty  per  cent. 
on  the  amount  to  be  collected,  or  two  hundred  dollars,  at  his 
election.  The  fact  that  nothing  was  collected,  and  that  the  party 
was  turned  round  to  the  note  for  two  hundred  dollars  for  his 
compensation,  does  not  purge  the  contract  of  its  champertous 
quality;  the  contract  being  entire,  the  unlawful  provision  for 
champertous  compensation  taints  it,  and  avoids  the  whole. 

As  this  suit  is  on  a  note  by  the  assignee  of  the  attorney,  and 
as  he  cannot  recover  upon  the  note,  nor,  as  in  the  case  of  Lowe 
and  Holloway,  siqva,  upon  a  quantum  meruit,  which  can  only 
be  done  by  the  attorney,  it  is  unnecessary  to  remand  the  cause. 

Judgment  of  the  court  reversed. 
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SPARKS  vs.  RAWLS. 

1.  Where  a  written  instrument,  if  produced,  could  not  be  received  as  evi- 
dence of  the  matter  to  which  it  relates,  parol  proof  of  the  same  fact  is 
competent  testimony. 

2.  When  goods  in  the  ijossession  of  one  who  claims  them  by  purchase  are 
levied  on  to  satisfy  a  debt  due  from  the  alleged  vendor,  proof  of  the  ex- 
istence of  the  debt  before  the  transfer  of  the  goods  repels  the  prima  fa- 
'tte  presumption  of  ownership  which  possession  raises,  and  casts  on  the 
'claimant  the  burden  of  showing  that  his  purchase  was  founded  on  valu- 
able consideration. 

Error  to  the  Circuit  Court  of  Tallapoosa.  Tried  before  the 
Hon.  John  J.  Woodward. 

Falkner,  for  the  plaintiff: 

1.  The  Gourt.  erred  in  excluding  the  evidence  about  the  in- 
voice, or  rather  the  value  of  the  goods,,  as  deposed  to  by  the 
witness,  merely  refering  to  the  invoice  as  a  circumstance  which 
fixed  in  his  mind  the  value  of  the  goods.  This  was  a  fact  with- 
in the  knowledge  of  the  witness,  and  was  not  proving  the  con- 
tents of  a  written  instrument  by  parol. 

2.  The  possession  ©f  property  isi  prima  facie  evidence  of 
title,  and  fraud  cannot  be  presumed  in  the  absence  of  proof. 
Proof  showing  that  plaintiff  purchased  thegoods  from  Starke,  the 
defendant  in  attachment,  did  not  raise  any  presumption  of  fraud, 
it  not  being  shown  diat  plaintiff  knew  of  any  indebtness  of  said 
Starke,  and  there  being  no  proof  of  his  insolvency  or  being  in 
failing  circumstances.  In  fact,  there  was  proof  ta  rebut  the 
presumption  which  the  la\v  raises  of  the  bo7ia  Jidcs  of  tlie  trans- 
action. This  position  is  supported  by  the  general  principle  in 
all  the  elementary  books,  that  every  man  is  presumed  to  be  in- 
nocent until  the  contrary  is  proven. — See  Oden  v.  Rippetoe,  4 
Ala.  6S;  Jones  v.  Norris,  2  Ala.  52G.  When  tlie  plaintiff 
proved  the  possession  of  the  goods,  the  taking,  and  the  value,  ho 
had  made  out  his  case,  and  the  mere  fact  that  the  goods  were 
purchased  by  him  from  Starke,  the  defendant  in  attachment, 
did  not  raise  the  question  cf  fraud.  To  raise  the  question,  it 
was  Decesaaiy  to  prove  th^t  Starke  was  in  failing  circumstances, 
was  insolvent  or  wa^  indebted  to  the  plaintiff  in  attachment,  or 
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intended  to  defraud  his  creditors,  and  that  the  fact  was  known 
to  plaintiff — none  of  which  facts  were  proven*  The  action  of 
the  Circuit  Court  in  refusing  the  charge  asked,  and  also  in  the 
charge  given,  cannot  be  sustained.^-See  Simons  etal.  v.  White, 
8  Ala.  65G,  and  the  cases  above  cited  ;  4  Ala.  08;  2  ib.  526. 

Leftwich,  for  defendant. 

DARGAN,  C.  J. — This  was  an  action  of  trespass  brought 
by  the  plaintiff  against  the  defendant,  who  as  sheriff  had  levied 
certain  attachments,  issued  against  one  Starke,  on  the  goods 
which  at  the  time  of  the  levy  were  in  the  possession  of  the  plain- 
tiff. The  sheriff  justified  the  taking  on  the  ground  that  the 
goods  were  the  property  of  Starke  and  liable  to  be  attached  as 
his  property  On  the  trial  the  plaintiff  introduced  a  witness 
who  testified  that  the  plaintiff  was  in  the  possession  of  the  goods 
at  the  time  of  the  levy,  and  that  he,  the  witness,  was  selling  them 
as  his  clerk ;  that  some  time  previous  to  the  levy  an  invoice 
had  been  taken  of  the  goods,  which  amounted  to  about  five 
hundred  and  eighty  dollars,  and  that  the  goods  were  valued  at 
Charleston  prices,  and  were  worth  fifty  per  cent,  more  in  this 
market  than  the  invoice  price.  On  the  cross-examination  of 
this  witness,  it  appeared  that  the  invoice  spoken  of  was  reduced 
to  wrhing  and  thereupon  the  defendant  moved  the  court  to  .ex- 
clude all  the  evidence  in  relation  to  the  value  of  Uie  goods. 
The  court  excluded  the  evidence  and  the  plaintiff  excepted. 
The  general  rule  is  that  oral  proof  cannot  be  substituted  for  the 
written  evidence  of  any  contract  or  fact  which  the  parties  have 
reduced  to  writing  and  which  is  essential  to  the  cause  of  action; 
nor  can  the  contents  of  a  written  instrument  be  proved  by  oral 
evidence,  although  it  relate  to  some  collateral  fact,  when  tlie 
object  of  such  evidence  is  to  establish  the  contents  of  the  writ- 
ten instrument  itself. — Greenl.  Ev.  vol.  1,  §  §  S7-'8;  Smith  v. 
Armistead,  7  Ala.  699.  In  such.cases  the  writing  itself  is  the 
best  evidence,  and  a  party  wishing  to  establish  the  facts  con- 
tained in  the  instrument  by  oral  evidence  must  show  a  sufficient 
ejLcuse  for  not  producing  the  instrument  itself.  But  if  the  mal;- 
ter  to  which  the  writing  relates  can  be  proved  independent  of  it, 
and  the  instrument  itself  could  not  be  received  as  evidence, 
when  produced,  of  the  transaction  or  matter  to  which  it  relates, 
then  parol  proof  must  be  received  to  establish  the  facts,  although 
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such  facts  may  have  heen  reduced  to  writing.  The  invoice  of 
the  goods,  if  produced,  would  not  have  been  evidence  within 
itself  of  the  value  of  the  goods.  The  act  of  making  it  was  en- 
tirely ex  parte,  not  binding  on  the  defendant,  nor  could  it  be 
received  as  evidence  against  him.  It  could  have  served  no 
purpose  whatever  when  produced,  unless  as  a  mere  memoran- 
dum it  might  have  refreshed  the  memory  of  the  witness;  but  he 
was  entirely  competent  to  testify  as  to  the  value  of.  the  goods, 
whether  he  had  made  an  invoice  of  them  or  riot,  and  his  testi- 
mony as  to  their  value  was  improperly  rejected.  ]n  the  case 
of  Pharr  &  Beck  v.  Bachelor,  3  Ala.  237,  some  furniture  and 
wine  had  been  valued  by  one  Burton  as  the  agent  of  the  de- 
fendant, who  made  a  schedule  in  writing  of  the  valuation.  A 
question  having  arisen  as  to  the  value.  Burton  was  introduced  to 
prove  it»  and  his  testimony  was  objected  to  on  the  ground  that 
the  valuation  he  had  made  in  Avriting  was  the  best  evidence. 
The  objection  was  overruled  and  this  court  said  that  the  written 
valuation  if  produced  would  not  be  legal  evidence,  and  could 
only  be  regarded  as  a  written  memorandum  to  aid  the  memory 
of  the  witness.  It  Js  very  clear  that  the  court  erred  in  rejecting 
the  testimony  of  the  witness; 

2.  After  the  plaintiff  had  introduced  proof  to  show  that  he 
V  was  in  tiie  possession  of  the  goods  at  the  time  of  the  levy,  the 
defendant  proved  that  a  short  time  before  the  levy  they  were 
the  property  of  the  defendant  in  the  attachment,  and  there  was 
also  proof  tending  to  show  a  sale  of  the  goods  to  the  plaintiff, 
but  there  was  no  proof"  whatever  to  show  that  he  had  paid  or 
had  agreed  to  pay  any  consideration  or  price  for  them.  The 
plaintiff  requested  the  court  to  charge  the  jury  that  if  they  were 
satisfied  from  the  proof  that  the  goods  were  in  the  possession  of 
the  phiintiff  at  the  time  of  the  levy,  that  unless  the  proof  showed 
there  was  fraud  in  the  transaction,  the  law  presumed  it  fair  and 
founded  on  a  valuable  consideration.  This  charge  the  court 
refused,  and  charged  that  if  they  believed  that  the  debts  existed 
anterior  to  the  transfer  of  the  goods,  they  were  liable  to  the 
levy  of  the  attachment,  unless  the  plaintiff  had  shown  that  he 
paid  a  valuable  consideration  for  ihem.  It  is  true  that  the  pos- 
session of  goods  is  2/ri7/j«  facie  evidence  of  ownership,  but 
when  they  are  levied  on  to  satisfy  a  debt  of  the  original  owner, 
proof  of  the  debt  before  the  transfer  and  his  ownership  repels  thb 
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prima  fa^ie  presumption,  and  the  burthen  is  on  the  party  claim- 
ing them  to  show  that  he  has  fairly  bought  and  paid  a  valuable 
consideration  for  them.  There  is  no  error  in  the  charge  of  the 
court,  but  for  the  error  we  have  noticed  the  judgment  must 
be  reversed  and  the  cause  remanded. 


BILLING SLEY  et  als.  vs.  HARRIS  et  al.,  Ex'rs. 

1.  Where  a  legacy  is  given  to  the  wife  for  life,  with  remainder  over,  and  the 
wife  dies  before  tt.e  testator,  the  remainder  does  not  lapse  but  takes  ef- 
fect upon  the  death  of  the  testator. 

2.  The  Orphans'  Court  has  no  jurisdiction  over  a  bequest,  coupled  with  a 
power  to  the  executors  to  give  the  property  to  such  children  of  the  tes- 
tator as  they  "shall  think  fit  and  proper."  In  such  case  the  jurisdiction 
of  chancery  is  exclusive. 

Error  to  the  Orphans'  Court  of  Pickens. 

Huntington,  for  plaintiffs. 

Hale  &  Peck,  for  defendants:  ' 

1.  The  death  of  the  legatee  for  life,  before  the  death  of  the 
testator,  does  not  defeat  the  remainder,  but  in  such  case  the 
remainder  vests  immediately  upon  the  death  of  the  testator. — 2 
Williams  on  Ex'rs,  764,  notes  u  and  v;  2  Lomax  Ex'rs,  50, 
§ee  notes  g  and  h ;  Chatteris  v.  Young,  6  Maddox.  (bottom  page.) 
30 ;  Hardwick  v.  Thurston,  4  Russ.  Ch.  880;  3  Cond.  Ch.  716. 

2.  The  tenth  section  of  this  will  confers  powers  upon  the 
executors,  coupled  with  a  trust,,  which  a  court  of  equity  will  en- 
force.— 2  Story's  Eq,  Juris,  sec.  1061,  note  2;  Brown  v.  Higgs, 
8  Vesey,  574;  2  Sugden  on  Powers,  175,  sec.  5-6;  16  Law 
Library,  96 ;  lb.  99,  sec.  16-'7.  But  the  trust  being  special 
and  not  within  the  ordinary  duties  of  an  executor,  the  Orphans' 
Court  has  no  jurisdiction  to  enforce  it. — 4  Porter,  342;  8  ib. 
399;  9  Ala.  478. 

PARSONS,  J. — 'It  appears  by  the  record,  that  Hudson  Har- 
ris, deceased,  by  his  last  will  and  testament  left  specified  lega- 
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cies  to  each  of  his  children,  and  to  some  of  his  grand  children. 
By  the  tenth  clause  in  liis  will,  after  making  some  provision  for 
his  wife  and  for  one  ofliis  sons,  which  is  immaterial  in  the  pre- 
sent question,  he  says:  "  I  also  give  and  devige  unto  my  said 
wife  six  negroes,  to-wit :  John,  Grace,  York,  Peter,  Aggy  and 
Nancy,  and  one  negro  woman  and  child  to  be  bought  by  my 
executors,  hereinafter  mentioned,  during  her  natural  life,  and 
after  her  decease,  my  will  and  desire  is  that  my  executors,  here- 
inafter mentioned,  give  the  negroes  mentioned  in  this  tenth 
clause  to  such  of  my  children  as  they,  the  said  executors, 
shall  think  fit  and  proper."  The  defendants  in  error  were  the 
executors,  and  as  such  had  a  final  settlement  in  the  Orphans' 
Court  of  Pickens  county.  The  Orphans'  Court  on  the  settle- 
ment refused  to  charge  the  executors  with  the  hire  of  the  ne- 
groes mentioned,  although  it  appeared  that  the  testator's  wife 
died  before  the  time  of  his  deadi,  and  also  that  the  executors 
had  been  for  some  time  in  possession  of  the  negroes.  This  is 
assigned  as  error,  and  it  is  the  only  assignment  now  insisted  on. 
The  counsel  for  the  plaintiffs  in  error  contend  that  the  legacy 
over  of  the  negroes  mentioned  in  the  tenth  clause,  lapsed  in  con- 
sequence of  the  death  of  the  testator's  wife  in  his  life-time, 
and  that  therefore  the  defendants  in  error  held  the  negroes 
merely  in  their  character  of  executors,  and  are  accountable  to 
the  other  legatees  or  distributees  of  the  testator  for  their  hire. 
But  it  is  the  settled  law,  in  the  case  of  a  legacy  to  a  legatee  for 
life,  with  remainder  to  another  legatee,  if  the  tenant  for  life  dies 
before  the  testator,  the  remainder  over  takes  effect  upon  the 
death  of  the  testator. — 2  Williams  on  Ex'rs,764;  Hardwick  v. 
Thurston,  4  Russ.  Ch.  C.  380.  And  the  last  case  shows  that 
the  law  is  the  same,  although  a  power  of  appointment  be  given 
to  the  tenant  for  life,  the  bequest  to  the  latter  not  being  of  the 
absolute  property,  but  only  for  her  life.  We  are,  therefore,  en- 
tirely satisfied  that  the  remainder  did  not  lapse. 

2.  The  executors,  under  this  will,  have  a  power  coupled  with 
a  trust,  to  give  these  negroes  to  such  of  the  testator's  children 
as  the  executors  may  think  fit  and  j)roper.  It  is  not  necessary 
to  enquire  how  far  or  in  what  cases  a  court  of  chancery  will 
tontrol  the  executors  in  the  exercise  of  such  a  trust.  Cases 
may  exist  in  which  trustees  of  the  kind  ought  not  to  distribute 
the  trust  property  equally.     So  far  as  we  are  now  aware,  the 
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present  may  be  such  a  case ;  and  consequently,  as  the  execu- 
tors have  not  yet  executed  the  trust,  no  one  of  the  testator's 
children  can  say  what  portion  of  the  hire  is  his.  For  this  rea- 
son there  could  have  been  no  settlement  of  the  hire  in  the  Or- 
phans' Court.  But  it  is  not  necessary  to  notice  this,  for  we  all 
think  that  the  Orphans'  Court  had  no  jurisdiction  in  respect  of 
these  negroes  or  of  their  hire.  In  relation  to  the  negroes,  and 
of  course  to  their  hire,  the  will  confers  on  the  executors  confi- 
dential trusts,  of  which  the  Orphans'  Court  had  no  jurisdiction. 
Portis  V.  Creagh,  ex'r,  4  Porter,  332;  8  Porter,  399;  9  Ala.  478. 
In  such  cases  the  jurisdiction  of  the  courts  of  chancery  is  ex- 
clusive. They  can  give  the  appropriate  remedy  for  every  in- 
jury in  such  matters.  The  decree  of  the  Orphans'  Court  is 
affirmed. 


NELSON  vs.  IVERSON. 

1.  Proof  of  a  fact,  tending  to  show  a  moral  consideration  for  a  gift,  is  not 
irrelevant,  especially  when  it  is  attempted  to  be  shown  by  the  opposite 
party  that  declarations  of  the  alleged  donor,  by  which  the  gift  is  sought 
to  be  established,  were  made  in  jest. 

2.  Where  the  object  is  to  impeach  a  witness  by  showing  that  he  has  made 
d'-'clarations  inconsistent  with  his  testimony,  it  is  not  necessary,  in  laying 
the  predicate,  that  the  language  used  by  the  witness  should  be  stated, 
but  the  substance  of  what  he  is  supposed  to  have  said  is  all  that  is  re- 
quired. 

3.  The  declarations  of  a  party  in  possession  are  admi&sible  as  a  part  of  the 
res  gesl<e  to  prove  the  character  of  his  possession,  as  that  he  claims  the 
property  as  his  own,  or  holds  it  in  subordination  to  the  claim  of  another, 
but  not  to  show  that  be  had  not  given  it  to  a  third  person,  or  that  what 
he  said  about  such  gift  was  in  jest,  or  that  he  only  loaned  it. 

4.  If  a  bailee,  asserting  no  title  in  himself,  in  good  faith  restores  the 
property  to  the  bailor  in  accordance  with  the  express  or  implied  terms 
of  the  bailment,  before  he  is  notified  that  the  true  owner  will  look  to  him 
for  it,  no  action  can  be  maintained  against  him  either  for  the  property 
or  its  value. 

Error  to  the  Circuit  Court  of  Macon.     Tried  before  the 
Hon.  John  J.  Woodward. 
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.  This  was  an.actiqn  of  detinue  instituted  by  the  plaititiff 
against  the  defendant  in  error  to  recover  two  slaves,  which  he 
claimed  by  virtue  of  a  parol  gift  from  his  uncle,  Garland  Daw- 
kins.  The  proof  tended  to  show  that  in  1S23  the  said  Garland 
Dawkin^  gave  a  slave  by  the,name  of  Lucy  and  the  mother  of 
those  sued  for  to  the  plaintiff,  who  was  then  an  infant,  and  delFv- 
ered  possession  to  his  motiier,  Mrs.  Martha  Nelson;  that  Mrs. 
Nelson  retained  the  possession  of  Lucy  until  1830,  when  the 
said  Garland  Dawkins  obtained  the  possession  of  her  from  Mrs. 
Nelson,  and  retained  it  until  his  death  in  1S3S;  that  the  defend- 
ant in  1S48  hired  the  slaves  sued  -for,  who  are  the  children  of 
Lucy,  Irom  the  widow  of  Garland  Dawkins,  under  an  express 
agreement  that  he  would  deliver  them  to  her  at  any  time  that  she 
should  think  proper  to  demand  them ;  and  that  she  demanded 
and  retook  the  possession  of  them  before  the  institution  of  this 
suit,  but  not  before  the  defendant  had  notice  of  plaintiff's  claim. 
Several  exceptions  were  taken  to  the  ruling  of  the  court  in  res- 
pect to  the  exclusion  and  admission  of  testimony,  all  of  which 
can  be  sufficiently  understood  by  reference  to  the  opinion.  The 
court  gave  two  charges  to  the  jury,  which  in  substance  affirmed 
the  proposition  that  althou<rh  the  jury  should  believe  that  the 
slaves  sued  for  were  the  property  of  the  plaintiff,  yet  if  the  de- 
fendant hired  them  from  the  widow  of  Garland  Dawkins  under 
an  agreement  that  he  was  to  re-deliver  them  to  her  on  demand, 
and  they  were  re-deliyered  to  her  on  such  depiand  before  the 
institution  of  this  suit,  the  plaintiff  is  not  entitled  to  recover, 
notwithstanding  the  defendant  may  have  had  notic^  of  his  clkirn 
before  he  gave  up  the  possession  of  the  slaves. 

Rice  &  Morgan,  for  the  plaintiff:  ^ 

1.  Detinue  rtiay  be  maintained  against  a  defeiKiaiil  who  has 
had  possession  of  the  chattel  sued  for,  but  has  jy«/Y«(/  with  (he 
yosscssioH  (without  being  diyested.of  it  by  authority  o(  Itnr)  bc- 
fmc  tliedatr.  of  the  writ. — Pool  v.  Adkisson,  1  Danii's  li'ep.  IIS; 

Brown  v.  Brown,    13  Ala.  212-'13,  citing  and  approving  two 
cases  which  bold  the  doctrine  here  seated. 

2.  The  declarations  of  the  donor  made  at  or  about  the  lime 
of  the  gift,  or  any  /Jffrwhich  proves  that  it  was  reasonable  or 
natural  that  he  should  make  the  gift,  must  be  admitted  as  evi- 
dence.    "  What  be  said  afterwards,  when  the  act  was  cons  urn- 
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mated,  by  the  gift  itself  and  seven  years''  fossession^nder  ity 
was  iiot  competent  evidence  for  him,  (or  one  standing  in  his 
])lace,)  as  he  could  not  then  alter,  limit  or  change  the  title  he 
had  made.'t— Powell  v.  Olds,  9  Ala.  8G4;  Mauhiny  &  Smith 
V.  Thompson,  January  Term.  1850,'  by  Ch,  J.  Dargan.  (This 
shows  that  the  Jirsi  two  exceptions  are  well  taken.) 

3.  In  the  action  of  detinue,  after  the  plaintiff  has  made  out  a 
jirimd  facie  casd,  the  defendant  canftot  b6  allovVed  to  show  that 
whilst  Ive  had  possession  of  the  slaves  sued  for,  he  declared,  that 
sgid  slaves  "belonged  to"  a  third  person— nor  that  Jie  declared- 
that  he  hdld  the  slaves  "  under  a  contract". with  a  third  person. 
State  v..  Wisdom,  8  Porter. 

4.  The  evidence  of  Reuben  Dawkins  as  to  the  declarations 
of  the  witness  Martha  Nelson  to  him,  in  the  spring  of  1830,  is 
manifestly  irrelevant  arid  improper,  and  inadmissible.  Judge 
XJnd&r\Vood's  dissenting  opinion,  in  the  case  cited  fi'om  1  Dana, 
iwpra,  is  founded  on^R  fallacy — to-wit, — "The  bailee  is  es- 
topped to  deny  the  title  of  his  ballon" — 1  Dana,  123.  This 
is  not  the  law  in  this  State. — Mitchell  v.  S[)enc6,  9  Ala.  744. 

5.  The  object  of  the  action  of  detinue  is  to  recover  the  arti- 
cle in  specie,  "and  where  this  is  impossible  at  the  time  of  .the  ac- 
tion brought,''^  xhe  action  v.iil  not-' lie.  This- rule  applies  only 
whefe  the  chattel  sued  for  is  either  dead  or  destroyed. — Lindsey 
v.  Perry,  1  Ala.  203 ;  cases  above  cited  from  13  Ala.  213-'14, 
and  from  1  Dana  R.  " 

6.  A  right  of  action  once  complete,  cannot  be  divested  by 
any  mere  act  of  the  defendant  without  consent.— Leavkt  v. 
Smith,  7  Ala.  175. 

Belser  and  Guxn,  for  the  defendant : 

1 .  The  fifth  Interrogatory  and  the  answer  to  it,  in  the  deposition 
of  Mrs,  Nelson,  one  of  piaintiif  "s  witnesses,  were  properly  ex- 
cluded from  the  jury. — McCurry  v.  Hooper,  12  Ala.  822; 
Abn'ey  V.  Kingsknd,  10  Ala.  355. 

'  2'.-  The  declarations  of  Garland  Dawkins  were  competent 
testimony  -under  the  circumstances. — Gay  v.-Terell,  9  Ala..206; 
OdehV.  Stubbiefield,  4  Ala,  40 :  And  the  following  case  does 
liOt  exclude  them — Julian  v.  Reynolds,  8  Ala.  680. 

S:  The  dechhitions  of  the  defendant  as  to  the  way  in  which 
he  held  the  negroes-,  in  1848,  were  also  permissible. — Parker  v. 
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Goldsmith,  W  A\a.527-'2S;  Webster  v.  Smith,  10  Ala.  429; 
Beal  V.  Ledlow,  14  Ala.  523;  Yarbrough  v.  INIoss,  9  Ala.  3S2. 

4.  The  statement  of  the  defendant's  witness  Dawkins,  of  what 
he  heard  from  Mrs.  Nelson  about  the  propert}-^  sued  for,  was  also 
permissible. — Moore  v.  Jones,  13  Ala.  296. 

5.  The'  two  charges  given  to  the  jury  were  both  correct. — 
Parker  v.  Goldsmith,  16  Ala.-52S;  Dent  et  al.  v.  Chiles,  5  Stew. 
^  Porter,  3S3 ;  Abercrombie  v.  Bradford,  16  Ala.  560;  1  Ba- 
con's Ab.  title  Bailment,  d ;  2  Bos.  &  Pul.  463 ;  Stephens  v. 
Vaughn,  4  J.  J.  Marshal^  207.      ' 

CHILTON,  J, — 1.  The  first  questiofi  is,  did  the  court  pro- 
perly reject  the  fifth  direct  interrogatory  propounded  to  Mrs. 
Martha  Nelson,  and  the  answer  thereto.  We  think  the  proof 
proposed  was  competent.  The  question  was  whether  Garland 
Dawkins  had  given  the  property  in  controversy  to  the  plaintiff"? 
This  witness  is  examined  to  prove  the  gift,  and  is  then  enquired 
of  as  to  the  reason  which  prompted  the  donor  for  making  it. 
She  states  that  he  "  recei^'ed  more  of  the  estate  of  his  father 
than  his'brolhers  and  sisters,  and  gave  the  property  to  the  plain- 
tifFbn  that  account,  and. promised  to  do  even  more  than  that.'* 
The  witness  states  this  as  a  fact,  and  inasmuch  as  it  tends  to 
show  a  moral  consideration  operating  upon  him  as  inducement 
to  the  gift,  it  was  not  wholly  irrelevant,  especially  since  theve 
was  an  effort  to  show  that  the  declaration  of  the  donor  by  whi^h 
a  gift  was  sought"  to  be  established,  was  made  in  jest. 

2.  In  laying  the  predicate  sd  as  to  impeach  a  witness  by  prov- 
ing that  he  has  made  declarations  different  from  his  testinwny 
given  upon  the  trial,  the  general  rule  requires  that  the  examina- 
tion should  relate  to  such  declarations  as  are  pertinent  to  the 
issne,  and  when  the  supposed  contradiction  consists  in  verbal 
statements,  the  party  desiring  to  impeach  the  witness  must  call 
his  attention  io  the  time,  place  and  person  involved  in  the  sup- 
posed contradiction. — 1  Grcenl.  Ev.  §  4G2;  The  Queen's  ca3(*, 
2  Brod.  &  Bing.  313-'14;  Angus  v.  Smith,  1  M.  &  Malk.  473j 
8  C.  &  P.  GOG;  9  ib.  277;  Lewis  v.  Post  &  Main,  J  Ala.  G5-9; 
Moore  V.  Jonea,  13  ib.-296.  Wo  do  not  think,  however,  the 
rule  is  so  stringent  as  to  require  that  the  party  should  ask  tho 
iritness  if  he'did  not  use  certain  language,  but  it  will  suffice  to 
give  the  substance  of  the  counter  declaration,  and  ask  th*»  wh- 
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ne?s  i/  he  di(]  not  make  i.hat  or  one  oC  similar  import?  We 
think  ijie  predicate  laid  in  the  case  before  us  fnUy  cornea  up  to 
the  ruje.  Here  the  witness,  Mrs.  Nel.-on,  is  asked  on  the  cross- 
examiiration,  "Did  you  not  in  a  certain  conversation  with  Reu- 
ben Daukias,  at  his  house  in  the  spring  of  1830,  Speaking  of 
the  |)roniise<)f,(iarland  D;nvkins  to  give  Judy  to  a  hoy,  if  you  had 
one,  say  that  such  was  his  promise,-but  that  Itehad  not  done  so? 
— -or  did  you  not  say  that  said  Garland  Dawkins  spoke  only  in 
jest  when  he  made  the  promise,  and  that  you  knew  it  at  the  time, 
dr  something  To  that  purport,  and  what?"  To  this  the  witness 
answeriB,  she  did  not.  After  this  predicate,  we  think  it  was  en- 
tirely competent  ior  the  ck'fendant  to  prove  by  Reuben  Dawkins, 
the  per.son  wit!)  whom  the  conversation  enquired  for  was  had, 
Jhratat'his  house,  in  tlie  spring- of  1830,  the  said  Martha  had 
si:;!ed  to  him  that  Garland  Dawkins  never  had  given  Judy  to 
the  phiintiff,  aiui  that  what  he  had  said  to  her  oathe  subject  was 
gaid  in  jest.  It  is  substantially  the  conversation  euqaired  for, 
and  i.-j  pertinent  to  the  Issue  in  the  cause. 

rl..  Upon. the  subject  of  the  donor's  declarations,  made  after 
the  alleged  gift,  but  whiLe  he  had  possession  of  the  [)roperty,vve 
think  the  eourt  entirely  misconceived  the  law.  The  plaintiff 
had  proved  by  one  witness  that  in  June  1'82.3,  the  said  Garland 
Dawkins  had  given  the  property  in  dispute  to  him,  and  that  the 
giiu  uhicli  was  by  parol,  had.  been  consummated  by  an  actual 
delivery  :  That  the  mother  of  the  plaintiff  had  kept  the  pro- 
perty for  him  (lie  being  an  infant)  for  more  than  seven  years 
uiiii!  18;>0,  when  si)e  delivered  the  properly  to  said  Garland  to 
be  leiurned  in  a  few  clays  to  her.  The  circuit  judge  permitted 
the  witness  to  prove  that  Garland  Dawkins,  while  he  had  said 
proi)erty  in  his  possession  as.  above,  declared,  1st,  That  said 
property  belonged  to  iiinr:  2d,  That  he  had  never  given  the 
same  to  the  plaintiff:  9d,  That  what  he  had  said  about  giving 
the  property  to  the  plaintiff,  was  in  jest;  and  4th,  Tliat  he  had 
only  loaned  said  property  to  Martha  Nelson,  his  sister.  Now  if 
we  concede  that  the  donor  may  by  his  declarations,  made  while 
he  has  possession  of  the  subject  of  the  gift,  defeat  the  title  of  the 
donee,  it  is  very  clear  that  such  declarations  would  be  inadmis- 
sible except  as  explanatory  of  his  possession.  They  may  be 
introduced  to  show  the  character  in  which  he  held  the  slaves, 
whether  in  his  own  right  or  for  another;  but  when  they  are  not 
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explanatory  of  the  possession— when  they  relate  td  facts  ot 
transactions  outside  of  and  having  no  necessary  connection  whh 
tlie  possession,  they  become  inadmissibile.  The  char'ir/rr  of 
the  i)QSscssioii  is  the  main  ftict  to  be  prov^ed.  How  did  he  lioltl 
or  possess  the  slaves  ?  Did  he  couple  his  holding  with  >nYiy 
declaration  which  explains  ilV  Did  he  say  thfy  were  held  by 
him  as  his  own  praperty,  or  his  posse-^sion  was  as  bailee  for 
anQtiicr?  These  and  similar  declarations  acconipanyi-i;^  the 
main  fact  and  explaining  it  form  pirts  of  iW.^.rcs  gcMcs,  an  1  are 
legitimate  as  proof.  But  it  has  never  been  held  by  this  court, 
notwidistanding  the  distressing  number  of  decisions  involving 
pretty  much  similar  cpicstions,  that  the  possessorniay  avaiihim- 
selfofhis  possession  to  nrike  his  declirations,  which  are  a  nar- 
rative of  and  relate  to  past  transactions  involving  the  tiiic  of 
others  to  the  property  in  dispute,  legal  jjroof.  Were  sireji  tlie 
law,  a  party  who  has  no  shadow. of  right  save  such  as  jiosscv^^ioa 
evinces  might  declare  hifnself  into  a  good  title  by  defeatliii;  that 
of  the  true  owner.  But  the  law  holds  out  no  such^temptalion  to 
deceit  and  falsehood.  Tiie  counsel  for  the  defeuibnt  in  error 
lias  refered  us  to  severj^l  cases  which  he  in-isls  are  in  pi)i;it  to 
show  that  these  declarations,  should  have  been  allowed.  Wo 
will  briefly  notice  them.  In  Oden  v.  Siu'jblefield,  4  Ala.  4U,  i.lie 
question  was  whether  W.  T.  StubbleS^LI  h.id  held  tho  p  )>-«>- 
sion  of  the  property  sued  for  threayears  without  interru.j'.ion,  so 
as  under  the  statute  to  protect  Oden,  a  purchaser  frou)  him.  It 
appeared,  however,  that  the  proj)eiHy  In  the  meantime  had  ,go!ie 
info  the  |)03sessioh  of  the  plaintiff,- John  Stubblefield,  from  whoni 
William  T.  claimed  to  hive  obtained  it  by  deed  of  gift.  The 
latter  rcgainedlho  possession,  and  while  lie  was  iiolding  it  s.iiJ 
he  had  some  difticulty  in  getting  the  possession,  and  td  satfsly 
the  fanrily  had  to  promise  to  return  it  at  the  en  1  of  the  yair. 
Tl»is  declaration  was  held  admissibh;,  and  very  correctly,  as 
explaining  the  possession  of  William  T. ;  for  it  dmounted-to 
this — -'1  am  holding  this  properly  as  my  own,  but  under  a 
promise  to  return  it  to  John  Siubblefield,  from  wltom  1  obtained 
it."  But  it  was  perhaps  adinis^bje  in  another  view.  It  was  iIms 
declaration  of  a  vendor  before  the  sale,  mide  against  his  own 
interest,  and  was  offered  against  one  who  set  up  a  title  acquired 
subsequent  to  its  being  made  from  the  declarunt.f— I  Greenl.Kv. 
^  190;  Jarkson  v.  Bard,  4  Jolui.  Rej).  *25JI);  Weldman  v.  Kohr, 
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4  Serg.  &  Rawle,  174.  The  doclaratiori,  hovvxjver,  was  clearly 
part  of  the  res  gesta,  as  explanatory  of  the  possession..  The 
ca?e  of'Garey  v.  Terrell,  9  Ala.  20G,  is  no  authority  in  support 
of  the  defendant's  positioii ;  for  in  that  case  the  declaration, 
which  was  that  the  party  in  possession  claimed  the  property  as 
his  own,  was  admissible  solely  upon  the  ground  of  its.  being 
part  of  tlie  res  gestce,  as  it  tended  to  show  whether  the  party  held 
it  in  his  own  right  or  under  another.  Besides,  in  that  case  the 
doctrine  laid  down  in  McBride.&  Wife  agamst  Thompson,  S 
Ala.' 0-50,  is  re-affirmed,  namely,  that  the  declaration  of  the  parly 
in  possessioa  would  be  no  evidence  of  the  price  he  had  paid  for 
the  property,  or  that  it  was  acquired  bona  Jide /and  for  a  valua- 
ble consideration,  or  was  paid  for  with  his  own  money,  and  the 
like.  But  it  is  unnecessary  further  to  dwell  on  this  point.  The 
previous 'decisions  of  this  fcourt  clearly  show  that  what  Garland 
Dawkics  said  as  to  the  property. he^onging  to  himself  while  he 
had  it  in  possession,  was  legal  proof,  but  his  declarations  that 
lis  had  never  given  it  away -to  the  plaintiff,  that  vvhat  lie  said 
about  r^ivino-  it  to  him  was  said  in  jest,  and  that  had  loaned  it  to 
Martha  Nelson,  went  quitfe  beyond  the  question  of  possession — 
formed  no  part  of  the  res  gc&ta,  and  were  improperly  admitted. 
Abney  v.  Kingsland  &  Co.,  10  Ala.  355 ;  Degraffenreid  v. 
Thomas,  14  Ala.  6S I;.  Webster  v.  Smith,  10  ib.  429  ;  Beal  v. 
Ledlow,  14  ib.  023;  Parker  v.  Goldsmith,  16  Ala.  52G;  Mawhi- 
ney  &  Smith  v.  Thompson,  at  the  present  term.  The  authori- 
ties above  refered  to  we  think  sufficiently  show  that  the  decla- 
rations of  the  defendant,  showing  a,3  they  do  that  he  held  the 
possession  of  the  slaved  not  ia  his  own  right,  but  under  another, 
\yere  properly  allowed  to  go  to  the  jury.  The  weight  to  which 
they  were  entitled  was  a  question  for  the  jury. — :Garey  v.  Ter- 
rell, supra.  It  appears  that*these  declarations  were  made  be- 
fore suit  brought,  and  do  not  fall  witliin  the  rule  settled  by  this 
court  in  14  Ala.  9,  and  8  Por.  511. 

4.  As  this  case  must  go  back  for  another  trial,  it  is  unneces- 
sary for  us  to  give  to  the  charges  of  the  court  w'hich  were  ex- 
cepted to,  a  critical  examination.  It  will  be  suffieient  for  the 
further  action  of  the  court  below  that  we  state  the  law  upon  the 
point  raised  by  the  charges. 

It  cannot  be  the  law,  that  if  the  way-faring  man  stpp  at  my 
house  and  I  extend  to  him  the  usual  civilities  and  courtesies  of 
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life,  feed  his  horse  and  take  charge  of  }iis  baggage,  that  after  1 
have  restored  to  him  his  horse  and  baggage,  without  notice  or 
demand  of  the  true  own^r,  I  should  be  liable  in  detinue  or  any 
odier  action  for  the  property  thus  temporarily  in  my  possession. 
The  application  of  siach  a  principle,  aB  has  been  justly  remtirked, 
"would  bring  about  a  state  of  distrust  and  suspicion  tendino-  to 
destroy  the  cburtqsies  of  life,  and  to  clog  the. business  transac- 
tions of  society." — ^P^r  Underwood,  J.,  dissenting,  i  Dana's 
Kep.  122.  We  take  the  true  doctrine  to  be  this:  If  the  baifeo 
have  the  temporary  possession  of  property,  holding  the  same  as 
tlie  property  of  the  bailor  and  asserting  no  title-  ip  himself,  aiid  in 
good  fahh  in  fulfilment  of  thelerms  of  the  bailment,  either  as 
expressed  by  the  parties  or  implied  by  law,  restores  the  pro- 
perty to  the  bailor  before  h6  is  notified  that  the  true  owner_^  will 
look  to-hiin  for  it,  no  action  will  lie  against  him,  for  he  has  onlv 
done  what  was  his  duty.  Whether,  if  a  bailee  sell  the  goods  to 
a  third  persop  hy  virttie  of  a  supposed  authority  derived  from 
the  consilluent,  when  such  principal  having  no  title  could  confer 
no  authority,  he  would  be  liable^  i»  a  question  outside  the^facts 
of  this  case,  and  ohe  which  we  do  not  decide.  AH  we  ^sert 
is,  that  if  the  defendant  in  this  case,  in  good  faiih,  hired  the  pro- 
perty in  dispute,  and  before  the  true  owner  asserted  his  claim 
had  honestly  restored  it  to  the  bailor,  not  having  put- it  out  of 
Ills  possession  for  the  purpose  of  avoiding  this  action  of  detinue, 
he  is  not  liable  to  tiie. owner  of  the  property  in  this  suit. — Ba€. 
Abr.,  title  Baitment ;  Story  on  Bailment,  §§  104-'5. 
Judgment  reversed  and  cause  remanded. 


PATTERSON  vs.  GASTON. 

1.  Tl»e  p9n.iUlcf5  to  which  corotMsra  are  subjected  by  the  actof  1S3.1I,  for 
d«ruult8  in  the  pxcctition  of  prDceKf,  may  bo  recovered  in  tlic  smninury 
Biuilo  pointed  out  by  the  act  of  lH07.     Tlie  hitter  act,  so  fur  as  it  pre- 

.  Bcribcd  tbe  remedy  and  mode  of  proceedings,  is  nut  repealed  by  the  fur* 
mcr. 
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Error  to  the  Circuit  Court  of  Madison,     Tried  before  the 
Hon.  Geo.  D.  Shortridge. 

C.  C.  Clay,  Jr.  for  the  plaintiff: 

The  only  question  involved  in  the  demurrer  is,  does  the  sww- 
mary  remedy  given  by  statute  of  1S19  He  against  coroners  when 
acting  as  sheriffs.'*  This  question  is  resolved  by  an  examination 
of  the  statutes.  The  act  of  1S19  (Clay's  Dig.  205-6,  §§  21-2) 
declares  the  penalty  and  mode  of  its  recovery  ^/oy/w^^rfA^;  s^/?^?-/^. 
The  act  of  ] 833  (ib.  159,  ^  2)  declares  that  "the  coroner  shall 
execute  all  process  when  the  sheriff  is  a  party  in  interest,"  &c., 
and  for  failing  to  do  so,  ^^ shall  be  liable  to  all  tlic  jicnalties  pre- 
scribed  agal/ist  sheriffs  for  similar  dffanlts.^^  .  While  it  is  con- 
ceded that  the  language  of  the  act.  plainly  subjects  coroners  to 
the  same  penalties,  yet  it  is  conlended  they  are  not  liable  to  the 
svmmary  remedy  by  motion.  I  contend  that  they  are,  on  the 
following  grounds  :  1.  Becauss  it  was  manifestly  the  ^Vito^fia;i 
of  tlie  Legislature  to  give  the  remedy.  The  intention  of  the  Le- 
gislature in  passing  the  act  of  1819  was  not  merely  to  inflict  a 
forfeiture  on  the  sheriff  for  his  default,  but  to  furnish  speedy  re- 
dress to  the  i?iji<rcd  plaintiff'.  The  conimon  law  remedy  of  ca;e 
was  too  tardy  ;  the  plaintiff  might  be  r-tiined.by  delay  in  getting 
his  money.  The  summary  mode  of  redress  constitutes  a  pait 
of  the  penalty,  in  denying  to  the  sheriff  the  usual  notice  of  five 
days,  a  term  to  plead,  and  a  trial  term.  Can  it  be  supposed  that 
the  Legislature,  in  passing  the  act  of  1833,  intended  to  exem{  t 
coroners  from  any  part  of  the  penalty  of  the  act  of  IS  19,  of  which 
the  summary  infliction  of  the  forfeiture  is  not  the  least?  Can 
any  sensible  reason  be  given,  why  they  should  have  allowed 
them  the  delay  attending  on  the  common  law  remedy  rather  than 
the  sheriff?  That  such  >vas  their  intention  is  shown  by  com- 
paring the  acts  of  1819  and  1833  widi  those  of  1807  and  1826, 
(Digi  2i7-18i)  by  which  it  will  appear  that  the  coroner  is  in- 
cluded by  name  in  the  two  latter  acts.  Now,  can  it  be  believed 
that  the  Legislature  intended  to  subject  the  coroner  to  the  sum- 
mary remedy  of  1807  for  failing  to  return  an  execution,  but  to 
excuse  him  from  the  summary  remedy  of  1819?  Statutes  in 
pari  materia  are  to  be  construed  together. 

RoBiNsox,  for  defendant : 
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This  raotioB  was  made  under  the  act  of  1S19  (Dig.  S06,§22.) 
This  act  impases  a  jienalty.and  gives  a  I'eniedy  by  motion  for 
certain  defaults,  against  sheriffs,  and  against  ihem  only.  The 
act  of  183S  (Dig.  1-59,  §  2)  requires  lUe  coroner  (the  sheriff  he- 
ing  interested)  to  perform  all  his  duties,  and  for  defaults  gives 
ti;e  same  penalty.  Now,  although  the  same  penalties  are  im- 
posed, yet  the  latter  act  fails  to  give  any  remedy  for  the  recov- 
ery of  those  penalties.  Then,  as  th^  act  does  not  expressly  give 
the  remedy  by  motion,  can  this  court  entertain  such  motion?  If 
it  can,  it  must  do  so  by  implication.  These  are  highly  penal 
acts,  and  being  penal  must  be  strictly  construed. — ^JVIason  v.  Par- 
ker, 1  Ala.  CS7.  Then  as  the  statute  must  be  strictly  construed, 
the  court  can  take  nothing  by  implication;  and.asit  catinottake 
anything  by  irtiplication,  it  cannot  entertain  a.  motion  when  the 
act  gives  none.  The  well-established  rule  is,  that  wliere  a  sta- 
tute gives  a  right,  but  fails  to  give  a  i-emedy,  that  this  right  must 
be  enforced  at  law,  either  debt  or  case.— 1  Chit.  PI.  Ill,  143. 
This  is  sufficient  lo  show  that  the  demurrer  was  well  taken. 

But  there  is  another  view.  When  a  sheriff  collects  money 
and  fails  to  pdy  it  over,  the  plaintiff  may  by  motion  recover  the 
amount  actually  collected.  But  for  a  Aulure  to  return  an  execu- 
tion, the  act  does  not  say  what  the  plaintiff  shall  recover.  Now, 
if  the  t;ourt  cannot  entertain  a  motion  by  implication,  how  can 
it-by  implication  say  that  for  a  failure  to  return  an  execution  the 
officer  shall  be  liable  for  the  wholer  amount  of  the  execution?^ — 
To  hold  that  this  couLd  be  done  would  place  the  court  in  this 
attitude.  The  remedy  to  enforce  a  penalty  is  a  matter  of  hut 
little  importance ;  the  penalty  and  the  amount  thereof  are  all- 
important.  Yet  the  com  t  refu:^os  to  entertain  a  motion  as  the 
remedy  by  implication,  and  at  the^ame  lime  by  implication  fix0s 
the  amount  of  the  penalty.  It  seems  to  me  such  a  course  would 
not  ho  very  wise, 

DAlvCiAjN,  C  .1. — An  execution  issued  from  the  Circuit 
Court  ofMudi.son  in  favor  of  the  j»laintiff  against  theshcrilF,  and 
was  placed  in  the  hands  of  the  defendant  as  coroner,  who  failed 
lo  return  it  as  reipiire<l  by  law.  Tiie  |)lainiiff  moved  the  Circuit 
(Jouii  lor  judgment  against  him  for  his  default.  The  coroner 
objected  to  the  motion  by  way  of  demurrer  to  the  notice  given 
liim  of  the  intended  motion,  and  insisted  that  he  was  not  liable 
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to  this  summary  rerafedy.    The  court  gave  judgment  for  the  de- 
fendant, and  -the  plaintifF  brings  the  cause  here  by  writ  of  error. 

The  only  question  is,  whether  a  coroner  is  liable  to  this  sum- 
ni a ry  remedy  to  recover  the  penalties  given  by  the  act  of  1833, 
for  his  defauhs  in  the  execution  of  proc.ess.  By  the  act  of  1S07, 
(Clay's  Dig.  217,)  it  is  provided  that  if  a  sheriff,  coroner,  or 
marshal  of'a  corporation  shall  fail  to  return  an  execution  that 
shall  have  come  to  his  hands  to  the  office  from  whence  it  issued 
on  or  before  the  return  day  thereof,  it,  shall  be  lawful  for  the 
caurf!,  on  the  motion  of  the  party  injured,  ten  days  pi;evious  no- 
tice being  given,  to  fine  such  officer  in  any  surft  not  exceeding 
five  dollars  per  month  for  eyery  hundred  dollars  contained  in 
the  judgment  or  decree  on  which  the  writ  issued,  ctounUng  the 
time  from  the  return  day  of  the  writ.  The  same  act  also  im- 
poses penalties  on  sheriffs  and  coronerS.  for  failing  to  pay  oyer 
money  collected  by  them,  and  gives  a  remedy  by  itiotion.  By 
tlie  act  of  1819,  (Clay's  Dig.  20-5-6,)  different  penalties  are  pre- 
scribed against  sheriffs,  the  amount  being  increased;  and  the 
same  remedy  given  for  their  recovery.  This  act,  however,  does 
not  include  coroners.  By  the  act  of  1833,  (Clay's  Dig.  159,) 
it  is  enacted  that,  the  coroner  shall  execute  all  process  v.-hen  tli.e 
sheriff  is  a  party  in  interest,  and  perform  aU  the.  duties  of  sheriff 
when  from  any  cause'  he  may  be  incompetent  to  act  as  such;  he 
shall  also  be  keeper  of  the  jail  when  the  sheriff  is  imprisoned; 
and  for  failing  to  perform  any  of  the  duties  prescribed,  he  shall 
be  liab'e  to  air  the  penalties  prescribed  against  sheriffs  for  suti- 
ilar  defaults.  This  act  clearly  subjects,,  coroners  to  the  game 
penalty  for  failing  to  return  an  execution  that  the  act  of  1819 
imposes  on  sheriffs  for  similar  defaults,  but  does  not  prescribe  ' 
the  remedy  by  which  it  shall  be  enforced,  and  hence  it  is  con- 
tended that  the  action  of  debt  is  the  only  remedy  by  which  the 
penalty  can  be  recovered.  We  are  however  clearly  of  the  opin- 
ion that  the  penalty  may  be  recovered  by  motion.  The  remedy 
given  by  the  act  of  1807  against  coroners  has  not  been  taken 
away  by  any  subsequent  act.  It  is  true  the  penalty  has -been 
increased  by  the  act  of  1833,  but  this  act  coniains  no  repealing 
clause,  and  consequently  only  repeals  so  much  of  the  act  ot 
1807  as  is  inconsistent  with  its  provisions.  It  is  true  that  if 
the  two  statutes  are  so  repugnant  to  each  other  that  they  cannot 
stand  together,  the  latter  will  repeal  the  former;  but  as  the  law 
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does  not  favor  the  repeal  of  statutes  by  implication,  so  far  as  th<3 
two  acts  are  coh.?i3tert  with  each  other  and  can  stand  together, 
they  shouhl  be  sustained  ,by  tlie  court. — ^Kinney  v.  Mallorj',  8 
Ala.  620;  Wymanv.  Campbell,  6  Pqrter,  219.  The  remedy 
by  motion  is  given  by  the  act  of  1-807,  Ip  recover  the  penalties 
imposed  oa  coroners/or  certain  defaults.  These  penalties  were 
merely  increased  by  the  act  of  1833,  but  this  act  contains  no- 
thing repugnant  to  the  existence  of  the  remedy  given  by  the  act 
of  1307.  The  penalties  given  by  the  two  acts  are  different  and 
inconsistent  whh  each  other,  but  that  portion  of  the  former  act 
which  gives  the  remedy  and  -prescribes  the  mode  of  proceedurc 
is  entirely  consistent  with  the  latter,  and  by  no  principle  of  con- 
struction can  WQ  hold  that  such  portions  of  the  former  act  are 
repealed,  and  not  being  repealed,  resort  may  be  had  to  the  rem- 
edy prescribed  by  the  act  of  1SP7,  to  recover  the  penalties  given 
by  the  act  of  1S33.  The  act  of  1S33  does  nothing  more  than 
increase  the  penalties,  leaving  the  r^med}Mhe  same. 

Let  the  judgment  be  reversed  and  d)e  cause  rertianded. 


ERWIN,  MYERS  &  CO.  vs.  CROWELL. 

1.  The  rule  that  this  court  will  not  reverse  in  favor  of  the  plaintiff  below, 
when  it  is  apparent  from  all  the  fao:s  that  he  is  not  entitled  to  recover, 
docs  not  apply  xn  a  case  in  which  by  the  erroneous  ruling  of  the  court 
be  has  been  compelled  to  take  a  nonsuit  before  concluding  the  proof 
which  he  might  have  introduced. 

Error  to  the  County  Court  of  PickenSk 

As.suMPSiT  on  a  promissory  note  payable  in  bank,  made  by 
William  Castlers  in  favor  of  the  defendant  in  error,  by  him  en- 
dor3e<l  to  one  Turner,  and  by  said  Turner  tO'the-j)lainiiirs.  By 
the  bill  of  exceptions  it  appears  that  the  j)lainiifts  introduced  and 
read  to  the  jury  die  note  and  a  notarial  protest  tliereof,  and  then 
offered  the  deposition  of  s;iid  Turner  to  prove  notice  of  non- 
payment to  the  defendant,  and  in  which  dcpoailion  the  witness 
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swore  that  he  never  had  any  interest  in  said  note  and  was  not 
interested  in  the  event  of  the  suit.  Tiie  plaintiffs  also,  toshow 
his  competency,  produced  a  release  executed  by  them  before 
the  examination,  &c.  The  defendant  thereupon  offered  to  the 
court  the  record  of  a  recovery  on  the  note  now  in  suit  by  said 
Turner  against  the  maker  of  the  note,  and  insisted  that  the  re- 
lease, taken  in  connecliou  widithis  record,  was  sufficient  to  des- 
troy the  witness'  competency,  of  which  opinion  was  the  court, 
and  the  deposition  was  consequently  excluded,  whereupon  the 
plaintiffs  took  a  nonsuit  and  now  assign  the  ruling  of  the  court 
as  error. 

J.  L.  Martin,  for  the  plaintiffs. 

Huntington,  for  the  defendant, 

CHILTON,  J.— The  witness  Turner  was  no  party  to  this 
suit,  and  swears  that  he  is  not  either  directly  or  indirectly  inter- 
ested in  the  result  of  it.  Besides,  if  he  had  an  interest,  that  in- 
terest was  fully  released  before  deposing,  so  that  it  is  clear  that 
the  court  below  erred  in  rejecting  his  deposition  on  the  ground 
of  interest.  This  is  conceded  by  the  counsel  for  the  defendant 
in  error;  but  he  contends  that  although  the  court  committed  an 
error  in  excluding  the  deposition  for  the  reason  assigned,  still  it 
was  an  error  which  works  no  injury  to  the  plaintiffs,  since,  as  he 
insists,  the  facts  of  the  case  set  out  in  the  bill  of  exceptions  show 
that  the  plaintiffs  are  not  entitled  to  recover. 

The  bill  of  exceptions  shows  that  after  the  plaintiffs  had  in- 
troduced and  read  to  the  court  the  release  which  had  been  exe- 
cuted to  the  witness,  the  defendant,  in  order  to  prove  that  die 
witness  was  interested,  produced  and  read  to  the  cOurt  the  re- 
cord of  a  recovery  by  the  witness  against  the  maker  of  the  note 
upon  which  the  defendant  is  novV  sued  as  the  first  endorser. 
Now  it  is  insisted  that  although  this  recovery  does  not, show  that 
the  witness  is  interested,  it  does  show  that  the  plaintiffs  have  no 
right  to  declare  upon  an  endorsement  made  by  the  witness  to 
them,  which  must  be  considered  as  stricken  Qut  by  the  witness' 
recovery,  the  endorsement  having  been  made  by  the  witness  an- 
terior to' his  putting  the  claim  in  suit  in  his  own  name.  This 
position,  however  correct  it  may  be,  assuming  the  facts  set  out 
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in  the  bill  of  exceptions  to  be  all  the  proof  which  will  eventually 
be  made  in  the  cause,  cannot  avail  the  defendant  in  the  present 
posture  of  the  case.  This  judgment,  fop  aught  we  know,  may 
be  wliolly  inoperative-:— it  may  have  been  fraudulently  obtained, 
arid  these  facts  the  plaintiff  was  not  bound  to  show,  for  as  soon 
as  his  proof  was  improperly  excluded,  and  he  found  that  he 
could  not  successfully  proceed  in  the  absence  of  the  rejected 
proof,  he  suffered  a-  nonsuit,  saving  an  exception  to  the  ruling 
of  the  court,  which  nonsuit  he  now  seeks  to  set  aside.  Whether 
he  can  recover  when  all  the  proof  he  can  adduce  shall  have  been 
made,  is  a  question  which  can  only  be  determined  after  he  shall 
have  had  an  opportunity  of  bringing  it  forward — -one  which  we 
have  no  right  to  anticipate,  and  upon  which,  of  course,  we  ex- 
press no  opinion.  Upon  the  argument  of  this  cause,  under  the 
mistaken  impression  that  the.  evidence  of  the  judgment  in  favor 
of  the  witness  had  been  adduced  by  the  plaintiff  himself,  I  re- 
fcrcd  the  counsel  to  Sawyer  v.  Bradford,  6  x\la.  Uep.  572,  cit- 
ing Brown  v.  Foster,  3  Ala.  Rep.  2S4.  But  the  evidence  was 
offered  by  the  defendant,  not  as  applicable  to  the  issue  in  the 
cause,  but  to  the  court  as  showing  ground  for  the  exclusion  of 
a  deposition.  It  is  too  clear  to  admit  of  argument,  that  the  case 
does  not  (all  within  the  rule  which  requires  that  this  court  should 
not  revei"Se  when  the  case  made  by  the  party  seeking  such  re- 
versal shovrs  that  be  is  not  entitled  to  recover. — Jackson  v. 
Gwin,  9  Ala.  Rep.  114;  Pinkston  v.  Greene  &  Wife,  ib.  19. 

Let  the  nonsuit  be  set  aside,  and  the  cause  remanded  for 
further  proceedings. 


LINDSAY  vs.  WILLIAMS. 

L  This  Ci'Urt  ii<  Judicially  buund  to  know  at  what  tliacs  the  terms  of  the 

several  Circuit  and  County  Courts  arc  held. 
2    If  the  bolder  of  a  {tromiiisory  note  not  negotiable  in  bank  is  ignorant  of 

the  residence  of  the  maker  and  ca  not  by  dilij^ent  inq<iiry  o-'ccrtain  it  in 

time  to  sue  to  the  lirst  court,  it  is  a  sufficient  excuse  for  bis  failure  to  do 

BO,  and  the  endorser  will  nut  be  discharged. 
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3.  In  an  action  against  the  endorser  of  a  promissory  note,  an  averment  that 
the  court  to  which  the  suit  against  the  maker  was  brought  was  the  firgt 
court  to  which  it  could  be  brouglit  "after  the  plaintiff  by  prompt  and 
diligent  inquiry  ascertiiined  that  the  maker  resided  in  Macon  county,"  is 
bad  on  demurrer.  The  excuse  should  be  distinctly  avered,  and  not  left 
to  implication. 

Error  to  the  Circuit  Court  of  Macon.  Tried  before  the 
Hon.  John  J.  Woodward. 

Dougherty,  for  plaintiff:  The  statute  is  intended  to  pro- 
vide a  substitute  for  demand  and  notice  as  required  by  the  law 
merchant,  and  what  would  have  excused  the  want  of  demand 
and  notice  or  either  at  common  law  will  excuse  the  failure  to 
bring  suit  to  the  first  court,  under  the  statute. — Pearson  v.  Mit^ 
chell,  2  Ala.  736;  Bishop  and  Bra4ford,  14  ib.  517;  S.  C.  IG 
ib.  769.  Tested  by  these  principles,  the  second  count  was  suf- 
ficient.— Chitty  on  Bills,  "591-2. 

McLester  &  McIvER,  for  defendant. 

DARGAN,  C.  J. — This  suit  is  brought  on  a  promissory 
note  made  by  Jonadiari  Nix,  payable  to  the  defendant,  and  by 
him  endorsed  to  the  plainiifF.  The  first  count  avers  the  en- 
dorsement to  have  been  made  on  the  11th  day  of  January  1847, 
and  that  suit  was  brought  against  the  maker  to  the  spring  term 
of  the  Circuit  Court  of  Macon,  (being  the  county^  of  the  maker's 
residence,)  which  was  the  first  court  after  the  endorsement  was 
made  to  which  suit  could  be  brought.  The  recovery  of  judg- 
ment and  return  of  the  execution  by  the  sheriff,  "  no  property," 
is  also  alleged.  The  second  count  avers  the  making  of  the 
note,  the  endorsement,  the  bringing  of  suit  to  the  next  term  of 
the  Circuit  Court  of  Macon  county,  and  also  contains  an  aver- 
ment that  the  spring,  term  of  the  Circuit  Court  was  the  first  court 
to  which  suit  could  be  properly  brought  against  the  maker,  after 
the  plaintiff,  by  prompt  and  diligent  inquiry,  ascertained  that  he 
resided  in  Macon  county.  The  "defendant  demurred  to  both 
counts,  and  the  court  sustained  the  demurrer  ^nd  gave  judg- 
ment for  the  defendant. 

In  order  to  fix  the  liability  of  an  endorser  of  a  promissory 
note  not  negotiable  in  bank,  the  holder  must  sue  the  maker  in 
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the  county  of  his  residence  lo  the  first  court  to  which  suit 
can  be  properly  brought  after  the  note  falls  due  or  after  the  en- 
dorsement is  made,  if  (he  note  be'^ver  due  when  it  is  endorsed; 
and  upon  the  rendition  of  judgment  and  the  return  of  an  execu- 
tion''no  property,"  he. may  sue  the  endorser. — Bradford  v. 
Bishop,  J  4  Ala.  577;  Pearson  v.  Mitchell,  2  Ala.  736.  If  the 
liolder  fail  to  sue  the  maker  to  the  first  court  to  which  the  writ 
could  propdrly  be  made  returnable,  the  endorser  is  discharged, 
unless  the  plaintiff  Can  show- a  sufficiertt  excuse  for  such  failure. 
By  these  rules  it  is  apparent  that  the  first  count  is  defective,  foi- 
we  are  judicially  bound  to  know  that  the  first  court  to  which  the 
plaintiff  could  have  sued  after  the  day  of  endorsement  as  alleged 
was  the  County  Court  of  Macon,  which  by  law  was  held  on  the 
third  Monday  of  January  1847,  and  before  the  spring  term  of 
the  Circuit  Court  for  that  county.  But  it  is  insisted  that  the 
second  count  contains  a  suffipient  excuse  for  not  suinsT  to  the 
February  term  of  the  County  Court.  We  should  hold,  if  an 
endorser  did  not  know  in  what  county  the  maker  resided,  and 
could  not  by  diligent  inquiry  ascertain  the  county  of  his  resi- 
dence in  time  to  sue  to  the  firstcourt,  that  this  would  be  a  suffi- 
cient^ excuse  for  failing  to  sue  to  the  fir§t  term,  and  I  think  it  may- 
well  be  questioned  whether  it  would  not  dispense  with  the  'ne- 
cessity of  a  suit  altogether,  even  if  the  holder  by  inquiry  should 
afterwards  ascertain  the  residence  of  the  maker.  But  when  the 
holder  relies  on  an  excuse  for  the  non- performance  of  a  pre- 
requisite to  the  absolute  liability  of  an  endorser,  the  declaration 
must  aver  the  facts  which  constitute  the  excuse. — Chitty's  PI. 
'322;  Glover  v.  Tuck,  24  Wend.  153.  The  excuse  in  this 
ease  is,  that  the  plaintiff  did  hot  know  in  what  county  the  maker 
resided,  and  could  not  ascertain  it  by  inquiry  in  time  to  sue. — 
These  facts  should  be  distinctly  avered.  'J'he  allegation  on  this 
declaration  is  that  the  spring  term  of  the  Circuit  Court  was  the 
first  court  lo  which- suit  could  be  brought  after  the  plaintiff  by 
prompt  and  diligent  inquiry  ascertained  that  the  maker  resided 
in  Macon  county.  The  lime  when  the  inquiry  was  made  is  not 
shown  by  this  averment,  nor  is  ii  shown  but  by  intendment  that 
the  plaintiff  was  ignorant  of  the  residence  of  the  maker.  We 
think  this  averment  too  uncertain,  and  that  tlie  demurrer  was 
correctly  sustained. 
•  Let  the  judgment  be  affirmed. 
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1.  A  deed,  by  which  a  father  gives  a  female  slave  and  htr  increase  to  his 
dau<^hter,  then  aniarried  woman,  "and  her  heirs  after  her,  free  from  the 
claim  or  claims  of  any  person  or  manner  of  persons  whatever,  absolutely 
as  their  own  property-right,  as  fully  as  though  they  had  purchased  them," 
excludes  the  marital  rights  of  the  husbands 

Error  to  the   Circuit  Court  of  Fayette.     Tried  before   the 
Hon.  Geo.  Goldthvvaite. 

This  was  a  trial  of  the  right  of  property  in  a  slave  levied  on 
under  an  execution  in  favor  of  the  defendant  in  error  against 
one  William  IVtoore,  and  claimed  by  the  plaintiff  in  error.  The 
mother  of  the  slave  was  given  by  her  father  to  Mrs.  Moore,  his 
daughter,  and  then  the  wife  of  said  William  Moore,  but  who  is 
.  now  deceased,  by  deed,  the  material  parts  of  whic^  are  ret* ited 
in  the  opinion  of  the  court.  The  claimant  married  a  daughter 
of  Mrs.  Moore,  and  received  the  slave  in  controversy  as  her 
distributive  share  of  her  mother's  estate.  The  Circuit  Court 
instructed  the  jury  that  the  deed  did  not  exclude  the  martial 
rights  of  the  husband,  William  Moore,  which  is  now  assigned 
as  error. 

Peck,  for  the  plaintiff  in  error: — In  the  case  of  Newman 
V.  James,  12  Ala.  31,  the  words  in  the  deed  are,  **  To  her  and 
her  heirs,  to  have  and  to  hold  the  same, to  and  for  her  use,  ben- 
efit and  right,  and  of  the  heiis  aforesaid,  without  let,  hindrance 
or  molestation  whatsoever."  These  words  were  held  to  con- 
vey a  separate  estate.  Now  I  insist  the  words  in  the  deed,  set 
forth  In  the  bill  of  exceptions  in  this  case,  are  equally  signifi- 
cant to  give  the  donee  a  separate  estate  in  the  property  conveyed 
by  it.  They  are,  "  do  give  and  grant  unto  the  said  Martha 
Moore  and  her  heirs  after  her,  one  negro  woman  named  Sarah, 
together  with  her  increase,  to  have  and  to  hold  said  negro  wo- 
man named  Sarah  and  her  increase  for  ever,  free  from  the  claim 
or  claims  of  any  person  or  manner  of  persons  whatsoever,  as 
their  own  property-right,  as  fully  as  though  they  had  purchased 
them." 

PARSONS,  J. — It  appears  by  the  bill  of  exceptions  that 
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Phillip  LeAvis,  by  his  deed,  bearing  date  the  I7th  day  of  June 
1816,  in  consideration  of  his  love  and  good  will  for  his  da  ugh-' 
ter,  Martha  Moore,  gave  and  granted  to  his  said  daughter  "  and 
her  heirs  after  her,"  a  negro  woman  named  Sarah,  with  her  in- 
crease," to  have  and  to  hold  said  negro  woman  Sdrah  and  Iier 
increase  for  ever,  free  from  the  claim  or  claims  of  any  person 
or  manner  of  persons  whatever,  absolulely-as  their  own  pro- 
perty-right, as  fully  as  though  they  had  purchased  them."  It 
also  appears  by  the  bill  of  exceptions,  that  at  the  time  the  deed 
bears  date,  Martha  Moore  was  the  wife  of  William  Moore,  and 
that  the  negro  in  controversy  is  a  son  of  the  woman  conveyed 
by  the  deed.  The  sole  question  is,  whether  the  negro  woman 
Sarah  was  conveyed  by  the  deed  to  M?iriha  Moore,  exclusive 
of  her  husband,  or  whether  the  property  vested  in  him?  In 
relation  to  such  questions  there  have  been  numerous  decisions, 
and  it  would  be  impossible  to  reconcile  them  all.  But  it  ap- 
pears to  be  settled  that  if  it  clearly  appears  to  have  been  the 
donor's  intention  to  convey  the  property  to  a  married  woman's 
use,  exclusive  of  her  husband,  then  without  regarding  the  form 
of  the  instrument  or  the  particular  language  used,  the  husband's 
marital  rights  do  not  attach.  Here  the  conveyance  was  di- 
rectly to  the  wife — a  circumstance  certainly  not  sufficient  of 
itself  to  bar  the  husband's  rights;  yet  not  entirely  useless  as  evi- 
dence of  the  donor's  intention.  Then,  according  lo  the  deed, 
the  property  is  conveyed  to  the  wife  "  and  her  heirs  after  her." 
This  mode  of  expression  perhaps  is  some  evidence  of  the  do- 
nor's wish  to  eontinue  the  property  in  the  line  of  his  own  de- 
scendants, and  if  this  were  his  intention,  it  tends  to  show  that 
he  did  not  intend  to  give  the  right  of  it  to  the  husband.  But 
the  gift  to  the  wife  and  her  heirs  after  her,  according  to  the 
deed,  was  "  free  from  the  claim  or  claims  of  any  person  or 
manner  of  ])ersons  whatever,  as  their  own  property-right,  as 
fully  as  though  they  had  purchased  them."  Tliis  language  of 
exclusion,  we  think,  included  the  husband.  There  is  a  recent 
case  in  which  a  testator  by  his  will  gave  an  interest  in  his  estate 
lo  a  married  woman,  for  her  own  use  and  benefit,  indepcndem 
of  any  other  person.  Upon  this  the  vi(;e-chancellor  said  that 
the  words  "  independent  of  any  other  |)cr»on,"  meant  indupen- 
duul  of  all  mankind,  and  therefore  included  the  husbaiid. — 
Margct!8  V.  Barringer,  7  J^unona,  4b3.     In  iNewman  v.  Jamca, 
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12  Ala.  31,  this  court  held  that  property  conveyed  by  deed  to 
a  married  woman,  "to  her  and  her  heirs,  to  have  and  to  hold 
the  same,  to  and,  for  her  use,  benefit  and  right,  and  of  the  heirs 
aforesaid,  without  let,  hindrance  or  molestation  whatsoever,  was 
free  from  the  marital  rights  of  the  husband  :  And  we  think  the 
deed  in  this  case  conveyed  a  separate  estate  to  Mrs.  Moore, 
free  from  tlie  claims  of  her  husband  ;  and  consequently,  we 
think  ^here  was  error  in  the  opinion  of  the  Circuit  Court  upon 
this  point.  Let  the  judgment  be  reversed  and  the  cause  re- 
manded. 


STEIN  vs.  THE  MAYOR,  &c.  OF  MOBILE. 

1.  The  power  of  taxation  is  essential  to  the  existence  of  all  goTerrmertfy 
however  limited  their  powers,  and  its  surrender  is  never  to  be  presumed^ 
unless  the  intention  to  do  so  clearly  appears. 

2.  The  value  of  property  is  to  be  estimated  with  reference  to  the  advan- 
tages or  profits  that  can  or  may  be  derived  from  it.  An  intangible  right 
or  privilege  attached  to  tangible  property  must  therefore  be  considered, 
in  estimating  the  value  of  that  with  which  it  is  connected. 

lError  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  John  Bragg. 

The  facts  of  this  case  may  be  thus  stated :  The  Mayor,  Al- 
dermen and  Common  Council  of  Mobile,  being  entitled  to  cer- 
tain water  privileges  under  and  by  virtue  of  an  act  of  the  Legis- 
lature, on  the  20th  day  of  December  1S40  granted  to  the  plain- 
tiffin  error  the  sole  right  to  supply  the  city  of  Mobile  with  water, 
at  certain  prescribed  rates  of  compensation,  from  the  Three  Mile 
Crock,  for  twenty  years,  and  covenanted  to  him  the  quiet  enjoy- 
ment of  the  water-works  that  he  should  erect,  durinor  their  erec- 
lion  and  after  their  completion,  for  said  term,  -'without  let,  mo- 
le-station or  hindrance"  from  them,  and  that  they  would  at  the 
expiration  of  said  term,  upon  his' delivering  up  said  water-works 
and  appurtenances  in  good  order  and  condition,  pay  him  their 
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actual  value,  to  be  ascertained  by  arbitrators,  &c.  In  consid- 
eration of  this  grant,  the  plaintiff  engaged  to  erect  said  water- 
works on  a  lot  to  be  procured  at  his  own  expense  in  the  city  of 
Mobile,  and  to  introduce  water  into  the  city  from  said  creek  in 
sufficient  quantity  to  supply  said  city  and  its  citizens ;  to  suffer 
and  permit  the  said  Mayor,  Aldermen  and  Common  Council  at 
all  times  to  use  two  fire  plugs  for  washing  the  gutters  of  the 
streets,  and  in  case  of  fire,  as  much  water  as  might  be  necessary 
from  all  parts  of  the  works ;  to  place  and  so  arrange  the  fire 
plugs  that  there  should  be  four  to  each  square,  where  the  pipes 
are  laid,  and  to  permit  the  water  to  be  used  free  of  charge  for 
the  City  Hospital  and  Guard  House;  and  at  the  end  of  the  term 
to  surrender  said  works  and  appurtenances  to  the  said  Mayor, 
Aldermen  and  Cominon  Council,  they  paying  the  actual  value 
thereof,  &c.  In  accordance  with  this  contract,  water-works 
were  erected  by  the  plaintiff.  In  1848,  the  Mayor,  Aldermen 
and  Common  Council,  having  the  right  to  do  so  by  the  chartar, 
imposed  an  ad  valorem  tax  of  4-lOths  of  one  per  cent,  on  all 
real  and  personal  property  v.itliin  the  corporate  limits  of  the  city. 
'J'he  value  of  t!ie  lot  and  improvements  alone  was  only  $8,000, 
but  with  the  water  privileges,  they  were  worth  $75,000,  and 
upon  this  latter  valuation  the  assessment  was  made.  Two  ques- 
tions were  submitted  to  the  court  below — 1st.  Whether  the  pro- 
perty was  liable  to  taxation  at  all;  and  2d.  If  so,  whether  the 
assessment  should  be  on  the  value  of  the  lots  and  improvements 
alone,  or  upon  them  and  the  water  privileges  added.  The  court 
decided  both  questions  against  the  plaintiff  in  error,  and  this  de- 
cision is  now  assigned  as  error. 

Hamilton,  Rapier  &  Hopkins,  for  the  plaintiff  in  error: 
1.  The  power  claiming  in  this  case  the  right  to  tax  is  not  a 
sovereign  power;  it  is  a  municipal  corporation,  having  a  right 
to  lax  its  inhabitants  in  certain  cases,  but  stiU  not  in  any  way 
partaking  of  the  sovereign  power.  It  is  the  mere  creature  of  the 
sovereign  power, — consequently  its  rights  are  to  be  looked  for 
in  its  charter.  No  presumption  is  to  be  indulged  iu  favor  of  its 
right  to  tax,  as  would  be  the  case  were  it  a  sovereignty.  Iu  tli« 
case  of  such,  the  right  of  taxation  inherently  belongs  to  the  idea 
of  sovereignty,  and  unless  distinctly  waived,  it$  right  would  be 
upheld.     Dul  the  powers  of  cjrporatioas  muU  be  lookeJ  foi  ia 
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their  charters,  and  they  are  not  entitled  to  the  presumption  of  the 
existence  of  a  right  tliey  derive.-  Such  right  must  positively  be 
shown  to  exist. — vSee  5  Port.  Rep.  309-10.  By  their  charters- 
the  JMayor,  &c.  of  Mobile  are  authorised  to  tax  real  and  personal 
property,  aud  to  collect  certain  license  taxes.  Their  remedy  is 
in  the  nature  of  a  writ  o^fi.  fa. — See  city  charters,  Acts  1848-4, 
p.  1S2,  §  19;  ib.  191,  §  4S ;  ib.  1S42-3,  114.  They  have  no 
right  then  to  tax  anything  save  what  would  fall  under  these  des- 
criptions of  taxable  property. 

2.  Mr.  Stein's  property  is  found  t9  consist  of  real  estate  and 
personal  property  to  the  value  of  SS^OOO,  and  the  privilege  be 
has  acquired  under  his  contract  with  the  city  and  the  acts  of  the 
Legislature,  which  by  the  case  is  valued  -at  $67,000.  The  lat- 
ter portion  of  the  assessment  is  a  franchise,  held  under  grant 
from  the  State  of  Alabama.  Can  that  be  taxed  by  the  city?  If 
so,  the  giant  by  the  sovereignty  of  the  State  to  an  individual 
within  the  city  of  Mobile  is  to  the  extent  of  the  tax  held  at  the 
will  of  the  municipal  authority  ;  the  sovereignty  of  the  State  to 
that  extent  is  impaired  by  the  action  of  one  of  its'creatures!— - 
Suppose  the  State  autliorise  a  bank  in  Mobile,  a  rail-way,  or 
any  other  corporation — these  are  franchises.  Can  the  city  au- 
thorities forbid  the  exercise  of  those  powers,  or  limit  it.^  Can  it 
say,  you  must  pay  me  an  annual  contribution  for  using  your  pri- 
vileges within  the  limits  of  my  jurisdiction  ?  The  Bank  of  Mo- 
bile pays  an  annual  bonus  to  the  State  of  $5,000  for  its  privileges. 
Can  the  city  corporation  claim  a  bonus  to  be  paid  to  itself"?  Yet 
this  is  the  very  thing  the  city  is  seeking  to  claim  of  Mr.  Stein, — 
it  is  seeking  to  tax  his  franchise.  Whether  the  State  claims  any- 
thing has  nothing  to  do  wi;h  the  argument.  If  he  pay  nothing 
to  the  State,  still  the  corporation,  it  is  submitted,  cannot  add  to 
•the  conditions  under  which  he  holds  his  franchise.  This  view 
seems  to  lie  at  the  foundation  of  the  decisions  of  the  Supreme 
Court  of  the  United  States,  denying  to  the  States  the  right  to 
tax  the  U.  S.  Bank,  or  other  instruments  of  government  resorted 
to  by  the  Federal  Government. — McCullough  v.  Maryland,  4 
Wheat.;  Weston  and  City  of  Charleston.  The  remedy  given 
for  the  recovery  of  taxes  is  by  levy  and  sale  of  the  properly  on 
which  they  are  assessed,  which  is  the  operation  o{  fuja.  The 
inference  is, -that  the  intention  of  the  law  was  to  permit  taxation 
only  on  the  visible  property  of  the  citizen.     A  franchise  such 
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as  this  could  not  be  sdd. — The  State  v.  Rives,  5  Ired.  297;  17 
Mass.  Rep.  243,  bottom  of  page  ;  9  Johns.  Rep.  99-100,  hot.  of 
page;  13  Seg^.  &  R.  210.  The  court  knew  from  the  charter 
tlie  city  boundaries.  Mr.  Stein  takes  the  water  from  Three  Mite 
Creek  (vide  contract)  beyond  city  limits;  wiihoiit  this,  his  works 
in  the  city  would  be  worthless.  How  can  the  city  claim  to  tax 
privileges  and  property  thus  beyond  its  limits? 

3.  If  the  agreement  between  the  city  and  Mr.  Stein  be  exam- 
ined, and  bearing  in  mind  that  no  such  presumption  of  a  right 
to  tax  should  be  made,  as  in  the  case  of  a  sovereign  power,  it 
is  submitted,  it  will  appear  no  right  to  tax  should  be  claimed. — " 
The  city  convey  all  their  rights  to  the  subject  of  supplying  the 
city  widi  water,  derived  fi-om  acts  ©f  the  Legislature,  and  all  ben- 
efits to  be  derived  from  ordinances  theretofore  passed  by  the 
city  authorities,  to  Mr.  Stein,  ds  fully  as  the  city  itself  possessed 
them.  This  was  the  very  object  of  the  contract,  and  appears 
on  its  face,  and  this  contract  was  in  all  things  confirmed  by  the 
Legislature.  So  long  as  the  city  possessed  the  right  and  privi- 
leges, surely,  no  taxes  could  be  collected  ;  the  city  could  not  tax 
itself.  The  grantee  should  hold  it  on  the  same  terms.  Again, 
the  corporation  Ifas  expressly  covenanted  that  the  grantee,  Stein, 
shall  have  quiet  possessioji  of  the  same,  ivithoiU  let,  molestation  or 
hindrance  by  the  grantors,  their  successors,  or  persons  claiming 
under  them.  This  covenant  is  to  be  taken  most  strongly  against 
the  covei)antor,  and  being  silent  as'  to  any  reseiTation  of  powers 
over  the  matter,  ought  to  be  regarded  as  conclusive  of  the  ques- 
tion. Insisting  upon  an  annual  contribution  from  Stein  for  the 
enjoyment  of  his  privileges — threatening  in  case  of  non-com- 
pliance to  seize  and  sell  his  properly — is  certamly  anything  but 
allowing  a  quiet  chjoymcnt,  vnthout  let,  mnlextution  or  hindrance. 
To  the  extent  of  the  tax,  it  is  a  molestation,  a  let  and  a  hin- 
drance. So  that,  it  is  submitted,  by  its  covenant,  the  city  is  es- 
topped from  setting  up  any  claim  to  tax.  Again;  the  agreement 
shows  a  full  consideration  given  by  Stein,  and  the  city  at  that 
time  conceived  it  was  securing  a  very  desirable  arrangement. — 
He  buys  of  the  city  its  materials  on  hand ;  he  completes  the 
works  under  a  heavy  penalty ;  he  is  allowed  the  sole  privilege 
of  bringing  water  into  the  town  at  certain  rates  for  twenty  years; 
he  covenants  to  surrender  the  works  to  the  city  after  that  time  at 
their  actual  value.     During  the  lime  he  is  in  possession  of  the 
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works,  he  allows  the  city  the  use  of  two  plugs,  (for  cleansing 
the  streets^,)  all  the  water  needed  at  the  Hospital  and  the  Guard 
House,  and  in  case  of  fire,  any  and  all  the  water,  necessary  to 
extinguish  it  from  all  parts  of  the  works.  Under  these  circum- 
stances, it  is  submitted,  that  the  agreement  itself  was  intended  to 
contain  all  the  burthens  that  were  to  be  imposed  on  the  privilege; 
that  Stein  has  a  right  to  stand  on  the  very  terms  of  his  contract; 
that  the  contract  being  reduced  to  writing  of  itself  shows  and 
was  intended  to  show  all  that  was  to  be  required  of  Stein  ;  and 
that  it  is  beyond  the  power  of  the  city  to  insist  on  its  right  to  im- 
pose a  burthen  not  contained  in  the  agreement,  on  the  faith  of 
which  Stein  expended  his  time,  money  and  labor  on  a  work  at 
once  adding  to  the  comfort  and  security  of  the  city  and  its  pro- 
perty. The  city  could  contract  only  as  any  other  individual, 
and  nothing  outside  the  contract  can  or  ought  to  be  claimed  as 
the  right  of  either  party. 

Campbell,  for  the  defendants: 

The  19th  section  of  the  act  to  incorporate  the  city  of  Mobile 
(Acts  of  1844,  page  182;)  contains  the  grant  of  power  to  tax, 
which  the  General  Assembly  confers  upon  the  corporate  authori- 
ties :  "  That  the  said  Mayor,  Aldermen  and  Common  Council 
shall  have  power  to  lay  taxes  oh  both  the  real  and  personal  es- 
tate within  said  city,  as  well  as  a  poll-tax  upon  all  the  inhabi- 
tants ;  provided,  that  the  said  tax  upon  the  personal  and  real 
estate  be  laid  in  pursuance  of  an  assessment  and  valuation  of  said 
personal  and  real  estate,'"  &c.  The  question  arises,  is  the  pro- 
perty comprised  in  the  assessment  of  which  the  plaintiff  complains 
real  or  personal  estate?  The  property  belongs  to  the  class  de- 
nominated "incorporeal  hereditaments." — Tippetts  v.  Walker, 
4  Mass.  595. 

2.  There  is  no  exemption  from  taxation  in  the  acts  which 
confer  the  franchise  upon  the  plaintiff,  nor  the  agreement  of  the 
corporation  with  him.  The  plainiifF  receives  compensation  for 
all  the  benefits  he  confers.  An  exemption  from  taxation  would 
be  an  additional  benefit  not  stipulated  by  contract.  'I'lie  plain- 
tiff claims  a  benefit  which  he  does  not  pay  for.  He  asks  that 
bis  property  may  not  pay  taxes,  as  the  property  of  all  other  men 
does. — Battle  v.  Corporation  of  Mobile,  9  Ala.  234.  The  prin- 
ciple contained  in  The  Providence  Bank  v.  Billings,  4  Peters, 
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determines  tliis  :  "The  relinquishment  of  the  power  of  taxa- 
tion is  never  assumed."  The  dehberate  purpose  of  the  com- 
munity to  abandon  it  must  appear  before  such  abandonment  can 
be  maintained.  Neither  in  the  contracts  with  Stein  nor  in  the 
grants  of  the  Legislature  is  there  any  such  exemption.  The 
power  to  tax  is  conferred  without  restriction  in  regard  to  the 
subjects  of  taxation.  The  property  of  the  plaintiff  is  within  the 
scope  of  the  grant,  and  the  assessments  are  all  regular. — Louis- 
ville 5c  Portland  Co.  v.  Com.,  7  B.  Mon.  IGl ;  Brewster  v. 
Hough,  10  N.  Hamp.  138.  The  privilege  attached  to  a  public 
grant  is  matter  of  property;  it  is  subject,  like  any  other  property, 
to  the  exercise  of  the  supreme  powers  (i.  e.  eminent  domain)  of 
the  State.  The  franchise  can  be  condemned  to  the  public  use, 
like  other  property. — 6  Howard's  S.  C  Rep.  507.  The  autho- 
rities before  cited  show  that  this  eminent  domain  of  the  State  is 
manifested  in  the  exercise  of  the  powers  of  taxation. — 3  How. 
S.  C.  Rep,  133. 

DARGAN,  C.  J. — It  is  contended  by  the  plaintiff  in  error, 
that  by  the  contract  between  him  and  the  corporate  authorities 
of  the  city  of  Mobile,  the  water-works  are  exempt  from  the  pay- 
ment of  city  taxes.  If  this  be  so,  the  contract  must  show  that 
it  was  the  intentioa  of  the  defendants  in  error  to  abandon  and 
give  up  the  right  to  tax  this  property,  for  the  right  of  taxation  is 
essential  to  the  existence  of  all  governments,  as  well  tliat  of  a 
city  with  limited  powers  as  any  other,  and  it  is  never  to  be  pre- 
sumed that  this  right  is  abandoned  or  surrendered  unless  it 
clearly  appears  that  such  was  the  intention.  This  is  the  rule 
declai-ed  by  the  Supreme  Court  of  the  United  States  in  the  case 
of  the  Providence  Bank  v.  Billings  et  al.,  4  Peters,  514,  and  al- 
so in  the  cases  of  Louisville  &  Portland  Canal  Co.  v.  The  Cora" 
monwealih,  7  B.  Monr.  100,  and  Brewster  and  Hough,  10  N. 
Hamp.  13S.  We  must  therefore  look  to  the  agreement  itself, 
and  find  upon  its  face  a  surrender  or  a  relin'piishment  of  this 
right,  or  the  exemption  cannot  be  successfully  claimed  by  the 
plaintiff.  The  contract  grants  to  Stein  the  sole  privilege  of  sup- 
plying the  city  of  xMobile  with  water  from  Three  Mile  Creek 
for  the  term  of  twenty  years,  with  all  the  rights  and  advantages 
that  the  city  possessed  by  or  under  an  act  jjassed  the  20ih  De- 
cember 1S20,  entitled  "An  act  to  incorporate  an  aqueduct  com- 
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pany  in  the  city  of  Mobile,  and  also  all  the  Hglus  and  advanta- 
ges derived  from  any  other  act  relating  thereto  or  arpendatory 
thereof;  and  atthe  expiration  of  said  term,  the  right  is  reserved 
to  the  ciiy  to  take  the  water-works  upon  paying  to  kStein  the  value 
thereof,  to  be  ascertained  in  the  mode  prescribed  by  the  agree- 
ment. The  inducement  to  Stein  to  enter  into  this  agreement 
was  the  right  to  charge  all  who  might  use  the  water  at  certain 
prescribed  rates,  except  so  far  as  lie  was  bound'  to  furnish  the 
city  with  water  free  of  charge,  for  the  purposes  specified  in  the 
agreement.  But  no  term  of  this  agreement  exempts  the  pro- 
perty employed  or  used  in  the  erection  of  the  works  from  taxa- 
tion, nor  is  such  an  exemption  a  necessary  inference  from  any 
thing  granted,  nor  can  it  arise  from  any  restriction  i.r.posed  on 
the  city.  The  right  therefore  to  tax  the  property  is  not  restricted 
nor  impaired  by  the  contract,  and  may  lawfully  be  exercised. 

2.  It  is  again  contended,  that  if  the  water-works  can  be  taxed, 
that  the  property  used  in  their  construction,  together  with  the 
lot  of  land  on  which  the  reservoir  is  situated,  alone  should  be 
valued,  and  the  tax  should  be  assessed  on  that  value,  irrespective 
of  the  value  arisinsr  from  the  riijht  or  privilejie  to  char£;e  for  the 
use  of  the  water.  To  this  argument  we  cannot  assent.  The 
value  of  property  must  be  estimated  by  the  advantages  or  profit* 
that  are  or  may  be  derived  from  it;  and  if  one  own  tangible 
property,  with  which  is  connected  an  intangible  right  or  privi- 
lege, in  forming  a  just  estimate  of  the  value  we  must  consider 
the  tangible  property  in  connection  with  the  intangible  right  or 
privilege.  By  any  other  rule  than  this,  we  would  often  estimate 
property  of  great  value  as  worth  but  very  little.  Fof"  instance, 
if  a  charter  is  granted  to  erect  a  rail-road,  and  the  company  gd 
on  to  complete  the  work,  and  it  yields  large  profits,  in  forming 
an  idea  of  value,  if  we  separate  all  the  component  parts  of  value 
and  estimate  each  separately,  we  should  fall  far  short  of  the  in- 
trinsic worth.  The  right  to  charge  toll,  disconnected  from  the, 
road,  would  be  worth  nothing ;  and  the  land  over  which  the  road 
iniy  run  and  the  materials  employed  in  its  construction  are  of 
but  litde  value  when  disconnected  from  each  other.  But  when 
we  consider  all  the  component  parts  of  value  in  connection  with 
each  other,  and  thus  connected  yielding  profits,  we  then  can 
fix  a  just  estimate  of  value.  In  the  case  before  us,  if  we  were 
to  estimate  the  lot  of  land  and  iron  pipes  alone,  the  record  shows 
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US  that  their  value  is  only  $8,000,  but  the  land  and  pi}>es  and 
the  privilege  of  charging  all  who  may  use  the  water,  valued  in 
conneetion  with  each  other,  are  worth  $75,000.  If  we  there- 
fore should  estimate  the  property  as  worth  only  $8,000,  we 
should  ftill  far  short  of  its  intrinsic  worth.  Nor  can  we  perceive 
any  reasonable  objection  to  this  mode  of  estimating  the  value. 
It  is  true  that  the  right  to  supply  the  city  with  water,  discon- 
nected from  those  works  necessary  to  render  it  profitable,  would 
be  a  barren  right,  and  probably  of  no  value ;  for  instance,  had 
the  works  never  been  completed,  the  mere  privilege  of  supply- 
ing the  city  with  water  could  have  yielded  nothing.  But  still 
it  would  have  been  a  right,  and  when  that  right  is  connected 
with  corporeal  objects  of  property  and  becomes  valuable,  the 
whole  should  be  estimated  in  the  connection  in  which  they  stand 
in  order  to  arrive  at  a  proper  estimate  of  their  value.  The  case 
of  The  State  v.  Reeves,  5  Ired.  297,  we  think  entirely  unlike 
the  case  before  us.  In  that  case  a  charter  had  been  granted  to 
a  rail-road  company  and  the  road  had  been  completed  ;  a  judg- 
ment was  recovered  against  the  company,  and  the  road  was  sold 
under  execution,  and  the  question  was  what  passed  by  the  sher- 
jfF's  sale.  The  court  held  that  the  purchaser  acquired  the 
land  over  which  the  road  passed  and  tha  materials  with  w^hich 
the  road  was  constructed,  but  no  part  of  the  privilege  confered 
by  the  charter  on  the  company.  If  we  admit  that  this  decision 
is  entirely  correct,  it  cannot  aid  the  plaintiff  in  error.  The 
question  in  that  case  was  what  passed  by  the  sale ;  the  question 
in  the  case  before  us  is  what  is  the  value  of  the  properly.  A 
j)rivilege  or  franchise  may  not  be  liable  to  seizure  and  sale,  but 
we  cannot  think  it  will  be  denied  that  it  is  property.  But  it  is 
contended  that  the  charter  only  authorises  the  corporate  autho- 
rities to  tax  real  and  yorsonrd  propertHy  and  that  this  privilege 
is  neither.  In  answer  to  this,  we  will  only  say  that  it  cannot 
be  considered  as  r  right  of  action  merely,  but  it  is  property  in 
possession,  and  being  property,  it  must  be  embraced  within  the 
one  or  the  other  of  those  terms,  for  we  know  of  no  species  of 
properly  that  cannot  be  said  to  be  cillier  real  or  personal,  whe- 
ther it  be  corporeal  or  incorporeal.  We  come  therefore  to  the 
conclasion,  that  in  eslimatiftg  the  value  of  the  property  the  city 
assc.^srars  correctly  considered  the  land  on  which  is  situatcil  the 
reservoir,  the  pipes  through  which  the  watci  is  conducted  into 
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the  city,  and  the  privilege  of  charging  all  who  might  use  it,  in 
connection  with  each  other,  and  the  value  of  the  whole  thus  es- 
timated is  liable  to  taxation. 

Let  the  judgment  be  affirmed. 


DENT  vs.  PORTWOOD. 

1.  One  distributee  of  an  estate,  who  after  the  division,  has  sold  hie  portion 
to  another,  may  by  release  be  made  a  competent  witness  for  the  latter  in 
a  controversy  involving  the  title  to  the  property. 

2.  A  witness,  whose  interest  is  made  to  appear  otherwise  than  by  the  ex- 
amination of  the  opposite  party,  is  iocompetent  to  prove  that  be  has  been 
released. 

3-  It  is  incumbent  on  the  party  excepting  to  set  out  so  much  of  the  proof 
as  is  necessary  to  show  that  a  charge  asked  by  him  is  not  abstract. 

Error  to  the  Circuit  Court  of  Pickens.  Tried  before  the 
Hon.  Geo.  Goldthwaite. 

This  was  an  action  of  detinue  by  the  defendant  against  the 
plaintiff  in  error  for  a  slave.  On  the  trial  the  plaintiff  proved 
that  the  slave  was  once  owned  by  Robert  Oliver,  deceased,  and 
was  allotted  to  Jefferson  W.  Oliver,  one  of  the  distributees,  on 
a  division  of  the  estate,  by  whom  he  was  sold  to  the  plaintiff. 
The  plaintiff  then,  in  opposition  to  the  defendant's  objection, 
the  ground  of  which  will  be  seen  by  reference  to  the  opinion  of 
the  court,  was  permitted  to  read  to  the  jury  the  deposition  of 
the  said  Jefferson  VV.  Oliver.  The  defendant  proved  that  said 
Robert  Oliver  before  his  death  made  a  bill  of  sale  of  and  deliv- 
ered said  slave  to  him.  There  was  evidence  tending;  to  show 
that  this  bill  of  sale  was  made  with  the  intent  to  hinder  and  de- 
lay the  creditors  of  said  Robert  Oliver,  and  that  the  defendant 
participated  in  the  fraud;  that  the  said  plaintiff,  who  was  a  son- 
in-law  of  the  grantor,  knew  of  the  e:4ecution  of  said  bill  of  sale 
to  the  defendant  and  of  the  circumstances  under  which  it  was 
made ;  and  that  the  consideration  of  the  sale  of  said  slave  from 
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fhe  said  Jefferson  W.  Oliver  to  the  plaintiff"  was  "  the  share  of 
the  estate  of  said  Robert  Oliver  allotted  to  said  plaintiff","  in 
ri";ht  of  his  wife,  "and  of  the  slaves  included  in  the  bill  of  sale 
to  Dent,"  the  defendant.  The  defendant  asked  the  court  to 
give  the  following  charge — That  although  the  jury  should  be- 
lieve the  bill  of  sale  from  Robert  Oliver  to  the  defendant  was 
made  to  defraud  creditors — yet  if  they  also  believed  that  the 
plaintiff'  had  notice  of  the  making  of  it  and  knew  that  it  was 
fraudulent ;  and  should  further  believe  that  the  consideration  of 
the  sale  of  said  slave  by  Jefferson  W.  Oliver  to  plaintiff*  was  the 
share  of  the  estate  of  the  said  Robert  Oliver  which  was  allotted 
to  said  plaintiff"  in  right  of  his  wife,  and  included  in  said  bill  of 
sale  to  said  defendant,  then  the  plaintiff"  could  not  recover, 
which  charge  the  court  refused  to  give.  To  the  ruling  of  the 
court  and  the  refusal  to  charge  as  asked  the  defendant  excepted, 
and  now  assigns  them  as  error. 

J.  L.  Martix,  for  plaintiff"  in  error: 

1.  The  deposition  of  Jeff"erson  W.  Oliver  was  improperly 
admitted  upon  the  ground  of  interest,  which  is  two-fold:  First, 
as  the  vendor  and  warrantor  of  the  property  in  dispute,  without 
a  sufficient  release.  Secondly,  as  a  distributee  of  Robert  W. 
Oliver,  from  whom  he  derived  title.  If  this  property  is  lost, 
the  estate  will  be  reduced  and  require  a  new  division  or  contri- 
bution. As  to  the  first  ground — the  sufficiency  of  the  release 
produced— see  6  Ala.  508;  1  Greenl.  Ev.  474,  ^  ^  428-'29- 
'30;  Reading  v.  Metcalf,  Hardins'  R.  53-5. 

2.  The  ruling  of  the  court  vv^s  wrong.  The  deed  of  Oliver, 
deceased,  to  Dent,  was  good  between  the  parties  and  binding 
on  those  claiming  under  Oliver,  as  his  heirs  or  distributees. — 
Rochell  V.  Harrison,  S  Porter,  351;  Eddins  v.  Wilson,  1  Ala. 
S37;  McGuire  v.  Miller,  15  Ala.  394;  18  John.  R.  515;  1  Ohio 
R.  219;  Carter  v.  Castlebcrry,  5  Ala.  277. 

3.  The  purchase  by  the  plaintiff"  below  of  the  slave  in  ques- 
tion was  not  bona  fuh  and  for  a  valuable  consideration — 1st, 
Because  he  knew  of  the  conveyance  to  Dent;  2d,  The  consid- 
eration of  the  purchase  consisted  of  a  portion  of  the  slaves  in- 
chided  in  the  same  conveyance  of  Robert  W.  Oliver,  deceased, 
to  Dent,  and  to  which  j)Iaintiff*  below  claimed  title  through  a 
distribution  to  himself  and  wife,  of  ihc  estate  of  said  deceased. 
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Peck,  for  the  defendant: 

-1.  The  question  made  by  the  bill  of  exceptions  is  as  to  the 
sufficiency  of  the  release  and  not  the  execution  of  it.  If.  how- 
ever, the  question  vof  execution  is  raised  by  the  exception,  then 
I  insist  tlie  execution  is  proved  by  the  witness  himself.  He  is 
asked,  have  you  been  released? — if  so,  attach  a  copy  of  it  to 
your  answer.  He  answers,  I  ha^'been  released,  and  the  fol- 
lowing is  a  copy  thereof.  This  proves  its  execution.  He  does 
not  pretend  to  judge  of  its  sufficiency,  but  gives  a  copy  that 
the  court  may  judge  of  its  sufficiency.  The  release,  when  de- 
livered, belonged  to  the  witness,  and  he  properly  kept  it  for  his 
protection ;  it  could  not  therefore  be  brought  into  court.     • 

2.  On  the  second  point,  I  refer  the  court  to  the  following  au- 
thorities, to-wit:  Eddins  v.  Wilson,  1  Ala.  237;  Carter  v. 
Castleberry,  5  Ala.  277-'79;  Myres  v.  Peek's  Adm.  2  Ala.  648- 
'59;  McGuire  Adm.  v.  Miller,  15  Ala.  395.  These  authorities 
shove  that  the  defendant  being  a  bona  fide  purchaser,  is  not  af- 
fected by  the  fact  that  he  knew  of  the  fraudulent  character  of 
the  sale  from  Oliver  to  the  plaintiff  in  error.  He  knew  of  the 
sale,  but  he  also  knew  that  it  was  void  for  fraud,  and  therefore 
he  might  well  purchase.  Again,  Oliver  died  in  possession,  and 
there  is  no  evidence  that  he  obtained  the  possession  wrongfully, 
after  the  pretended  sale  to  the  plaintiff  in  error.  On  his  death 
it  went  lawfully  into  the  possession  of  his  administrators,  and 
was  distributed  by  the  order  of  a  competent  court,  who  had 
jurisdiction  of  the  matter.  The  party  who  thus  lawfully  re- 
ceived the  slave  under  the  order  of  distribution,  might  well  sell 
and  the  defendant  purchase  without  being  affected  by  the  fraudu- 
lent sale  from  the  intestate  to  the  plaintiff  in  error.  One  objec- 
tion to  the  charge  is,  that  it  makes  the  notice  of  Portwood  of 
the  fraudulent  sale  from  Oliver  to  Dent  an  important  part  of  the 
charge.  This  would  certainly  have  misled  the  jury.  The 
charge,  therefore,  as  asked,  could  not  properly  have  been  given, 
and  so  there  was  no  error  in  rejecting  it,  and  the  charge  was  as 
favorable  to  the  plaintiff  in  error  as  he  was  entided  to.  Again, 
the  bill  of  exceptions  does  not  state  that  the  only  consideration 
given  for  the  slaves  by  Portwood  was  slaves  embraced  in  the 
bill  of  sale  from  Oliver  to  Dent.  It  states  the  consideration 
"  was  the  share  of  the  estate  of  the  said  Robert  Oliver  which 
on  said  admini3:ration  had  been  allotted  to  him,  and  of  the  slaves 
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included  in  the  hill  of  sale  to  Dent.  The  consideration,  there- 
fore, was  his  share  of  the  estate,  and  of  the  slaves  included  in 
Dent's  bill  of  sale.  < 

CHILTON,  J. — This  was  an  action  of  detinue  brought  by 
the  defendant  in  error  against  Dent  to  recover  a  slave  named 
Daniel.  Plea  no7i  detlnet,  and  verdict  and  judgment  for  the 
plaintiff  below.  Upon  the  trial  below  plaintiff  proved  that  the 
slave  sued  for  had  been  formerly  owned  by  one  Robert  Oliver, 
who  died  in  Texas;  that  his  estate  was  administered  upon,  and 
that  upon  a  division  of  the  same  said  skve  was  allotted  to  one 
Jefferson  W.  Oliver  as  an  heir  or  distributee  of  said  estate,  and 
sold  by  him  to  the  plaintiff.  The  plaintifi'  below,  as  we  are  in- 
formed by  the  bill  of  exceptions,  in  making  this  proof  oftered 
to  read  to  the  jury  the  deposition  of  Jefferson  W.  Oliver,  his 
grantor,  and  the  defendant  having  properly  reserved  his  objec- 
tion to  the  examination  of  the  witness,  on  the  ground  of  interest, 
insisted  upon  th^t  objection  in  the  Circuit  Court.  The  deposi- 
tion shows  tliat  after  the  witness  had  been  examined  as  ,to  his 
acquisition  of  the  properly  upon  a  distribution  of  his  father's 
estate,  and  his  sale  of  the  slave  to  the  plaintiff;  the  wellness  pro- 
ceeded to  prove  his  want  of  interest  in  the  following  manner — 
To  the  question  propounded  by  the  plaintiff,  "  Have  you  been 
relcjised  by  the  plaintiff,  Robert  Portwood,  from  all  liability  to 
liim  as  the  warrantor  of  the  title  to  said  slave, — If  so,  then  at- 
tach a  copy  of  said  release  Jo  your  answei;  to  the  question?" 
The  witness  answered,  "  1  have,"  and  here  follows  a  copy  of 
the  release,  setting  out  a  formal  release  to  him  from  Robert 
Portwood,  of  and  from  all  liability  by  reason  of  his  sale  and 
warranty  of  the  slave  in  suit.  The  court  overruled  the  objec- 
tion m;ide  by  the  defendant  to  the  deposition,  and  hehl  that  the 
witness  was  not  interested,  ll  is, here  insisted,  first,  ihat  the  wit- 
ness had  such  interest  as  could  not  be  released,  for  the  reason 
that  if  the  plaiulilf  below  failed  to  recover,  the  estate  of  Robert 
Oliver  must  sustain  the  loss,  and  each  distributee  among  whom 
it  had  been  apportioned  must  contribute  ratably  to  the  loss. 
This  view  cannot  be  sustained,  iruisnuich  as  the  witness,  if  the 
release  be  effectual,  is  discharged  from  all  liability.  The  failure 
of  Portwood's  title  cannot  injuriously  affect  him,  for  he  has  re- 
ceived compensation  to  the  value  of  the  slave,  which  he  is  enli- 
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tied  to  retain,  and  Portwood  cannot  claim  contribution  from  the 
estate,  since  there  is  no  privity  between  it  and  him  in  respect  of 
this  slave.  He  must  look  alone  to  his  immediate  vendor,  whom 
however  he  has  discharged,  if  as  we  have  said  the  release  be 
well  proved.  But  it  is  said  the  release  does  not  render  the  wit- 
ness competent,  because  it  was  not  legally  shown  by  the  depo- 
sition to  have  been  executed,  and  to  this  it  is  replied  that  no 
question  was  raised  in  the  court  below  as  to  the  sufficiency  of 
the  proof  of  its  execution.  The  objection  to  the  deposition 
was,  that  it  showed  the  party  was  interested.  This  objection 
goes  to  the  whole  deposition  and  presents  the  question  whether 
taking  it  as  we  find  it  embodied  in  the  bill  of  exceptions,  the 
witness  is  shown  by  it  to  have  been  released.  If  he  was  not,  it 
should  have  been  rejected  by  the  court.  Is  the  effect  of  the 
release  thus  proved  to  destroy  the  witness'  interest  and  restore 
his  competency?  In  this  inquiry  is  involved  the  competency  of 
the  witness,  confessedly  interested  without  a  release,  to  prove 
his  discharge  from  liability^  and  thus  by  his  own  proof  to  render 
liimself  competent.  Upon  this  point,  we  confess  the  case  is  not 
free  from  difficulty.  The  general  rule,  as  stated  by  Professor 
Greenleaf,  is,  that  where  the  objection  to  the  competency  of 
the  witness  arises  from  his  own  examination,  he  may  be  further 
interrogated  as  to  facts  tending  to  remove  the  objection,  though 
the  testimony  might  on  other  grounds  be  inadmissible.  So, 
where  the  whole  ground  of  objection  comes  from  himself  only, 
what  he  says  must  be  taken  together  as  he  says  it.  If  his  inte- 
rest appears  from  his  own  testimony  to  arise  from  a  written  in- 
strument which  is  not  produced,  he  may  also  testify  to  the  con- 
tents of  it :  And  the  same  learned  author  states  that  although 
the  witness  may  as  a  general  rule,  when  called  upon  to  testify 
in  court  as  to  his  interest,  give  the  contents  of  contracts,  records, 
&c.,  affecting  his  interest,  yet  "if  the  testimony  of  the  witness 
is  taken  upon  interrogatories  in  writing  previously  filed  and 
served  on  the  adverse  pai'ty  who  objects  to  his  competency  on 
the  ground  of  interest  which  the  witness  confesses,  but  testifies 
that  it  has  been  released,  the  release  muit  be  produced  at  the 
trial,  that  the  court  may  judge  ol  it." — 1  Greenl.  Ev.  §  423,  j). 
572,  (3d  ed.)  In  Goodhay  v.  Hendry,  1  Moody  &  Malkin,  319, 
it  was  held  that  the  bankrupt  was  not  a  competent  witness  in  an 
action  brought  by  his  assignee.?;  without  his  certificate  and  release 
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are  produced,  or  theirnon-production  accounted  for. — See,  also, 
the  note  appended  to  the  above  case,  reported  in  22  Eng,  Com. 
L.  Rep.  322,  where  it  is  said,  quoting  the  language  of  Mr.  Phil- 
lips, that  "  If  the  opposite  party  raise  the  objection  of  interest 
by  independent  evidence,  and  without  putting  a  question  to  the 
witness,  then  the  party  who  has  called  him  cannot  be  allowed  to 
put  a  question  to  him  in  order  to  repel  the  objection ;  but  when 
the  objection  arises  from  the  answer  of  the  witness  upon  his 
voir  dire,  it  may  be  likewise  removed  on  the  tw  dire.''''  In 
Evans  v.  Gray,  1  Mar.  Lou.  Rep,  709,  upon  the  question 
whether  the  witness  may  by  his  own  oath  establish  his  compe- 
tency, the  court  say,  "  The  general  doctrine  is,  that  where  the 
objection  relied  on  is  drawn  from  the  witness  by  the  examina- 
tion of  the  opposite  party,  it  may  be  removed  by  the  same  means 
it  is  created ;  and  that  the  witness  may  testify  to  other  facts 
which  will  do  that  objection  away,  even  to  the  contents  of  a 
written  release,  and  the  court  vindicate  the  good  sense  of  the 
rule  by  the  argument,  that  "  if  the  person  testifying  is  honest 
enough  to  state  the  objection,  he  may  be  confided  in  to  explain 
how  it  has  ceased."  In  such  cases  the  objection  would  come 
upon  the  party  oftentimes  by  surprise,  and  it  is  indispensable  to 
the  convenient  administration  of  justice  that  the  witness  having 
testified  to  his  interest,  should  be  allowed  to  prove  his  compe- 
tence. But,  on  the  other  hand,  it  was  said  that  if  the  interest  of 
the  witness  was  established  alinndc,  and  particularly  by  the  very 
instrument  on  which  the  suit  was  brought,  and  the  party  was 
apprised  months  before  the  proof  was  taken  or  the  trial  gone 
into,  that  the  objection  would  be  made,  "we  think  it  would  be 
contrary  to  principle  and  quite  unsafe  in  practice  to  permit  a 
witness  who  was  jnima  facie  incompetent  to  do  away  that  in- 
competence by  his  own  declaration.  There  is  just  as  much 
danger  in  permitting  him  to  testify  to  that  fact  as  to  any  other 
in  the  cause,  and  if  he  can  "be  relied  on  to  tell  the  truth,  whether 
he  has  been  released  or  not,  he  may  be  as  safely  depended  on 
to  give  evidence  in  chief,  without  inquiring  of  him  whether  lie 
be  competent." — See,  also,  4  Serg.  &  Rawlc's  Rep.  208;  17 
Maine  Rrp.  429.  In  the  case  last  cited  (Ilobart  v.  Bartlelt) 
the  witnote  answered  that  he  had  been  released  and  had  no  in- 
terest in  the  cause,  but  the  court  said,  "  When  the  interest  is 
apparent  and  it  is  proposed  to  discharge  it  by  release,  the  court 
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must  judge  of  its  sufficiency.'^  They  say  further,  that  it  is  the 
duty  of  the  court  to  decide  upon  the  sufficiency  of  the  release 
and  its  due  execution,  and  not  the  witness. — Per  Whitman,  C. 
J.,  in  Southard  v.  Wilson,  21  Maine  Rep.  494;  2  Phiil.  Ev. 
C.  &  Hi,  notes  260,  n.  2-56.  The  facts  of  the  case  of  South- 
ard V.  Wilson  bear  a  striking  analogy  to  those  in  the  case  under 
consideration.  That  was  an  action  against  the  endorser  of  a 
note.  The  deposition  of  the  maker  for  whose  accommodation 
it  was  endorsed  was  offered  as  evidence  by  the  defendant  to 
prove  payment,  and  the  interrogatory  propounded  to  him  in 
chief  was,  "has  or  not  said  defendant  given  to  you  a  receipt 
and  discharge  in  full  from  all  liability  on  account  of  said  note?" 
To  which  the  witness  answered,  "He  has,  prior  to  my  former 
deposition,  and  has  now  given  me  another,  and  the  following  is 
a  true  copy  of  the  same."  He  then  sets  out  a  copy  of  the  re- 
lease, yet  the  court  held  the  witness  incompetent  on  the  ground 
of  interest,  as  he  could  not  by  his  own  testimony  remove  the 
objection  under  the  cirqumstances  of  that  case.  In  the  case  at 
bar  the  plaintiff  claims  title  through  Jefferson  W.  Oliver,  and 
to  Irave  purchased  by  bill  of  sale  with  warranty  as  to  the  title. 
This  is  assumed  by  the  interrogatories  which  they  exhibit,  and 
must  have  appeared  in  deducing  his  title  to  the  slave.  The 
witness  then,  clearly  appearing  to  be  interested,  was  according 
to  the  cases  above  refered  to  incompetent  to  remove  the  objec- 
tion, but  the  release  should  have  been  produced  and  proved  to 
the  court.  This  seems  to  have  been  the  practice  in  this  State. 
Brown  v.  Brown,  5  Ala.  f508  ;  Kyle  &  Gunter  v.  Bostick  & 
Sherrod,  10  Ala.  589.  The  case  of  Herndon  v.  Givens,  16 
Ala.  261-'9,  shows  that  if  the  interest  is  disclosed  upon  the 
voir  dire,  the  witness  may  discharge  himself  in  the  same  way, 
and  to  this  end  may  give  the  contents  of  written  instruments 
without  their  production  or  accounting  for  their  loss.  We  have 
thought  it  due  to  the  practical  importance  of  this  point  to  dwell 
somewhat  at  length  upon  it.  1  am  aware  that  some  of  the  English 
cases  favor  a  different  view. — See  Carlisle  etal.  v.  Kussel,  1  C. 
&  P.  234;  Perryman  v.  Sieggall,  5  C.&  P.  197;  but  these  cases 
do  not  appear  to  have  received  much  consideration.  Our  con- 
clusion is  that  the  deposition  of  Oliver  should  have  been  rejected 
upon  the  ground  that  his  interest  was  not  removed  by  his  own 
proof,  and  that  the  court  below  erred  in  permitting  it  to  be  read* 
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In  respect  to  the  charge  asked  and  refused  by  the  court,  the 
bill  of  exceptions  shows  that  it  was  abstract,  and  for  that  reason, 
as  we  must  intend,  it  was  denied  by  the  court.  If  the  entire 
consideration  for  the  purchase  of  this,  slave  by  the  plaintiff  of 
Jefferson  W.  Oliver  consisted  of  the  portion  of  Robert  Oli- 
ver's estate  which  had  been  allotted  to  the  plaintiff,  and  that  por- 
tion was'  composed  exclusively  of  property  fraudulently  con- 
veyed by  the  intestate  in  his  life-time  to  Dent,  and  this  was 
known  to  the  plaintiff,  as  the  charge  assumes,  then  it  would  fol- 
low that  as  one  portion  of  the  property  so  conveyed  to  I>ent 
had  been  exchanged  for  another  portion  similarly  situated,  the 
title  would  in  no  wise  be  affected  by  the  transfer ;  for  it  is  a 
point  which  the  decisions  of  this  court  phice  beyond  all  contro- 
versy, that  a  fraudulent  deed  is  valid  as  against  the  grantor  and 
cannot  be  defeated  by  a  subsequent  vendee  whose  purchase  was 
conceived  in  fraud. — Rochelle  v.  Harrison,  8  Por.  Rep.  351; 
Eddins  V.  Wilson,  1  Ala.  237;  McGuire,  adm.  v.  Miller,  15 
Ala.  394.  The  vendee  of  the  property  from  the  fraudulent 
vendor  must  be  a  bona  fide  purchaser  in  order  to  defeat  the  title 
of  the  fraudulent  prior  vendee. — Carter  v.  Castleberry,  5  Ala. 
277.  We  need  hardly  add  that  after  the  death  of  the  maker  of 
the  fraudulent  deed  his  representatives  and  those  coming  to  the 
succession  can  take  no  greater  interest  than  he  had  himself: 
such  is  the  abhorrence  which  the  law  has  for  fraud.  The  bill 
of  exceptions,  however,  shows  that  the  consideration  for  the 
purchase  by  Portwood  of  Jefferson  Oliver  was  the  exchange  of 
the  portion  alloted  him  as  a  distributee  of  Robert  Oliver's  es- 
tate, and  of  the  slaves  embraced  in  die  bill  ol  sale  from  said 
Robert  to  Dent.  Now  whether  the  estate  which  was  alloted 
him  aside  from  his  portion  of  the  slaves,  was  conveyed  likewise 
to  Dent,  is  a  question  upon  which  the  bill  of  exceptions  is  si- 
lent, and  as  it,  is  incumbent  on  the  party  excepting  to  set  out 
suflicient  of  the  proof  to  show  that  the  charge  which  he  asks  of 
the  court  is  not  abstract,  and  as  every  intendment  is  to  be  made 
in  favor  of  the  regularity  of  the  proceeding  in  the  court  below, 
we  conclude  that  what  the  bill  of  exceptions  fails  to  show  does 
not  exist,  and  construing  the  exceptions  most  strongly  against 
the  party  excepting,  we  are  bound  to  infer  that  the  charge  re- 
fused was  without  proof  to  warrant  the  court  in  giving  it,  and 
was  therefore  properly  refused. — Kcath  v.  Pulton,  2  ^tew  Rep. 
17 
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88;  Holmes  v.  Gayle  et  al.,  1  Ala.  517;  Stone  v.  Stone,  ib. 
582;  Mallory  v.  Stodder,  6  ib.,801.  .  -,  ,.,,; 

For  the  error  above  noticed,  the  judgment  must  be  reversed 
and  the  cause  remanded. 


HARDIN  vs.  HARDIN. 

1.  Abandonment  by  the  wife  is  not  a  good  ground  of  divorce,  where  an 
unfounded  charge  of  infideUty,  made  by  the  husband  and  never  retracted, 
is  the  sole  cause  of  the  separation. 

Error  to  the  Chancery  Court  of  Limestone.  Tried  before 
the  Hon.  David  G.  Ligon. 

The  bill  in  this  case  was  filed  by  John  Hardin,  the  plaintiff, 
against  his  wife,  Susan  Hardin,  the  defendant  in  error,  fora- 
divorce,  on  the  ground  of  three  years'  voluntary  abandonment. 
The  chancellor  dismissed  the  bill  on  final  hearing,  which  is  now 
assigned  as  error. 

Ormond  and  E.J.Jones,  for  plaintiff ; 

1.  The  plaintiff  in  error  has  brought  himself  within  the  strict 
letter  of  the  statute,  and  has  fully  established  not  only  that  his. 
wife  voluntarily  abandoned  him  and  left  his  bed  and  board  for 
the  space  of  three  years,  but  that  she  refused  to  return  on  his 
repeated  solicitation. — Clay's  Dig.  170. 

2.  The  wife  admits  the  abandonment,  but  insists  that  it  was 
not  voluntary,  because  the  husband  had  accused  her  of  sexual 
intercourse  with  other  men.  This  defence  is  the  compensatio 
criminvm  of  the  canon  law. — Shelford  on  Marriage  and  Di- 
vorce, 440. 

3.  To  make  recrimination  a  bar,  the  crime  for  which  the  di- 
vorce is  sought  and  that  which  is  recriminated  must  be  of  the 
same  nature.  Thus,  if  a  divorce  is  sought  for  the  crime  of 
adultery,  it  is  a  sufficient  answer  that  the  party  applying  for  it 
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has  been  guilty  of  tbesame  offence.  But  even  malicious  diser- 
tion  by  the  husband  is  no  bar  to  a  divorce  by  him  from  the  wife 
for  her  subsequent  adultery. — Richardson  v.  Richardson,  4  For. 
478  ,v  Sullivan  v.  Sullivan,  2  Addams,  -299;  2  Eng.  E.  R.  304. 

4.  The  acts  of  the  husband  relied  on  as  a  bar  to  the  divorce 
do  not  constitute  legal  cruelty  within  the  purview  of  the  statute. 
There  must  be  actual  violence  offered  to  the  person,  attended 
with  danger  to  life  or  limb,  or  there  must  be  a  reasonable  ap- 
prehension of  it.  No  mere  language,  however  insulting  or  op- 
probious,  will  constitute  cruelty  under  the  statute. — Mayler  v. 
Mayler,  11  Ala.  620;  Evans  v.  Evans,  1  Haggard,  35 ;  Har- 
ris V.  Harris,  2  Phillimore,  1 11^  Oliver  v.  Oliver,  1  Hagg.  361; 
Waring  v.  Waring,  2  Phill.  132;  Westmeath  v.  Westmeath,  2 
Hagg.  Sup.  1,  (4  Eng.  Ecc.  R.  269;)  Lockwood  v.  Lockwood,  2 
Curtei3,2Sl;  Durant  v.Durant,  1  Hagg. 733,  (3Eng.E.R.  327.) 

5.  A  bill  for  a  divorce,  .under  our  statute  for  abandonment, 
bears  a  strong  analogy  to  a  suit  for  restitution  of  conjugal  rights 
in  the  Ecclesiastical  Courts  of  England,  and  in  those  courts  it 
has  been  held  that  no  acts  of  cruelty  were  effectual  to  bar  a  suit 
for  restitution,  except  those  alone  which  would  entitle  the  party 
pleading  them  to  a  sentence  of  separation. — Shelford  on  Mar.  & 
Div.  577;  Homes  v.  Homes,  2  Lee,  116;  D'Aguillar  v.  D'Aguilr 
lar,  1  Hagg.  773;  Oliver  v.- Oliver,  1  Hagg.  361. 

6.  Lastly:  If  it  be  conceded  that  a  course  of  improper  con- 
duct on  the. part  of  the  husband  towards  the  wife,  rendering  her 
life  miserable  and  forcing  her  to  abandon  his  house,  would  jus- 
tify the  court  in  refusing  its  aid  when  he  applied  for  a  divorce, 
this  is  not  such  a  case.  Here  the  cause  of  the  difference  was 
the  jealousy  of  an  old  man,  who  however  never  made  it  public, 
recanted  his  suspicions  and  made  every  effort  personally  and 
through  the  agency  of  friends  to  induce  her  to  return.  She 
must  therefore  submit  to  the  consequences  of  her  own  conduct. 
See  Gray  v.  Gray,  15  Ala.  779. 

Brickell  and  C.  C.  Clay,  Jr.  for  defendant: 
The  generic  import  of  the  word  voliuUanj  and  the  sense  in 
which  it  was  used  by  the  legislature,  is,  acting  by  choice  or 
spontaneously,  without  b<fing  impelled  or  injlucuccd  btj  anolhcn 
Can  it  bo  said  that  she  was  unimpelled  and  uninfluencod  by  her 
husband  to  leave,  when  he  charged  her  with  sexual  intercourse 
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with  Other  men ;  or  can  it  be  contended  that  nothing  short  of 
cruel  acts  on  his  part  could  disturb  her  free  wiW?  Certainly 
not.  An  indecent  exposure  of  her  person  or  a  blow  bylier  hus- 
band would  be  less  galling  to  the  pride  or  blighting  to  the  hopes» 
or  chilling  to  the  affection  of  a  virtuous  and  sensitive  wife,  than 
his  charging  her  with  adultery.  A  wounded  reputation  is  more 
painful  to  conscious  innocence  than  the  most  cruel  physical  tor- 
ture. Now  there  is  no  doubt  that  personal  violence,  or  well 
grounded  apprehensions  of  it,  would  not  only  justify  a  wife  in 
abandoning  her  husband,  but  even  entide  her  to  a  divorce. 
Should  she  not  be  excused  for  abandoning  him  for  destroying 
her  peace  of  mind  by  words  more  humiliating  and  more  griev- 
ous than  blows  ?  Is  no  treatment  "  cruel,  barbarous  and  inhu- 
man" save  that  which  inflicts  corporeal  suffering?  If  not  to 
obtain  a  divorce,  yet  there  certainly  is  to  prevent  one,  as  in  the 
present  case. 

The  entire  policy  of  the  constitution  and  legislation  and  ju- 
dicial decisions  of  this  State  is  opposed  to  divorces.  Such,  too, 
seems  to  be  the  policy  wherever  the  common  law  prevails. 
Hence  divorces  cannot  be  obtained  by  consent  or  collusion  of 
parties  or  by  stratagem  of  either  party.  Now  to  maintain  that  a 
husband  may  destroy  his  wife's  happiness  and  reputation  by  the 
most  offensive  imputations,  and  yet  jf  she  leave  his  bed  and 
board  for  three  y6ars  he  shall  have  his  divorce,  is  not  only  con- 
travening that  policy,  but  enabling  the  malicious  husband  to 
take  advantage  of  his  onm  wrong  and  to  procure  a  divorce  ad 
libitum.  Hence  the  uniform  rule  in  divorce  cases,  as  well  as 
others,  obtains  in  equity  decisions,  that  he  who  seeks  relief  must 
come  with  clean  hands — must  show  that  he  has  not  been  at 
fault — at  least,  has  not  caused  by  his  own  misconduct  the  griev- 
ance complained  of.  Thus,  a  wife,  to  obtain  a  divorce  by  rea- 
son of  husband's  cruelty,  must  prove  his  ill  treatment  of  her 
not  merited  or  provoked  by  her  own  misconduct. — Best  v.  Best, 
2  Ecc.  Rep.  163;  2  Kent's  Comm.  (last  ed.)  128,  and  references. 
And  she  is  not  entided  to  divorce  by  reason  of  cruelty,  unless 
she  is  of  good  temper  and  behaves  well  and  dutifully  towards 
him. — G  ib.  81.  And  she  is  not,  when  she  has  by  her  conduct 
driven  him  from  her  society  and  continuously  denied  him  the 
locus  penitentice  and  privilege  of  returning.  In  such  a  case  her 
consent  to  the  separation  must  be  inteaded,-— Gray  v.  Gray,  15 
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Ala.  779.  To  entitle  him  to  any  benefit  or  advantage  of  his 
proffers  of  reconciliation,  the  court  should  be  satisfied  that  he 
liad  repented  his  unkind  and  unjust  charge  against  her  virtue^ — 
had  retracted  it  and  v^^ould  not  repeat  it — or,  in  the  words  of  a 
learned  court,  that  "  his  wife  could  return  home  in  safety,  ahd 
would  be  received  and  treated  kindly  as  a  wife  ought  to  be."- — 
Taylor  v.  Taylor,  4  Dessausure,  165;  2  ib.  4-5. 

PARSONS,  J. — It  is  settled  in  England  that  malicious  de- 
sertion is  noNcause  for  a  divorce.  For  this  there  is  a  remedy 
there  in  the  Ecclesiastical  Courts,  by  a  suit  for  a  restitution  of 
conjugal  rights.  This  remedy  does  not  exist  here,  but  it  is  en- 
acted that  if  a  wife  voluntarily  leave  her  husband's  bed  and 
board  for  the  space  of  three  years  with  intention  of  abandon- 
ment, this  is  sufficient  cause  for  a  divorce  in  his  favor. — Clay's 
Dig.  170,  "§.  3.  The  defendant  in  the  present  case  certainly  left 
her  husband  and  remained  away  for  three  years  and  more  be- 
fore this  suit  was  brought ;  btit  the  question  is  whether  she  did 
80  voluntarily,  within  the  meaning  of  the  statute?  This  must 
be  detefmined  by  the  evidence.  It  clearly  appears  by  the 
depositions  that  she  left  and  remained  from  him  as  already  men- 
tioned :  that  she  knowingly  left  and  remained  away  against  his 
wish,  and  that  she  refused  to  return,  though  requested  by 
him  to  do  so.  But  it  also  appears  that  «he  left  him  because  he 
accused  her  of  criminal  intercourse  with  other  men,  and  it  does 
not  appear  that  there  was  any  cause  for  the  charge,  or  that  he 
ever  retracted  it :  On  the  contrary,  it  appears  that  at  the  very 
time  he  was  desirous  of  her  return,  he  in  effect  repeated  his 
suspicion  of  her  guilt  in  the  neighborhood  ;  in  such  a  way,  how- 
ever, as  to  show  that  there  had  never  been  conclusive  evidence 
of  it  even  in  his  own  mind.  It  is  therefore  clear  that  so  far  as 
she  had  cause  to  leave  him,  she  had  cause  to  remain  away  from 
him.  Did  she  leave  and  remain  away  voluntarily?  If  the 
husband  look  to  England,  whence  almost  all  our  laws  come,  for 
audiority  to  sustain  his  application  for  a  divorce,  he  fails ;  and 
coining  to  our  statute  he  finds  that  he  is  not  sustained,  unless 
she  left  him  voluntarily,  or  of  her  free  choice.  Can  he  be 
heard  to  say  that  she  left  and  remained  from  him  voluntarily, 
when  he  had  made  it  necessary  for  her  to  choose  between  the 
abandonment  and  the  most  wretched  state  of  human  existence 
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— that  of  living  with  a  husband  who  had  accased  her  of  unchaste 
conduct,  and  this,  so  far  as  there  is  any  evidence,  without  the 
smallest  cause.  We  feel  that  we  can  .acquit  our  legislature  of 
the  error  of  using  the  word  "  vojuntary"' in  such  a  sense.  The 
case  then  is,  that  she  left  him  for  his  groundless  charge ;  that 
he  never  retracted  but  repeated  it,  and  that  for  this  cause  she 
refused  to  return.  She  would  neither  degrade  herself  nor  him 
by  living  with  him  under  such  circumstances,  although  as  the 
proof  shows  she  deqlared  her  attachment  for  him  at  the  very 
time  of  the  separation. 

We  are  far  from  saying  that  this  accusation  is  a  ground  upon 
which  the  defendant  could  have  obtained  a  divorce  from  her 
husband.  However  groundless  and  cruel,  it  was  not  sufficient 
for  that  purpose.  But  our  opinion,  from  the  evidence,  is  that 
it  was  the  cause  of  her  leaving  and  remainino;- from  him  unwil- 
lingly — hence,  that  she  did  not  leave  or  remain  away  volunta- 
tarily,  but  under  an  unhappy  necessity  which  he  created  and 
continued  ;  and  for  this  reason  his  cause  of  divorce  fails.  She 
does  not  set  up  a  distinct  matter  in  bar  of  his  claim  to  a  divorce, 
but  she  makes  her  excuse  for  leaving  him  ~ a  part  of  the  ground 
which  he  relies  on  for  a  divorce,  and  taking  the  fact  of  the 
ground  and  of  the  excuse  together,  there  is,  we  tbink,  no  cause 
for  a  divorce.  This  view  distinguishes  tins  case  from  some  of 
the  cases  relied  on  by  the  plaintiff's  counsel,  in  which  'distinct 
matters  were  set  up,  and  in  which  it  was  held  that  they  must  be 
sufficient  causes  of  ditorce  of  themselves.  We  do  not  say 
but  that  if  he  had  proved  a  ground  for  his  suspicions,  or  re- 
tracted them  and  assured  her  of  his  confidence,  he  w'ould  have 
been  entitled  to  a  divorce.  From  the  evidence,  it  is  more  tiian 
probable  that  if  he  will  yet  retract  his  charge  and  assure  her  of 
his  confidence  she  will  live  with  him.  She  has  proved  that 
she  has  a  deep  sense  of  her  injury,  by  refusing  for  so  long  a 
time  to  live  with  him,  although  she  acknowledged  her  attach- 
ment for  him  at  the  time  of  the  separation.  This  ought  to  make 
him  doubt  the  cause  of  his  jealousy,  and  if  this  suggestion 
should  lead  to  a  reconciliation,  it  is  far  better  than  a  divorce. 

It  is  true,  as  contended  by  the  plaintiff's  counsel,  that  a  man 
under  the  circumstances  of  this  case  may  in  the  Ecciesiaslical 
Courts  have  a  suit  for  the  restitution  of  his  conjugal  lights,  in 
which  the  wife  wdil  be  compelled  to  return  to  cohabitation  un- 
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less  she  can  plead  a  fact  in  bar  which,  will  entitle  her  to  a  sen- 
tence of  separation,  and  that  no  facts  are  sufficient  to  bar  the 
proceeding  except  such  as  are  sufficient  as  a  ground  for  a  di- 
vorce in  an  original  suit.  But  in  such  cases  the  sentence  of 
the  court  usually  enjoins  the  husband  to  recieve  his  wife  home 
in  that  character,  and  to  treat  her  with  conjugal  affection  an^i  to 
testify  the  same  to  the  court;  and  the  conseq^uence  of  non-com- 
pliance with  the  decree  of  the  court  is  excommunication  and 
imprisonment ;  and  the  monition  is  that  the  husband  shall  not 
only  take  her  back,  but  that  he  shall  treat  her  with  conjugal 
kindness.^Shelford  on  Marriage  and  Divorce,  574  to  582, 
and  authorities  cited.  According  to  the  ecclesiastical  law,  the 
defendant  in  this  case  could  not  plead  her  husband's  charge  of 
infidelity  against  her,  in  bar  of  a  suit  for  restitution  of  his  conju- 
gal rights,  inasmuch  as  she  could  not  for  that  charge  alone  have 
obtained  a  divorce  ;  nothing  short  of  that  being  a  good  plea  in 
bar  to  a  suit  for  restitution  of  conjugal  rights.  Why  was  that? 
It  was  because  the  contract  of  marriage  was  of  the  highest 
degree  of  solemnity,  of  the  greatest  obligation.  But  if  in  this 
case  it  is  to  be  dissolved  because  she  left  and  remained  from 
him  for  the  most  grave  and  groundless  provocation  on  his  part, 
then  the  marriage  contract  is  of  the  least  degree  of  obliga- 
tion. The  plaintiff's  counsel  will  perceive  that  their  argument 
puts  it  in  the  power  of  every  husband  to  drive  his  wife  from 
home  by  groundless  accusations  of  the  kind,  and  then  to  claim 
a  divorce  for  the  abandonment.  This  would  brin<j  the  marriajje 
contract  to  a  very  low  degree  of  obligation  and  completely  sub- 
vert the  principle  upon  which  the  Ecclesiastical  Courts  have 
proceeded. — See  Gray  v.  Gray,  15  Ala.  779. 
Let  the  decree  be  affirmed. 
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1.  After  a  decree  pro  confesso,  the  party  in  contempt  is  not  entitled  to  no- 
tice of  the  filing  of  interrogatories,  nor  is  it  necessary  that  they  should 
remaip  on  file  ten  days  prior  to  the  issuance  of  a  commission. 

Error  to  the  Chancery  Court  of  Morgan.  Tried  before 
the  Hon.  David  G.  Ligon. 

E.  J.  Jones  and  W.  H.  Walker,  for  plaintiff." 

No  counsel  for  defendant. 

CHILTON,  J,— This  was  a  bill  for  divorce,  filed  by  the 
plaintiff  in  error  against  the  defendant,  upon  the  ground  of  aban- 
donment. A  decree  pv  d&nfessp  was  duly  entered  against  the 
defendant  for  failing  to  answer  the  bill,^  she  having  been  person- 
ally served  with  process  of  subpoena,  and  the  complainant,  hav- 
ing examined  upon  interrogatories  two  witnesses  who  fully  proved 
the  material  allegations  of  the  bill,  submitted  the  cause  upon  bill, 
decree  pro  confesso,  and  proof,  for  final  decree.  The  chancellor 
determined  that  the  depositions  were  irregularly,  taken,  rejected 
them,  and  dismissed  the  bill  at  the  complainant's  cost. 

The  ground  of  objection  taken  by  the  chancellor  in  his  decree 
to  the  proof  is,  that  it  does  not  appear  that  the  interrogatories 
propounded  to  the  witnesses  remained  on  file  in  the  office  of 
the  register  for  the  space  of  ten  days,  holding  the  correct  prac- 
tice to  be,  that  although  no  notice  is  required  to  be  given  to  the 
defendant  of  the  filing  of  the  interrogatories,  yet  in  cases  requir- 
ing proof  notwithstanding  a  decree  j/ro  confesso,  such  interroga- 
tories must  be  filed  ten  days  before  the  issuance  of  the  com- 
mission. 

We  have  examined  with  some  care,  and  have  been  unable 
to  find  any  statute  or  rule  indicating  the  practice  to  be  as  above 
stated.  The  43d  rule  of  chancery  practice  requires  that  "com- 
missions to  take  testimony  shall  be  issued  by  the  register,  di- 
rected to  one  or  more  persons  to  execute,  and  shall  be  issued 
at  any  time  after  ten  days  service  of  the  interrogatories  in  chiej', 
on  the  adverse  party  or  his  solicitor,  who  shall  file  cross-inter- 
rogatories within  the  ten  days."     This  rule  was  designed,  in  our 
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opinion,  to  apply  to  cases  where  the  defendant  was  not  in  de- 
fault by  his  failure  to  appear  and  respond  to  the  bill.  The  chan- 
cellor concedes,  and  very»correctly,  that  the  defendant  is  not 
entitled  to  notice  of  the  filing  of  the  interrogatories.  In  Mussina 
V.  Bartlett,  8  Port.  277,  it  was  held  that  a  defendant  vvho  failed 
to  regard  the  mandate  of  a  subpoena  was  understood  to  h*ive  set 
at  defiance  the  authority  of  the  law,  and  to  place  himself  in  con- 
tempt of  the  process  of  the  court,  and  is  subject  to  attachment; 
and  being  in  contempt,  he  could  not  be  heard  before  the  court 
except  to  purge  it.  He  is  not  allowed  to  make  any  formal  ob- 
jections to  the  proceedings,  or  to  allege  any  new  matter. — Smith 
V.Robeson,  11  Ala.  Rep.  840.  Since  then  in  such  cases  no 
notice  is  required  to  be  given  to  a  party  who  contemptuously 
disregards  the  mandate  of  the  court,  we  can  see  no  reason  which 
requires  that  the  interrogatories  should  remain  on  file  ten  days 
before  the  issuance  of  the  commission.  The  statute  requires 
that  all  testimony,  in  chancery,  shall  be  taken  on  interrogatories 
and  cross-interrogatories,  which  shall  be  filed  with  the  register 
and  issue  from  his  ofiice  with  the  commission.  In  the  case  be- 
fore us  this  requisition  has  been  complied  with;  and  without  de- 
termining whether,  if  the  rule  required  it,  we  would  not  presume 
the  register  did  his  duty  and  issued  the  commission  after  the 
expiration  often  days  from  the  filing  of  the  interrogatories,  we 
are  clearly  of  the  opinion  that  in  cases  where  decrees  pro  con- 
fesso  have  been  taken,  and  the  party  is  allowed  to  proceed  ex 
j/arte,  no  notice  is  required  of  the  filing  of  the  interrogatories, 
and  that  it  is  not  required  that  such  interrogatories  should  re- 
main on  file  ten  days.  This  conclusion  would  seem  to  result 
from  the  case  of  Mussina  v.  Bartletf,  supra,  and  from  Butler  v. 
Butler,  11  Ala.  Rep.  G71,  in  which  it  is  said,  in  respect  of  a 
non-resident  defendant  against  whom  a  decree  j^^o  confesso  was 
taken,  "Being  in  contempt,  he  was  not  entitled  to  notice,  or  to 
appear  before  the  master  without  a  special  order  from  the  chan- 
cellor," &c. 

Looking  into  the  testimony,  it  fully  establishes  tlie  marriage 
of  the  parlies;  tliat  they  have  resided  in  this  State  for  many  years 
before  the  filing  of  this  bill;  that  the  defendant  voluntarily  aban- 
doned the  complainant  some  eleven  years  since,  and  has  contin- 
ued to  persist  in  her  refusal  to  live  with  him,  but  having  sub- 
mitted to  the  ceremony  of  marriage  with  another,  actually  lived 
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with  him  in  adultery  six  or  seven  yeara,  and  until  his  death.  It 
is  hardly  necessary  to  say  that  the  proof  fully  warrants  the  relief 
prayed  for.  The  decree  of  the  chancellor  must  consequently 
be  reversed,  and  this  court  proceeding  to  render  such  decree 
as  the  chancellor  should  have  rendered,  doth  order,  adjudge 
and  decree  that  the  bonds  of  matrimony  heretofore  subsisting 
between  the  said  complainant  AUmond  Attkisson,  and  the  said 
defendant  Mary  F.  Attkisson,"be  dissolved,  and  that  the  said 
complainant  be  henceforth  divorced  from  the  said  Mary  his 
wife;  this  decree  to  become  effectual  when  sanctioned  by  two- 
thirds  of  both  Houses  of  the  General  Assembly,  as  provided  by 
the  constitution. 

Let  the  plaintiff  in  error  pay  the  costs  of  this  court  and  of  the 
Chancery  Court. 


GRIFFIN  vs.  THE  STATE  BANK  et  al. 

1.  The  answer  of  a  corporation,  denying  the  allegations  of  the  bill,  but  veri- 
fiid  by  its  corporate  seal  only,  is  insufficient  to  authorise  a  dissolution 
of  the  injunction. 
OverruUng  Hogan  v.  The  Branch  Bank  at  Decatur,  10  Ala.  Rep.  485. 

Error  to  the  Chancery  Court  of  Talladega.  Tried  before  the 
Hon.  David  G.  Ligon,  Chancellor. 

Rice  &  Morgan,  for  the  plaintiff. 

White  &  Paesoxs,  for  defendants:  The  answer  of  a  cor- 
poration under  its  seal,  when  it  negatives  the  bill,  warrants  the 
dissolution  of  an  injunction. — Hogan  v.  Br.  Bank  at  Decalur, 
10  Ala.  Rep.  455. 

DARGAN,  C.  J.— The  plaintiff  filed  his  bill  against  the 
Bank  of  the  State  of  Alabama  and  the  sheriff  of  Talladega  county, 
praying  an  injunction  to  restrain  the  collection  of  a  judgment  at 
law  rendered  in  favor  of  the  Bank  against  him.      The  answer  of 
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the  Bank  is  authenticated  by  its  corporate  seal,  but  is  not  veri- 
fied by  the  oath  of  any  one.  Upon  the  coming  in  of  the  answer, 
a  motion  was  made  to  dissolve  the  injunction,  on  the  ground 
that  the  answer  denied  the  equity  of  the  bill.  This  motion  was 
granted,  and  from  the  diecree  dissolving  the  injunction  an  appeal 
was  taken  to  this  court.  ~ 

The  only  question  presented  is  this :  whether  the  answer  of 
a  corporation  under  its  corporate  seal,  not  verified  by  the  oath 
of  any  of  its  officers,  is  sufiicient  to  warrant  the  dissolution  of 
an  injunction,  which  has  been  granted  on  a  bill  verified  by  the 
oath  of  the  complainants. 

It  has  been  said  by  courts  of  high  authority,  that  the  only  ef- 
fect of  an  answer  of  a  corporation  under  its  seal,  which  is  not 
verified  by  the  oath  of  any  of  its  officers,  is  to  put  the  alle- 
gations of  the  bill  in  issue. — Union  Bank  of  Georgetown  v. 
Geay,  5  Peters,  99 ;  Lovett  v.  The  Steam  Saw  Mill  Associa- 
tion, "6  Paige,  54.  But  we  do  not  think  it  necessary  to  inquire 
what  degree  of  credence,  if  any,  should  be  given  to  such  an  an- 
swer, as  matter  of  evidence  upon  the  final  hearing  of  the  cause, 
for  the  question  in  this  case  is  one  of  practice  and  not  conclu- 
sive of  the  rights  of  either  party.  The  practice  of  courts  of 
equity  should  be  governed  by  rules  productive  of  general  con- 
venience, and  calculated  to  prevent  injury  to  either  party  as  far 
as  practicable,  and  exceptions  to  those  general  rules  should  not 
be  allowed  unless  for  some  good  reason.  Now  the  general  rule 
is  that  die  answer  of  the  defendant,  to  authorise  the  dissolution 
of  an  injunction,  must  not  only  deny  the  equity  of  the  bill,  but 
it  must  be  verified  by  oath.  Why  should  the  answer  of  a  cor- 
poration be  exempted  from  this  general  rule,''  If  the  allegations 
of  the  answer  and  the  denials  of  the  charges  contained  in  the  bill 
are  true,  they  can  be  sworn  to  by  any  officer  of  the  corporation 
cognizant  of  the  facts,  and  no  inconvenience  whatever  can  result 
from  requiring  that  the  answer  shall  be  verified  by  affidavit,  in 
order  to  entitle  the  corporation  to  a  dissolution  of  the  injunction.' 
But  on  the  other  hand,  to  dissolve  an  injunction  on  the  answer 
of  a  corporation  not  verified  by  oath  may  lead  to  injury,  for  no 
one  is  responsible  whether  the  answer  be  true  or  false.  It  may  be 
false;  it  may  contain  denials  aiul  statements  that  none  of  the  officers 
would  swear  to ;  and  if  weshould  dissolve  an  injunction  on  such  an 
answer,  the  complainant  may  be  injured  by  process  at  lavvpend- 
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ing  the  cause,  when  no  one  would  deny  the  truth  of  the  allega- 
tions of  his  bill  under  oath.  No  inconvenience  can  result  from 
holding  that  the  answer  of  a  corporate,  like  the  answer  of  any- 
other  defendant,  must  be  verified  by  oath  in  order  to  entitle  the 
corporation  to  a  dissolution  of  an  injunction,  but  inconvenience 
and  injury  may  result  to  the  complainant,  if  we  hold  that  the 
answer  verified  by  the  corporation  seal  alone  is  sufficient  for  this 
purpose.  The  precise  question  arose  in  the  case  of  The  Fulton 
Bank  V.  The  New  York  and  Sharon  Canal  Company,  1  Paige, 
311,  and  Chancellor  Walworth  held  that  an  injunction  against  a 
corporation  could  not  be  dissolved  on  the  answer  denying  the 
equity  of  the  bill,  unless  the  answer  was'  verified  by  the  oath  of 
some  one  acquainted  with  the  facts.  This  decision  we  think 
holds  the  correct  rule  of  practice,  and  we  therefore  give  it  our 
assent.  It  is  true  that  a  majority  of  this  court,  in  the  case  of 
Hogan  V.  The  Branch  Bank  at  Decatur,  10  Ala.  485,  held  that 
the  answer  of  a  corporation  under  its  corporate  seal  was  sufficient 
to  authorise  the  dissolution  of  an  injunction.  It  was  not,  how- 
ever, necessary  to  decide  this  question  in  that  case,  but  even 
admitting  that  the  decision  turned  on  this  point,  we  would  fefel 
compelled  to  dissent  from  it  and  to  declare  that  it  is  not  the  law. 
The  decree  of  the  chancellor  dissolving  the  injunction  is  er- 
roneous. It  must  therefore  be  reversed,  and  the  cause  re- 
manded. 

CHILTON,  J. — I  did  not  sit  in  this  cause,  having  been  of 
counsel  before  my  election  to  the  bench.  Since,  however,  this 
opinion  has  been  delivered,  I  feel  free  to  add  my  concurrence 
in  the  views  of  my  brethren,  as  to  the  effect  of  an  answer  of  a 
corporation  not  sworn  to  upon  motions  to  dissolve  injunctions. 
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1.  A  demurrer  to  a  replication  maybe  visited  upon  the  plea, notwithstand- 
ing a  demurrer  to  the  plea  has  been  previously  overruled. 

2.  In  an  action  on  a  promissory  note  by  the  payee  for  the  use  of  a  bonajide 
transferree  from  a  prior  beneficial  holder,  the  maker  cannot  set-off  a  de- 
mand against  the  latter,  although  the  note  was  delivered  to  him  and  he 
was  the  real  owner  of  it  at  the  time  of  its  execution. 

3.  The  delivery  of  a  bond  or  note  to  the  party  in  whom  resides  the  benefi- 
cial interest  is  sufficient,  notwithstanding  the  legal  title  is  vested  in  an- 
other. * 

4.  The  declarations  of  a  nominal  plaintiff,  made  after  suit  brought,  are  in- 
admissible in  evidence  against  the  party  having  the  beneficial  interest. 

Error  to  the  Circuit  Court  of  Tuscaloosa.  Tried  before  the 
Hon.  John  D.  Phelan. 

Ormond  &  Martin,  for  plaintiff  in  error : 

1.  Tiie  plea  of  set-off  was  good,  within  the  principle  decided 
in  Bowen  v.  Snell,  9  Ala.  481.  That  case  establishes  that  you 
may  aver  that  a  stranger  to  the  record  is  the  owner  of  the  note, 
and  then  plead  an  off-set  against  him.  That  is  the  principle  in- 
volved in  this  cause.  The  averment  of  the  plea  is,  tjiat  the 
note,  though  on  its  face  payable  to  Lewis,  was  never  delivered 
to  him,  and  that  he  had  no  right,  title  or  property  in  it,  but  that 
it  was  the  property  of  Bagby,  to  whom  on  its  execution  it  was 
delivered.  The  cases  of  Stocking  v.  Toulmin,  3  S.  &  P.  35,  and 
Kennedy  v.  Manship,  1  Ala.  43,  depend  on  an  entirely  differ- 
ent principle.  The  principle  on  which  they  rest  is  that  a  set- 
off cannot  be  made  of  a  debt  due  from  an  intermediate  holder. 
But  this  is  the  case  of  a  set-off  against  the  original  owner,  ac- 
quired whilst  he  was  such  owner,  and  before  Hallett  by  deliv- 
ery or  otherwise  acquired  any  interest  in  the  bond.  It  is  there- 
fore, if  not  within  the  letter,  at  least  within  the  spirit  and  equity 
of  the  statute.  That  the  statute  of  set-off  is  to  be  liberally  and 
equitably  construed,  see  Winston  v.  Metcalfe,  6  Ala.  756,  and 
Mitchell  V.  Burt,  9  ib.  226.  The  case  of  Richardson  v.  Farns- 
worth,  1  Stew.  55,  is  in  principle  the  same  as  this,  as  there  can 
be  no  doubt  that  a  payment  to  Bagby  before  notice  that  any 
other  person  had  acquired  an  interest  in  the  bond  would  have 
been  good  against  Hallett. 
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2.  A  delivery  is  as  necessary  to  vest  title  to  an  instrument 
for  the  payment  of  money  as  to  a  deed  for  the  conveyance  of 
land,  and  the  charge  of  the  court  to  the  contrary  was  clearly 
wrong.  We  do  not  contend  that  there  must  be  an  actual  man- 
ual delivery,  but  the  charge  of  the  court  is  upon  the  facts,  and 
the  judge  in  effect,  if  not  in  express  terms,  told  them  they  must 
infer  a  delivery,  in  direct  opposition  to  the  evidence  showing 
there  was  no  delivery  to  Lewis,  but  that  the  delivery  was  to 
Bagby. 

3.  The  court  erred  in  the  exclusion  of  the  proof  of  the  declara- 
tions of  Lewis  that  the  bond  was  never  delivered  to  him,  and  that 
he  never  had  any  interest,  title  or  claim  to  it,  and  in  fact  did  not 
know  that  such  a  bond  existed  until  it  was  put  in  suit  without 
his  knowledge.  It  is  true,  he  might  have  been  examined  as  a 
witness,  with  his  consent,  (Duffee  v.  Pennington,  1  Ala.  506); 
but  he  refused  to  testify  voluntarily,  and  as  a  party  to  the  record 
it  is  clear  on  general  principles  his  admissions  were  competent. 
This  evidence  is  not  open  to  the  objection  that  Lewis  was  called 
to  depreciate  a  title  v/hich  he  had  himself  conveyed  to  the  bene- 
ficial plaintiff.  The  cases  of  Chishohn  v.  Newton  and  Wiley, 
1  Ala.  371,  and  Copeland  and  Lane  v.  Clarke,  2  ib.  388,  where 
it  was  held  that  the  admissions  of  the  nominal  plaintiff  could  not 
be  given  in  evidence  to  defeat  the  beneficial  plaintiff,  evidently 
proceed  on  the  principle  just  staled,  otherwise  they  would  rest 
on  no  sound  principle,  as  the  general  rule  certainly  is  that  the 
admissions  of  a  party  to  the  record  may  always  be  given  in  evi- 
dence, and  this  upon  the  ground  that  he  cannot  be  compelled 
to  testify;  and  the  reason  is  certainly  the  same  where  he  refuses 
to  testify.  The  case  of  Frear  v.  Evertson,  20  Johns.  142,  shows 
the  true  ground  upon  which  the  exclusion  of  the  admissions  of 
the  nominal  plaintiff  rests.  We  refer  the  court  to  Bauerman  v. 
Radenius,  7  Term  Rep.  G63,  for  a  full  and  masterly  explica- 
tion of  the  rule.  See  also  Greenl.  Ev.  <^<^  171-2-3,  329-30,. 
353-4;  Worrall  v.  Jones,  7  Bing.  177;  Rowlandson  v.  Wain- 
right,  S  Ad.  &  El.  691;  Sally,  use  &c.  v.  Gooden,  5  Ala.  78. 

Peck,  for  the  defendant: 

L  The  plea  filed  the  15th  August  1848  is  bad — 1.  For  un- 
certainty :  It  avers  the  paper  sued  on  (a  sealed  note)  was  made 
payable  to  the  defendant  in  error  hy  fraud  or  mistake.    On  thia 
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Statement,  the  court  cannot  know  whether  it  was  the  one  or  the 
other,  and  therefore  it  amounts  to  no  averment  that  it  was  either. 
1  Ch.  PI.  236,  320 ;  Prigmon  v.  Tiiompson,  Minor,  420. 

2.  It  is  bad  for  insufficiency :  If  made  payable  to  the  de- 
fendant in  error  by  fraud,  it  should  have  stated  in  what  the  fraud 
consisted  and  by  whom  perpetrated. — Giles  v.  Withers,  3  Ala. 
316.  If  by  mistake,  it  would  constitute  no  defence  at  law;  it 
could  only  be  made  available  by  a  bill  in  equity  to  correct  the 
mistake. — Hogan  et  al.  v.  Smith,  —  Ala.  600. 

3.  It  is  bad  because  it  does  not  aver  that  Bagby  is  the  real 
owner  of  the  paper,  that  Hallett  is  a  mere  simulated  party,  and 
that  the  suit  was  brought  for  his  use.  for  the  fraudulent  purpose 
of  defeating  the  alleged  set-off.- — Bowen  v.  Snell,  9  Ala. ;  same 
case.  11  ib.  379. 

4.  If  all  that  is  stated  in  the  plea  be  true,  it  constitutes  no  de- 
fence; it  shows  no  right  of  set-off. — Clay's  Dig.  338,  §  141 ; 
Stockin  V.  Touhnin,  3  S.  &  P.  35 ;  Kennedy  v.  Manship,  1 
Ala.  43;  Gary,  use  &c.  v.  James,  7  ib.  641;  French  v.  Garner, 
7  Port.  The  act  of  1812  (Clay's  Dig.  381,  <§  6,)  has  no  appli- 
cation to  this  case. — 3  S.  &  P.  sujna. 

5.  The  plea  being  bad,  the  demurrer  to  the  replication  was 
properly  visited  upon  it,  although  a  demurrer  had  before  been 
filed  to  the  plea  and  overruled. — Cummins  v.  Gray,  4  S.  ^  P» 
397;  Donnell  v.  Jones  et  al.,  13  Ala.  500. 

6.  The  evidence  did  not  sustain  the  plea  of  non  est  /actum; 
the  court  therefore  properly  charged  the  jury  to  that  effect.  The 
execution  of  the  paper  was  admitted,  and  the  only  objection 
taken  was  to  the  delivery.  The  evidence  showed  there  was 
neither  fraud  nor  mistake  in  making  it  payable  to  the  defendant 
in  error;  that  it  was  intended  to  be  delivered  to  Bagby  at  the 
tinie  it  was  made,  and  was  accordingly  delivered  to  him  in  the 
presence  of  the  plaintiff's  testator,  without  objection.  On  the 
subject  of  delivery,  I  refer  the  court  to  1  Phil.  Ev.  467,  and 
note  888  ;  3  ib.  1281;  2  Greenl.  Ev.  §  297;  Gorgier  v.  Mien- 
ille,  10  Eng.  Con.  Ilep.  16.  The  paper  sued  on  is  to  be  treated 
as  a  promissory  note ;  it  is  made  payable  to  Lewis  or  bearer. — 
Bank  of  iSt.  Clairville  v.  Smith  &  Wells  et  al.,  5  Ohio  11.  222. 
In  declaring  on  a  promissory  note,  it  is  not  necessary  to  aver  a 
delivery,  and  consequently  not  necessary  to  prove  it. — Russell 
V.  Whipple,  2  Cowcn  536.     liienoccius  declares  the  affixing  a 
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seal  to  such  ai\  instrument  as  a  mere  superfluity. — Story  on  Pro- 
missory Notes,  §  55. 

7.  The  evidence  of  the  declarations  of  the  nominal  plaintiff, 
Lewis,  offered  to  be  proved,  were  properly  rejected,  because 
they  were  made  after  Hallett,  for  whose  use  the  suit  was  brought, 
had  acquired  the  beneficial  interest  in  the  debt  sought  to  be  re- 
covered.— Roberts  v.  Traywick  et  al.,  13  Ala.  68,  79,  80. 

CHILTON,  J. — This  was  an  action  of  covenant  brought 
by  the  defendant  in  error  against  Benjamin  Sykes,  as  executor 
of  the  last  will  and  testament  of  Benjamin  Sykes,  deceased,  to 
recover  upon  a  note  under  seal,  whereby  the  testator  in  his  life- 
time "  promised,  on  or  before  the  first  day  of  January  1846,  to 
pay  to  Richard  H.  Lewis,  (the  plaintiff  below,)  or  bearer,  two 
thousand  dollars  in  the  paper  of  the  Bank  of  the  State  of  Ala- 
bama, or  any  of  its  branches;  dated  the  first  of  April  1843."  The 
suit  was  brought  to  the  use  of  William  R.  Hallett.  The  de- 
fendant below  pleaded  several  pleas,  but  as  no  point  is  raised 
upon  any  of  them  except  one,  so  far  as  the  pleading  is  con- 
cerned, we  shall  only  notice  that — we  mean  the  fourth  plea, 
which  reads  as  follows:  "And  the  said  defendant,  by  leave  of 
the  court,  &c.  comes  and  defends,  &c.,  and  says  actio  own,  &c., 
because  he  says  that  the  said  Lewis,  to  whom  the  writing  obli- 
gatory in  the  declaration  mentioned  is  made  payable,  and  in 
whose  name  this  suit  is  instituted,  has  not  now  and  never  had 
any  title,  claim  or  interest  in  the  said  writing  obligatory;  but  that 
the  same  was  made  payable  to  him  by  fraud  or  mistake,  without 
his  knowledge  or  consent.  He  further  avers  that  the  title  to  the 
money  due  from  defendants'  testator,  at  the  time  the  said  bond 
was  executed,  was  due  to  Arthur  P.  Bagby,  to  whom  and  not  to 
the  said  Lewis  the  said  writing  obligatory  on  Us  execution  was 
delivered,  he  being  the  owner  thereof.  He  further  avers  that 
at  the  time  of  making  the  said  writing  obligatory  the  said  Arthur 
P.  Bagby  was  indebted  to  the  President  and  Directors  of  the 
Bank  of  the  State  of  Alabama  in  a  large  sum  of  money,  to-wit, 
the  sum  of  seventeen  hundred  and  seventy-five  dollars,  due  by 
note,  dated  the  1st  June,  1840,  payable  twelve  months  after 
date,  with  John  A.  Bagby  and  Albert  G.  Gooch  as  his  securi- 
ties :  That  on  the  27th  May,  1845,  the  said  bank  by  its  cashier, 
and  for  a  valuable  consideration,  transfered  the  said  note  to  de- 


JANUARY  TERM,  1850. ^;^ 

Sykes,  px'r,  v.  Lewis,  use  &c. 

fendant's  testator,  vvhieh  sum  of  money  is  still  due  and  owing 
from  said  Bagby  to  said  defendant  as  executor  aforesaid,  and 
exceeds  the  amount  due  upon  the  writing  obligatory  aforesaid, 
and  out  of  which  said  sum  of  money  so  due  by  the  said  Bagby 
as  aforesaid,  the  said  defendant  is  ready  and  willing  and  hereby 
offers  to  set  off  and  allow  the  full  amount  due  on  said  writing 
obligatory,  according  to  the  statute,  &c. ;  and  the  defendant 
further  saith  and  avers  that  his  testator  had  no  notice  of  the  said 
pretended  transfer  by  the  said  Bagby  to  the  said  William  R. 
Hallett,  for  whose  use  this  suit  is  brought,  of  the  said  writing 
obligatory,  at  or  previous  to  the  said  27th  May,  1845,  when  the 
note  of  the  said  Bagby  here  offered  to  be  set  off  was  transfered 
to  him  by  the  said  bank,  all  which  he  is  ready  to  verify,  &c." 
To  this  plea  the  plaintiff  demurred,  but  the  County  Court 
overruled  the  demurrer,  and  thereupon  the  plaintiff  filed  his 
replication^  after  the  cause  had  been  transfered  to  the  Circuit 
Court,  which  is  as  follows:  *'  That  he  ought  not  to  be  barred, 
&c.,  because  he  says  that  the  said  writing  obligatory  was  not 
made  paya||^le  to  the  said  plaintiff  by  fraud  or  mistake  without 
the  knowledge  or  consent  of  said  testator,  and  he  avers  that  the 
legal  title  is  in  him,  said  j)laintiff,  and  ever  has  been  since  the 
execution  of  the  same,  and  this  he  prays  may  be  enquired  of  by 
the  country,  &c.'*  To  this  replication  the  defendant  demurred 
and  the  court  visited  the  demurrer  back  upon  the  plea  and  held 
both  it  and  the  replication  bad.  Before  proceeding  to  notice 
the  other  points  made  in  the  argument,  we  propose  to  notice 
the  questions  raised  upon  this  plea.  1.  If  the  plea  was  bad,  the 
court  very  properly,  as  has  several  times  been  decided  by  this 
court,  visited  the  demurrer  to  the  replication  back  upon  it,  not- 
withstanding a  denmrrer  to  it  had  previously  been  overruled. — 
Cummins  v.  Gray,  4  Stew.  &  Por.  Rep.  U97;  Donnell  v.  Jones 
et  al.  la  Ala.  490-500. 

2.  Is  the  plea  good?  It  is  objected  to  on  four  grounds — 1st, 
For  uncertainty,  avering  in  the  alternative  that  the  sealed  note 
sued  upon  was  made  payable  to  Lewis  through  fraud  or  mis- 
take. i?d,  For  insufficiency,  the  circumstances  constituting  the 
fraud  not  being  avered,  and  the  njistake  constituting  no  defenct; 
at  law.  Jj(l,  Becau.^e  it  does  not  sufficiently  aver  that  a  simu- 
lated transfer  was  made  by  Bagby,  the  real  owner  of  the  note,  tu 
Hallett,  for  the  fraudulent  purpose  of  defeating  the  alleged  sjet 
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oft';  and  4t.h,  That  conceding  all  ihe  allegations  of  the  plea  to 
be  true,  it  shows  no  riglit  of  set  off.  On  the  other  hand,  it  is 
centended  by  the  counsel  for  the  plaintiff  in  error,  that  the  aver- 
ment that  the  note  was  made  payable  to  Lewis  through  fiaud  or 
mistake,  was  but  inducement  preparatory  to  the  set  off  pleaded, 
and  irJght  be  stricken  out  as  surplusage  without  injury  to  the 
plea,  and  that  the  case  made  by  the  plea  falls  within  the  princi- 
ple settled  by  this  court,  in  Bowen  v.  Snell,  9  Ala.  48 1  In  that 
case  assumpsit  was  brought  on  a  promissory  note  by  the  payee  for 
the  use  of  one  Walking  Salter.  The  defendant  pleaded  that 
the  note  really  belonged  to  one  John  G.  Salter  and  that  the  suit 
was  instituted  for  his  benefit.  He  then  set  forth  his  ownership 
of  a  legal  demand  against  .John  G.  exceeding  the  demand  sued 
on,  and  avered  its  acquisition  before  the  suit  was  instituted  and 
offered  to  set  it  off.  The  County  Court  sustained  a  demurrer 
to  the  plea,  but  this  court  reversing  the  judgment  of  the  inferior 
court,  said  that  a  set  off  may  be  pleaded  against  a  party  really 
interested  though  not  a  parly  to  the  record,  and  that  it  would  be 
monstrous  if  an  insolvent  man  could  prevent  a  set  (^against  his 
claim  by  indicating  upon  the  record  that  the  suit  was  brought 
for  the  benefit  of  a  third  person.  This  decision  is  a  very  libe- 
ral but  we  think  a  just  and  correct  exposition  of  our  statute  of 
set  off.  We  do  not  think,  however,  that  it  at  all  afiecis  the 
present  case  favorably  to  the  plaintiff  in  error.  In  the  case  at 
bar,  the  effort  is  not  to  set  off  a  demand  against  the  person  for 
whose  use  in  fact  the  suit  is  brought.  •  It  is  not  pretended  that 
Hallett,  for  whose  use  the  suit  is  brought,  is  not  the  party  really 
interested  and  solely  concerned  in  the  recovery.  Neither  was 
there  any  attempt  to  show  that  the  note  was  transfercd  to  Hallett 
with  the  fraudulent  intent  to  defeat  the  set  off  which  the  defend- 
ant had  procured  against  Bagby,  or  even  that  Bagby  or  Hallett 
were  apprised  of  the  existence  of  such  set  off  before  the  al- 
leged transfer  of  the  equitable  interest  in  the  note.  Had  the 
plea  denied  all  interest  in  Hallett  and  avered  that  Bagby  was 
the  sole  beneficiary,  then  the  cases  would  be  analogous,  but  in- 
stead thereof  the  attempt  is  to  fix  in  him  at  the  time  the  note 
was  given  the  legal  as  well  as  equitable  title  to  the  same,  so  that 
under  the  statute  of  set  off  the  j)!aintiff  in  error  might  avail 
himself  of  ihe  demand  acquired  by  him  from  the  bank  against 
Bagby  as  a  defence,  having  no  notice  at  the  time  of  acquiring  ii 
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of  the  transfer  to  Hallett.  Now  it  is  perfectly  clear  that  for  any- 
thing properly  avere<}  in  this  plea,  the  legal  right  of  action  upon 
this  note  was  at  the  time  of  its  execution,  and  still  continues  to 
be  in  Lewis,  the  payee.  If  it  is  said  that  it  was  made  payable 
ro  him  by  fraud  and  therefore  he  acquired  no  legal  right  of  ac- 
tion, the  fraud  alleged  in  the  plea  would  become  a  substantive 
allegation  of  it,  and  the  plea  would  than  be  evidently  bad  for 
failing  to  set  out  in  what  the  fraud  consisted  and  by  whom  it  was 
perpetrated.  If,  however,  mistake  is  relied  upon  for  a  similar 
purpose,  then  the  answer  is  that  the  mistake  cannot  be  corrected 
in  a  court  of  law.  The  legal  title  then  being  in  Lewis,  and  the 
equitable  title  in  Baghy,  let  us  see  the  condition  in  which  the 
several  parties  were  placed  in  respect  of  the  alleged  set  off. 
Bagby  for  a  valuable  consideration  transfered  his  interest  to 
Hallett,  as  we  must  intend  for  the  purposes  of  this  argument, 
the  plea  not  asserting  the  contrary.  Lewis  then  being  the  only 
person  who  could  maintain  an  action  at  law  upon  the  note,  ceased 
to  hold  the  legal  title  in  trust  for  Bagby,  but  held  for  Hallett, 
who  thereupon  became  the  equitable  owner  of  the  claim  and 
had  the  right  to  use  the  name  of  Lewis  in  suing  upon  the  de- 
mand, subject  to  Lewis'  right  to  be  indemnified  against  the  costs. 
Now  we  think  it  impossible  to  distinguish  this  case,  in  principle, 
from  the  case  of  Stocking  against  Toulmin,  3Stew.  &Por.  Rep. 
35.  There,  as  in  this  case,  the  effort  was  to  obtain  a  set  off 
against  an  intermediate  holder  who  had  given  value  for  the  note 
which  the  defendant  had  acquired  before  the  assignment  against 
the  intermediate  assignee.  But  the  court  held  that  **  a  right  of 
set  off  against  a  note  or  bond,  under  our  statute,  does  not  exist 
for  demands  subsisting  against  intermediate  assignees  through 
whose  hands  such  note  or  bond  may  have  passed  by  blank  in- 
dorsement or  otherwise."  Why  may  not  Hallett  in  this  case, 
as  well  insist  upon  the  exclusion  of  the  set  off  of  Sykes  against 
Bagby,  as  Stocking  in  the  case  cited?  We  think  he  may  and 
that  the  set  off  was  properly  rejected.  Hallett  had  a  right  to 
repose  upon  the  legal  presumption  deducible  from  the  face  of 
of  the  note,  and  the  possession  of  it  by  his  vendee,  that  Lewis 
was  the  legal  owner  and  Bagby  the  equitable,  and  having  that 
right,  his  bona  fide  purchase  of  tJic  note  should  be  protected 
against  the  set  oil*  of  Sykes,  who  by  his  act  has  enabled  Bagby 

lo  iranifer  the  note  ai  freeJ  from  auv  act  off  existing   a<;ainsl 
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him  as  an  intermediate  holder. — Stocking  v.  Toulmin,  siifna ; 
Kennedy  v.  Manship  et  al..  1  Ala.  43.  Without  elaborating 
this  point,  we  are  fully  satisfied  that  under  our  statute  of  set 
oft'  and  tlie  adjudications  of  this  court  upon  it,  the  plea  above 
refered  to  was  bad  and  the  demurrer  to  it  properly  sustained. 
3.  The  defendant  interposed  the  plea  of  noii  est  factum,  and 
after  the  plaintiff  had  read  the  note,  the  signature  to  which  was 
admitted  to  be  genuine,  the  defendant  proved  the  following  cir- 
cumstances connected  with  the  making  of  the  bond,  namely — 
That  Arthur  P.  Bagby  had  purchased  a  house  and  lot  in  the 
city  of  Tuscaloosa,  from  Lewis,  the  plaintiff,  at  the  price  of 
$10,000,  and  executed  a  mortgage  on  said  premises  to  secure 
the  payment  of  the  purchase  money:  That  a  portion  of  said 
purchase  money  remaining  due,  Bagby  sold  the  bouse  and  lot 
to  Sykes  for  $8,000 — two  thousand  of  which  was  paid  down 
and  the  residue  to  be  paid  in  three  equal  annual  payments;  and 
it  was  agreed  between  Bagby,  Sykes  and  Lewis  that  there 
should  be  a  foreclosure  and  sale  under  the  mortgage  in  order  tO' 
perfect  Sykes'  title  :  That  Bagby  and  one  Lindsey  made  a  set- 
tlement by  which  the  amount  due  from  Bagby  to  Lewis  wa» 
ascertained.  The  notes  were  drawn  for  $2,000  each,  all  pay- 
able like  the  one  now  in  suit.  The  notes  being  signed  by 
Sykes  and  lying  on  the  table,  the  cash  payment  of  $2,000  and 
the  two  notes  first  falling  due  were  handed  to  one  Vaughn  for 
Lewis,  and  the  third,  being  the  one  now  in  suit,  was  handed  to 
Bagby,  and  the  same  was  not  handed  to  nor  was  it  ever  in  the 
possession  of  Lewis.  The  defendant  then  offered  to  prove 
certain  declarations  made  hy  the  nominal  plaintiff,  Lewis,  since 
the  commencement  of  this  suit,  to  the  effect  that  he  had  no  in- 
terest in  the  note  and  never  knew  of  its  existence ;  that  he  had 
received  two  notes  of  Bagby  which  with  the  money  received 
overpaid  his  demand,  and  that  he  had  executed  his  bond  to 
refund  to  Bagby  the  overplus.  This  proof  was  excluded  by 
the  court  against  the  defendant's  objection.  This  being  sub- 
stantially all  the  proof,  the  defendant's  counsel  asked  the  court 
to  charge  the  jury  that  upon  this  evidence  they  must  find  the 
issue  in  favor  of  the  defendant:  And  further,  that  unless  there 
was  a  delivery  of  the  bond  sued  on  to  the  plaintiff  by  the  obligor 
in  said  bond,  this  issue  must  be  found  for  the  defendant,  and 
that  the  jury  could  not  Infer  from  the  facts  in  evidence  that  a 
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<Jelkery  of  the  bond  had  been  made  by  the  obligor  to  Lewis, 
the  plaintiff.  These  charges  the  court  refused  to  give,  and 
charged  the  jury  "  that  in  such  a  case  as  the  present,  being  a 
bond  for  the  payment  of  money,  tliey  might  infer  from  the  facts 
in  evidence  a  delivery  to  the  plaintiff,  and  that  upon  the  evi- 
dence, if  they  believed  it,  they  should  find  for  the  plaintilF." 

There  was  no  conflict  of  testimony  in  this  case — no  differ- 
ence whatever  in  regard  to  the  facts,  and  there  was  nothing 
improper  therefore  in  the  court  stating  to  the  jury  the  law 
arising  upon  them  as  controling  the  case.  The  fact  as  to 
delivery  shown  by  the  proof  and  conceded  here  by  the  counsel 
for  the  plaintiff  in  error  is,  that  Sykes  having  signed  the  note 
payable  to  Lewis,  delivered  it  to  Bagby,  or  which  is  the  same 
thing,  it  was  delivered  to  Bagby  in  his  presence.  Without 
stopping  to  ascertain  the  difference,  if  any  exists,  between  pro- 
missory notes  for  the  payment  of  money  under  seal  and  not 
under  seal,  so  far  as  regards  the  Question  of  delivery,  we  do  not 
hesitate  to  pronounce  that  in  this  case  the  facts  show  a  sufficient 
delivery  to  authorise  Hallett  to  use  the  name  of  Lewis,  the 
payee,  to  sue  upon  the  note  for  his  use.  It  was  delivered  to 
Bagby,  the  beneficiary,  to  operate  as  a  legal  obligation  in  favor 
of  Sykes  to  pay  him  for  the  use  of  Bagby,  or  of  any  other  per- 
son who  should  afterwards  acquire  it  By  bona  fide  transfer,  the 
■amount  of  money  specified  in  it.  A  formal  delivery  to  the  ob- 
ligee in  any  case,  even  in  respect  to  the  most  solemn  instru- 
ments, is  unnecessary.  If  no  condition  be  annexed,  if  nothing 
remains  to  be  performed  to  give  effect  to  the  instrument,  its 
signing,  sealing  and  attestation  as  a  valid  instrument  between 
tlie  parties  will  make  it  complete,  it  is  said,  even  though  it  may 
remain  in  the  hands  of  the  grantor  or  bar<jainor. — iSee  Farrar  v. 
Bridges,  5  Hump.  41 1-'13.  8o,  also,  it  is  said  a  deed  or  bond 
securing  certain  benefits  to  persons  not  aware  of  its  execution, 
when  delivered  to  another  for  the  beneficiaries,  is  as  well  and 
effectually  delivered  in  law,  and  as  irrevocable  as  if  delivered 
to  the  parties  themselves. — (Jraham  v.  Lambert,  5  Humph. 
Term.  Kep.  SB^-'?.  In  the  case  before  us  the  bond  becomes 
operative  according  to  the  contract  of  the  parties.  When  de- 
livered to  Bagby  nothing  remained  to  be  done  to  render  it  ef- 
feciual.  He  was  the  party  l)cneGcially  interested,  and  to  hold 
ihat  a  bona  fide  transferee  from  bun  should  not  recover  because 
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no  formal  delivery  was  made  to  Lewis,  would  open  a  door  to 
the  grossest  fraud  and  imposition,  and  destroy  many  rights 
which  have  vested  in  the  business  transactions  of  the  country. 

As  to  the  exclusion  of  the  declarations  of  the  nominal  plain- 
tiff, who  has  no  interest  in  this  suit,  which  declarations  were 
made  after  suh  brought,  it  is  sufficient  to  say  that  this  court  has 
virtually  repudiated  such  declarations,  in  the  case  of  Roberts 
V.  Trawick,  13  Ala.  GS.  We  are  aware  that  there  are  numer- 
ous English  and  some  American  authorities  the  other  way,  but 
we  cannot  reconcile  such  decisions  with  reason.  Can  the 
nominal  plaintiff,  who  has  no  interest,  by  his  most  solemn  act 
release  tlie  defendant?  All  agree  that  he  cannot.  Now  is  it 
not  absurd  then  to  hold  that  he  may  do  by  his  oral  declarations 
what  the  law  will  not  permit  him  to  do  by  the  most  solemn  act 
having  the  direct  object  in  view?  This  would  be  opposed  to 
every  legal  analogy,  and  we  cannot  sanction  the  doctrine. 

Our  conclusion  is,   the  judgment  must  be  affirmed. 


LYDE  ET  ALS.  vs.  TAYLOR  et  Ats. 

J:  Wheye  a  party  in  a  chancery  guit  proceeds  to  examine  a  witness,  T\boin 
he  knows  to  be  interested,  the  deposition  earnot  be  excluded  at  his  in- 
stance on  the  sole  ground  oi"  the  incompetency  of  the  witness. 

2.  A  bona  fide  purchaser  from  one  who  has  but^  life  estate  in  a  chattel 
acquires  no  greater  interest  than  his  vendor  had. 

3.  Where  a  deed  of  gift  of  slaves,  with  reservation  of  a  remainder,  is  exe- 
cuted in  another  State,  and  the  slaves  are  br«>ught  into  this,  a  record  of 
the  deed  is  not  necessary  to  protect  the  remainder.  The  second  section 
of  the  statute  of  frauds  applies  only  to  detds  made  and  executed  in  this 
State. 

4.  When  a  tenant  for  life  has  conveyed  the  slaves  absolutely  to  diflPerenfc 
persons,  who  claim  the  entire  titl^  and  deny  that  of  the  remainder-men,. 
a  court  of  equity  will  interpose  and  secure  to  them  the  futu«e  enjoyment 
of  their  rights.  . 

Error  to  the  Chancery  Court  of  Montgomery.    Tried  before 
tlie  Hon.  Anderson  Crenshaw. 
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The  object  of  this  bill,  which  was  filed  by  the  plaintiffs 
asrainst  the  defendants  in  error,  was  to  obtain  security  for  the 
forthcoming  of  certain  slaves  in  the  possession  of  the  defendants, 
in  which  the  plaintiffs  claim  the  remainder  after  the  death  of  their 
mother,  Mary  Jane  Lyde,  by  virtue  of  two  deeds  of  gift  execu- 
ted by  their  grandfadier,  Alex'r  Lamb.  The  defendants,  who,  the 
bill  alleges,  claim  the  absolute  title  to  the  slavesand  deny  the  rights 
of  the  plaintiffs,  rely  on  a  title  acquired  from  John  J.  Lyde,  the  hus- 
band of3Iary  Jane,  arid  insist  diat  they  claim  the  entire  tide,  that- 
they  are  bona  fide  purchasers  without  notice,  and  that  they  are  pro- 
tected by  the  second  section  of  the  statute  of  frauds.  Mary  Jane 
Lyde,  who  was  a  security  on  the  injunction  bond  executed  by 
the  plaintiffs,  was  examined  at  the  instance  of  the  defendants, 
and  upon  the  hearing  the  plaintiffs  offered  to  read  her  testimony, 
but  the  chancellor  upon  the  objection  of  the  defendants  excluded 
it  on  the  ground  of  her  incompetency.  The  chancellor  dismissed 
the  bill,  and  the  plaintiffs  appealed  from  his  decree. 

Martin  &  Belser,  for  plaintiffs  in  error: 

1.  The  deed  to  John  J.  Lyde,  trustee,  created  a  vested  re- 
mainder in  the  slaves  to  the  children  of  Mrs.  Lyde. — 2  Black. 
Com.  1G9,  171;  4  Kent's  Com.  202  to  206;  Fearne  on  Rem. 
210;  Dunn  v.  Davis,  12  Ala.  13-5  ;  Price  v.Talley,  10  Ala. 946; 
Woodley  v.  Findley,  9  ib.  720  ;  Kinget  v.  Leak,  2  Dev.  & 
Batt.  135.  As  remainder-men,  their  rights  could  not  be  de- 
feated by  the  act  of  the  tenant  for  life. — 4  Kent's  Com.  202-5, 
235,  209;  Fearne  on  Rem.  216;  Woodley  v.  Findley,  9  Ala. 
720;  Price  v.  Talley,  10  ib.  946;  Kinget  v.  Leak,  2  Dev.  &; 
Batt.  135  ;  Cole  v.  Robertson,  1  Ired.  544  ;  Lewis  v.  Mobley, 
4  Dev.  &  Batt.  233. 

2.  The  circumstances  are  sufficient  to  authorise  the  complain- 
ants to  require  the  security  to  be  given  by  the  purchasers  for  the 
property.  Where  there  is  a  reasonable  ground  for  appreiien- 
sion  oil  the  part  of  the  remainder-man,  the  court  will  order  the 
tenant  for  life  to  give  security  for  the  property. — Lewis  et  al.  y. 
Hudson,  6  Ala,  467;  Lamb  v.  VVragg  &  Stewart,  S  Porter,  83; 
Jjatimer  v.  Flgin,  4  Dess.  Ch.  2S-9-30  ;  Covenhoven  v.  Huler, 
2  Paige,  132}  James  v.  Scott,  9  Ala.  679. 

3.  The  chancellor  erred  in  rejecting  the  testimony  of  Mrs. 
Lyde.    At  law  it  has  beeu  ruled  that  the  opposite  party  muy  use 
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the  deposition  when  he  has  been  cited  to  attend  the  takmg  and 
has  cross-examined,  and  the  rules  of  evidence  are  the  same  in 
law  and  equity. — Stewart  et  al.  v.  Hood  et  al.,  10  Ala.  607 
Yeaton  v.  Fry,  3  Cranch,  S.35;  Rogers  v.  Barnett,4  Bibb,4S0 
Ansley  v.  Wood,  1  Hop.  Ch.  230;  Ritchie  v.  Lyne,  1  Call  491 
Morrison  v.  Hart,  2  Bibb,  28;  Webster  v.  Lee,  5  Mass.  334 
Reed  v.  Clarke,  4  Monroe,  137;  Benson  v.  Leroy,  1  Paige,  122 

4.  Neither  those  who  purchased  or  who  claim  the  property 
through  Mr.  or  Mrs.  Lyde  can  be  considered  innocent  pur- 
chasers for  a  valuable  consideration  without  notice,  and  therefore 
the  chancellor  erred  in  deciding  otherwise. — Smoot  v.  Fitz,  9 
Porter,  72;  Frow  v.  Ferguson,  11  Ala.  S80 ;  Walker  et  al.  v. 
Miller  &  Co.,  ib.  lOSl-2-3  ;  Dick  v.  Tillinghast,  4  Paige,  21-5; 
Rowan  v.  Adams,  1  Smede  &  Mar.  ch.  45;  Harris  v.  Carter, 
3  Stew.  238.  Purchasers  at  sheriff's  sale  are  affected  with  all 
the  equities  which  bind  the  person  whose  interest  they  buy,  and 
are  not  within  the  rule  which  protects  a  purchaser  without  no- 
tice.— Dred  V.  Hill,  1  Dev.  &  Batt.  Eq.  43G;  Ullier  v.  Lythe, 
6  Ohio,  482;  Smith  v.  Paynter,  -5  Serg.  &  Rawle,  226; 
Knight  V.  Jordan,  6  Hum.  102. 

5.  The  deeds  being  executed  in  South  Carolina  and  the  pro- 
perty delivered  there  also  to  the  trustee,  the  legislative  acts  of 
this  State  do  not  in  any  manner  influence  the  gift  so  as  to  des- 
troy the  remainder. — Calterlin  v.  Hardy,  10  Ala.  511 ;  Adams 
V.  Broughton,  13  ib.  731 ;  Thomas  v.  Howard,  6  ib.  121;  Fel- 
der  V.  Harper,  12  ib.  612.       » 

Thos.  Williams,  Jr.,  for  the  defendants. 

DARGAN,  C.  J. — The  first  question  to  which  our  attention 
is  directed  is  whether  the  complainants  are  entitled  to  read  as 
evidence  the  deposition  of  Mary  Jane  Lyde.  She  was  exam- 
ined at  the  instance  of  the  defendants  and  cross-examined  by 
the  complainants.  At  the  hearing  of  the  cause  the  defendants 
objected  to  the  reading  of  her  deposition  on  the  ground  of  inter- 
est, she  being  security  on  the  injunction  bond.  The  defendants 
knew  or  were  bound  to  know  that  she  was  a  security  on  the 
bond  before  they  examined  her,  and  the  question  is,  can  a  party 
to  a  suit  in  equity  examine  a  witness  he  knows  to  be  intere:rted, 
aiul  afier  he  lias  been  examined  object  at  the  hearing  lo  tlie  com- 
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petency  of  his  testimony  on  the  ground  of  interest  alone  ?  The 
general  rule  on  the  subject  is,  that  objections  to  the  competency 
of  a  witness  must  be  made  as  soon  as  his  interest  is  discovered, 
and  if  the  party  go  on  to  examine  the  witness,  knowing  that  he 
is  interested,  the  objection  is  waived,  for  he  cannot  be  permitted 
10  ascertain  by  an  examination  of  the  witness-,  first  what  he  will 
depose  to,  and  then  reject  it  if  he  dislikes  the  testimony. — 1 
Greenl.  Ev.  <§.§  420-1.  In  the  case  of  Stewart  v.  Hood,  10  Ala. 
COO,  a  witness  was  examined  by  the  defendants  and  cross-ex- 
amined by  the  plaintiff.  On  the  trial  the  plaintiff"  offered  to 
read  the  deposition,  and  the  defendant  objected  to  it  on  the 
ground  that  the  witness  was  interested.  Judge  Goldthwaile,  in 
delivering  the  opinion,  said  :  "  If  the  witness  was  examined  in. 
open  court,  it  is  very  certain  we  should  never  hear  the  objection 
of  interest  from  the  party  offering  him,  and  certainly  there  is  no 
good  to  result  from  a  practice  that  will  permit  a  party  first  to 
ascertain  by  an  actual  examination  what  a  witness  will  swear  to, 
and  then  admit  or  exclude  him  at  pleasure."  This  is  the  rule 
of  practice  that  prevails  at  law,  but  we  see  no  reason  why  a  dif- 
ferent rule  should  prevail  in  equity.  A  party  should  not  be 
permitted  to  speculate  on  the  testimony  of  an  itjterested  witness, 
any  more  in  equity  than  at  law;  but  in  both  courts,  if  he  goes 
on  to  examine  an  interested  witness,  with  a  knowledge  of  his 
interest,  he  sliould  not  be  permitted  to  object  to  it  on  that  ground, 
springing  the  objection  for  the  first  time  at  the  final  hearing. 

2.  Alexander  Lamb,  the  father  of  Mrs.  Mary  .lane  Lyde,  ex- 
ecuted two  deeds,  one  bearing  dale  the  10th  of  January  1S26, 
ti)e  other  the  17th  of  March  1S32 — each  deed  embracing  differ- 
ent slaves.  By  both  deeds  he  conveyed  the  slaves  named  in 
them  to  John  J.  Lyde,  the  husband,  in  trust  for  Mary  Jane  du- 
ring her  natural  life,  and  after  her  death  to  the  children  of  Mary 
Jane  and  John  J.  Lyde,  who  should  be  living  at  the  death 
of  their  mother.  By  neither  deed  was  a  separate  estate  created 
in  favor  of  Mrs.  Lyde,  but  .lohn  J.  Lyde,  the  husband,  became 
cniitlc<l  to  them  during  the  life  of  his  wife,  and  the  children  of 
the  marriage,  who  survive  their  mother,  take  them  after  her  death. 
This  is  the  construction  heretofore  placed  on  these  same  deeds  by 
this  court,  in  Wragg  and  Stewart  v.  Lamb,  8  I*orter,  73.  The 
defendants  however  contend  liiat  they  are  purchasers  from  .John 
J.  Lydo  for  a  valuable  consideruiion  without  notice,  and  should 
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therefore  be  protected  in  a  court  of  equity  against  the  claim  of 
the  plaintiffs.  It  is  not  necessary  to  enter  into  an  examination 
of  the  question,  have  the  defendants  acquired  title? — for  if  we 
suppose  that  they  are  bona  fide  purchasers  from  John  J.  Lyde, 
or  from  his  representative,  and  that  they  paid  a  full  price,  without 
notice  of  the  title  of  complainants,  yet  they  have  acquired  by  their 
purchase  only  such  title  as  their  vendor  had ;  for  the  vendor  of 
a  chattel,  although  in  actual  possession,  can  convey  only  such 
title  as  he  has,  and  cannot  by  his  sale  divest  the  title  of  another, 
who  neither  assents  to  nor  recognizes  his  act. — Williams  v. 
Marle»  11  Wend.  80  ;  Everett  v.  Coffin,  6  Wend.  609 ;  Wheel- 
wright V.  Depeyster,  1  Johns.  470.  It  is  true  that  if  the  entire 
title  at  the  time  of  the  sale  was  vested  in  the  vendor,  although 
he  had  obtained  it  under  such  circumstances  that  the  original 
owner  could  annul  the  contract  and  reclaim  the  goods,  yet  if 
the  party  who  has  obtained  the  title  sells  them  to  another  hmia 
fide  and  for  a  valuable  consideration,  before  proceedings  have 
been  taken  by  the  original  owner  to  divest  the  title  and  recover 
possession,  the  purchaser  acquires  a  title  which  the  original 
owner  cannot  defeat,  ehher  at  law  or  in  equity. — Story  on  Sales. 
'^"^  200-1,  and  cases  there  cited.  But  it  must  be  observed  that 
in  those  cases  the  entire  title  to  the  chattel  at  the  time  of  the  sale 
was  in  the  vendor  and  it  passed  to  the  vendee,  and  in  the  hands 
of  a  purchaser  who  bought  hona  fide,  the  tide  is  purged  of  the 
fraud;  and  his  equity  being  equal  to  the  equity  of  the  original 
owner  and  connected  with  the  legal  title,  there  is  no  reason  why 
the  original  owner  should  be  permitted  to  recover  against  such 
a  purchaser.  But  whentdie  vendor  has  no  title  at  all,  or  but  a 
limited  or  partial  title,  as  for  life  or  other  less  estate,  he  imparts 
to  his  vendee  only  such  title  as  he  had  at  the  time  of  the  sale. 
Assuming  then  that  the  defendants  are  6o7?a^*:?e  purchasers  from 
John  J.  Lyde,  they  acquired  only  such  title  as  he  had  at  the 
time  of  the  sale,  which  was  a  title  during  the  life  of  his  wife, 
Mary  Jane  Lyde. 

3.  It  is  however  contended  that  if  the  defendants  are  bona 
fide  purchasers,  they  are  protected  by  the  second  section  of  the 
statute  of  frauds,  as  the  deed  has  not  been  recorded  in  the  man- 
ner prescribed  by  that  act.  The  clause  relied  on  is  in  the  fol- 
lowing languasre  :  "  In  like  manner,  where  any  loan  of  goods 
or  chattels  shall  be  pretended  to  have  been  made  to  any  person 
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with  whom  or  those  claiming  under  him  possession  shall  have  • 
remained  for  the  space  of  three  years  without  demand  made  and 
pursued  by  due  course  of  law  on  the  part  of  the  pretended 
lender,  or  where  any  reservation  or  limitation  shall  be  pretended 
to  have  been  made  of  a  use  or  property  by  way  of  condition, 
reversion,  remainder,  or  otherwise,  in  goods  or  chattels,  the 
possession  whereof  shall  have  remained  in  another  as  aforesaid, 
the  same  shall  be  taken  as  to  the  creditors  and  purchasers  of  the 
persons  aforesaid  so  remaining  in  possession  to  he  fraudulent 
within  this  act,  and  that  the  absolute  property  is  with  the  pos- 
session, unless  such  loan,  reservation  or  limitation  of  use  or 
property  is  declared  by  will  or  deed  in  writing  proved  and  re- 
corded as  aforesaid."  In  the  case  of  Felder  v.  Harper,  12  Ala. 
G12,  it  was  said  by  this  court,  that  a  reservation  in  a  deed  of 
gift  of  a  remainder  in  a  slave  to  a  third  person,  after  the  deter- 
mination of  a  life  estate,  is  within  this  statute,  and  therefore 
void  as  against  the  creditors  of  and  purchasers  from  the  tenant 
for  life,  after  the  lapse  of  three  years,  unless  the  deed  be  recorded 
as  the  statute  directs.  We  do  not  deem  it  necessary  to  give  this 
decision  a  critical  examination,  for  the  deed  under  which  the 
complainants  derive  their  title  was  executed  in  the  State  of  South 
Carolina  ;  and  in  the  case  of  Adams  v.  Broughton,  13  Ala.  731, 
this  court  held,  after  a  deliberate  examination  of  the  question, 
that  this  statute  was  only  intended  to  operate  on  deeds  made  and 
executed  in  this  State,  and  did  not  apply  to  or  comprehend 
deeds  executed  in  another  State.  So  also  in  the  case  of  Cat- 
terlin  v.  Hardy,  10  Ala.  511,  it  was  held  that  where  a  deed  of 
gift  was  executed  in  North  Carolina,  by  which  a  life  estate  was 
conveyed  in  the  slaves  to  one  and  his  wife,  and  after  their  death 
the  remainder  to  the  children  of  the  marriage,  that  it  was  not 
necessary  on  the  removal  of  the  slaves  to  this  State  to  have  the 
deed  recorded  in  order  to  protect  tlie  title  of  the  children  to  the 
remainder  against  the  creditors  of  their  father.  Under  the  in- 
fluence of  these  decisions,  which  we  must  consider  as  settling 
tlie  question,  we  must  hold  that  the  statute  relied  on  can  have  no 
inflnence  on  the  deed  or  on  the  title  of  the  plaintiffs. 

4.  The  complainants  are  remainder-men,  and  entitled  to  come 
into  a  court  of  C(juity  and  require  security  of  the  defendants  that 
tlie  slaves  be  forthcoming  at  the  death  of  their  mother,  if  they 
show  there  is  danger  of  loss  or  injury  to  tlieir  interest  without 
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such  security. — 2  Story's  Eq.  142-3  ;  Lewis  v.  Hudson,  6  Ala. 
463 :  James  v.  Scott,  9  Ala.  579.  The  fact  t]>at  the  slaves 
have  been  conveyed  absolutely  to  difFereni  individuals,  wlio  as- 
sert absolute  tide  to  them  and  deny  the  right  of  the  complain- 
ants, constitutes  a  sufficient  ground  to  warrant  the  inlerpositon 
of  the  court  in  favor  of  the  complainants,  and  to  make  such  or- 
der and  decree  as  will  secure  to  them  the  future  enjoyment  of 
their  rights. 

The  decree  dismissing  the  bill  must  therefore  be  reversed 
and  the  cause  remanded,  that  further  proceedings  may  be  had 
in  conformity  with  the  law  as  here- expressed. 


TOWxNSEND  ET  AL.  1-5.  JEFFRIES'  EXECUTORS. 

1.  A  presumption  against  the  express  averment  of  the  record  cannot  be 
indulged  even  in  support  of  the  judgment. 

2.  Where  therefore  the  record  shows  tha.t  an  issue  was  made  up  between 
the  parties,  and  the  judgment  entry  recites  that  the  jury  were  sworn 
"  to  ascertain  and  assess  the  said  phiintiff's  damages,"  it  cannot  be  in- 
tended that  they  were  sworn  to  try  the  issue,  nor  will  the  fact  that  they 
passed  upon  it  cure  the  defect. 

Error  to  the  Circuit  Court  of  Madison.  Tried  before  the 
Hon.  Thomas  A.  Walker. 

James  Robinsox,  for  the  plaintiff  in  error: — The  defend- 
ants below  filed  three  or  four  pleas.  To  two  there  were  de- 
murrers. These  demurrers  w-ere  not  acted  on  by  the  court.  The 
judgment  entry  recites  that  the  parties  came  by  their  attornies, 
and  also  that  a  jury  was  empanelled.  The  entry  furdier  recites 
that  the  jury  was  sworn  to  ascertain  and  assess  the  plaintiff's 
damages,  when  the  jury  should  have  been  sworn  to  try  the  issues 
between  thc^jarties.  In  thus  swearing  the  jury  the  court  wholly 
disregarded  our  pleas,  and  in  fact  turned  us  and  our  pleas  out 
of  court.  Whenever  there  is  an  issue  joined  the  court  is 
bound  to  empanel  to  try  that  issue,  and  cannot  treat  that  issue 


I 


JANUARY  TERM,  1850. 277 

Townsend  et  al.  v.  Jeffries'  Ex'rs. 

as  a  nullity  and  direct  the  jury  simply  to  assess  plaintiff's 
damages. 

C.  C.  Clay,  Jr.  for  defendants: 

1.  There  is  no  error  in  the  swearing  of  the  jury.  1.  Even 
supposing  they  were  sworn  '*  to  ascertain  and  assess  said  plain- 
tiff's damage"  as  set  out  in  the  record,  yet  that  is  substantially 
correct,  though  not  according  to  technical  form.  To  ascertain 
plaintiff's  damage  necessarily  required  of  them  an  enquiry  of 
defendant's  guilt,  or  to  try  the  issues  joined  according  to  the  evi- 
dence.  If  they  found  defendants  not  guilty,  there  was  no  damage. 

2.  But  tlie  court  will  presume  the  jury  was  sworn  according 
to  law,  unless  the  contrary  is  clearly  shown  by  the  record.     The 

.  record  does  not  set  forth  the  terms  of  the  oath,  but  narrates  the  fact 
that  they  were  duly  sworn. — McKae  v.  Tilman  et  al.  6  Ala.  487. 

3.  If,  however,  the  term,  ascertain  plaintiff's  damage,  does 
not  necessarily  imply  an  enquiry  into  the  issue  of  guilty  or  not 
guilty,  and  the  court  will  not  presume  that  the  oath  was  pro- 
perly administered,  then  the  fair  legal  presumption  is  that  de- 
fendants waii'td  their  "picas  and  submitted  to  the  jury  the  enquiry 
of  damages.  To  sustain  a  judgment  every  thing  compatible 
with  the  record  will  be  presumed.  All  reasonable  intendments 
are  made  in  favor  of  the  regularity  of  the  proceedings  of  a  court 
of  general  jurisdiction.  Thus,  where  judgment  nil  (licit  is  ren- 
dered, though  pleas  are  on  file,  presumption  is  defendant  was 
present  by  his  counsel  and  did  not  attempt  to  sustain  his  plea. 
Hryant  v.  Simpson,  3  Stew.  339.  So  court  presumes,  where 
judgment  entry  recites  parlies  appea  ed  and  jury  found  a  ver- 
dict, that  it  was  on  a  jn-o-pcr  issue,  though  no  pleas  appear. — 
Hitchcock  V.  Lucas,  2  Ala.  2S7.  So  coiui  will  presume  jury 
were  sworn,  though  record  don't  soy  so. — Minor  03-138.  Can 
the  defendants  now  be  heard  to  deny  tliis  presumption  of  waiver 
of  their  plea,  when  they  were  present  and  did  not  object  to  the 
form  of  the  oathY — Findlay  v.  Buchanan,  1  Blackf.  13;  4  ib.  189; 
Cornelius  v.  Boucher,  Breese,  13. 

II.  There  was  no  error  in  rendering  jiuigmenton  the  ver- 
dict. The  verdict  was  clearly  responsive  to  the  issue.  They 
6nd  for  the  phinfifis.  What  do  they  find  for  the  plaintiffs'? 
Why  the  issues  joined — that  is,  that  defendants  are  guilty,  for 
tny  olljcr  supposition  is  absurd.     To  conclude  that  they  found 
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for  the  plaintiffs,  without  finding  defendants  guilty,  is  to  suppose 
the  jury  destitute  of  common  sense. — Peters  v.  Johnson  & 
Conally,  Minor,  100,  is  directly  in  point;  lb.  197-291-109;  S 
Ala.  90.  "  Though  the  verdict  may  not  conclude  formally  and 
punctually  in  the  words  of  the  issue,  yet  \{  the  point  itt  issue  can 
be  concluded  out  of  the  finding,  the  court  shall  work  the  verdict 
into  form  and  make  it  serve." — Moody  v.  Keener,  7  Port.  233; 
lb.  441.  If  the  intention  of  the  jury  is  manifest  and  beyond 
doubt,  the  court  will  set  right  matters  of  form  and  mere  acts  of 
the  clerk. — 9  Mass.  316  ;  14  John.  86  ;  I  Dallas,  458.  Neither 
does  it  matter  that  there  were  several  pleas,  as  the  jury  could 
not  have  found  for  plaintiffs,  if  they  had  found  either  of  the  is- 
sues for  defendants. 

* 

CHILTON,  J, — This  was  an  action  of  trespass  instituted 
by  the  executors  of  Jeffries  against  the  plaintiffs  in  error,  for 
beating  and  wounding  a  slave,  jptr  qiiod.,  &c.  The  defendants 
pleaded  separately.  "1.  Not  guilty:  2.  That  they  only  pun- 
ished said  negro  slave  reasonably  and  moderately  for  having 
killed  and  used,  and  for  injuring  their  hogs,  or  the  hogs  of  some 
of  the  defendants:  3d.  That  the  punishment  mentioned  was 
authorised  by  said  plaintiffs,  or  by  their  agent  in  that  behalf," 
The  record  then  recites — "  1.  Replication  and  issue  as  to  first 
plea:  2d.  General  demurrer  as  to  second  and  third  pleas,  all  in 
short  by  consent,"  which  pleas  and  replication,  &c.  were  signed 
by  the  respective  counsel.  The  judgment  entry  is  as  follows: 
"  Came  the  parties  by  their  attornies,and  thereupon  came  a  jury 
of  good  and  lawful  men,  to-wit,  John  W.  Scruggs  and  eleven 
others,  who  being  duly  elected,  empanelled,  tried,  sworn  and 
charged  well  and  truly  to  ascertain  and  assess  the  said  plaintiffs' 
damages,  upon  their  oaths  do  say,  we  the  jury  find  for  the 
plaintiffs  and  assess  their  damages  at  the  sum  of  three  hundred 
and  seventy-five  dollars.  It  is  therefore  considered  by  the  court 
that  said  plaintiffs  recover  of  the  said  defendants,"  &c.  1.  It 
is  insisted  by  the  counsel  for  the  plaintiffs  in  error,  that  the  record 
shows  the  jury  were  improperly  sworn  to  ascertain  and  assess 
the  damages,  instead  of  to  try  the  issues  between  the  parties  ; 
and  2d,  that  the  court  wholly  disregarded  the  defendants'  pleas 
by  not  requiring  the  jury  to  try  them. 

1  have  looked  ihrou";h  our  own  decisions  with  a  desire  to  see 
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if  tlie  point  here  raised  is  concluded  by  them,  hut  have  been 
unable  to  find  any  case  precisely  in  point.  There  are  many 
decisions  to  the  effect  that  all  reasonable  intendments  will  be 
made  in  favor  of  the  regularity  of  the  proceedings  of  courts  of 
general  jurisdiction.  In  the  language  of  the  lamented  Judge, 
in  Abercrombie  v.  Mosely,  9  Por.  Rep.  148,  this  court  "has 
always  been  actuated  by  the  most  earnest  desire  to  divest  the 
practice  of  the  courts  ol  those  technicalities  which  so  often  tend, 
when  carried  to  extremes,  to  the  prostration  of  justice."  On 
the  oilier  hand,  however,  I  may  be  allowed  to  add,  that  the  most 
punctilious  adherence  to  the  strictest  legal  technicalities  would 
be  far  lesl.^  injurious  in  its  consequences  than  the  uncertainty 
and  confusion  which  never  fail  to  result  from  a  disregard  of  es- 
tablrshed  forms  and  precedents,  sometimes  superinduced  by  a 
desire  to  attain  the  supposed  justice  and  merits  of  the  cause. 
But  to  the  case  before  us.  However  well  satisfied  we  may  be 
from  our  knowledge  of  the  hasty  and  imperfect  manner  in  which 
the  minute  entries  of  the  courts  are  sometimes  made,  often  by 
inexperienced  deputies,  that  the  irregularity  here  complained  of 
was  an  omission  of  the  clerk  in  failing  to  insert  that  the  jury 
were  empanelled  and  sworn  to  try  the  issues  joined,  still  we 
cannot  judicially  know  that  it  is  a  clerical  misprision ;  for  the 
record  informs  us  how  they  were  sworn  and  for  what  purpose 
they  were  empaneled  — namely,  "  to  ascertain  and  assess  the 
damages."  The  question  as  to  the  guilt  of  the  defendants, 
which  was  directly  in  issue,  was  not  submitted  to  them,  but  the 
ascertainment  of  the  damages  merely.  Did  the  record  recite,  as 
in  the  case  of  McUea  v.  Tilman,  0  Ala.  4SG-'S,  that  the  jury 
were  duly  sworn,  we  should  then  be  entirely  jusii6ed  in  pre- 
suming; that  thev  were  sworn  according  to  law.  But  to  Indulge 
such  presumption  in  the  case  before  us,  would  be  to  presume 
against  the  explicit  averment  in  the  record  in  order  to  uphold 
the  ju<lgment.  No  case,  we  apprehend,  has  gone  this  far: 
certainly  none  in  this  court.  The  recital  in  the  judgment  en- 
try thai  the  jury  found  for  the  plaintifFs,  &c.  docs  not  cure  the 
defect.  If  they  did  find  for  the  plaintiffs  the  issues  in  the  cause, 
the  most  tliat  can  he  affirmed  of  their  verdict  is,  that  they  found 
what  they  were  not  sworn  to  try,  and  what  the  record  aliirma- 
tively  shows  was  not  submitted  to  them.  None  of  the  cases 
.  cited  by  the  counsel  fur  the  defendant:?  in  error  oppose  the  view 
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we  have  takpn.  The  record  does  not  show  a  waiver  on  ihe  part 
of  the  defendants  below,  of  the  objection  here  insisted  upon. 
They  appeared  in  court  by  their  attorney,  and  by  their  pleading 
put  the  plaintiffs  on  their  proof  of  the  tortious  act  complained 
of  in  the  declaration  as  conslitutinji;  the  j>;round  of  dainarie. 
This,  the  issue  in  the  cause,  has  not  been  tried,  but  assuming 
it  as  found  for  the  plaintiffs,  the  jury  are  empaneled  and  sworn 
to  ascertain  and  assess  tJicir  damages.  This  is  clearly  errone- 
ous, and  the  judgment  must  be  reversed  and  the  cause  remanded. 


OTEY,  Adm'r,   rs.   MOORE. 

1.  Where  the  levy  of  an  execution  is  discharged  in  consequence  of  the  re- 
fut^al  of  the  plaintiif  to  give  a  req'iired  bond  of  indemnity,  its  lien  is  saa- 
pended,  and  must  yield  to  the  title  of  a  bona  jide  purchaser  from  the  de- 
fendant, acquired  before  _a  bond  of  indc-ntnity  is  executed  or  the  execu- 
tion reievied. 

Error  to  the  Circuit  Court  of  Tuscaloosa.  Tried  before  the 
Hon.  John  D.  Phelan. 

Trial  of  the  right  of  properly  in  a  slave,  levied  on  under  an 
execution  in  favor  of  ihe  plaintiff  against  James  G.  Carroll,  and 
claimed  by  the  defendant  in  error. 

S.  D.  J.  Moore,  for  the  plaintiff. 

Peck,  for  the  defendant. 

DARGAN,  C.  J. — An  execution  issued  in  favor  of  the 
plaintiff  against  James  G.  Carroll,  and  was  placed  in  the  hands 
of  the  sheriff  of  Tuscaloosa  county,  who  levied  it  on  the  slave 
Ml  controversy,  which  was  then  in  the  j)ossession  of  Carroll. 
After  the  levy  was  nude,  the  sheriff  entertaining  doubts  whether 
the  slave  was  liable  to  be  sold  under  the  execution,  demanded 
of  the  plaintiff  a  bond  of  indemnity  to  protect  him  against  the 
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consequences  of  a  sale.  The  bond  not  being  given,  the  sheriff 
discharged  the  levy  and  returned  the  slave  to  the  posseesion  of 
Carroll,  and  returned  the  execution  to  the  court  from  which  it 
issued.  Another  execution  was  afterwards  issued  and  placed 
in  the  hands  of  the  sheriff  and  a  bond  of  indemnity  was  then 
executed.  This  latter  execution  was  issued  and  put  in  the 
sheriff's  hands  in  a  short  time  after  the  term  of  the  court  to 
which  the  former  was  returned,  but  in  the  mean  time  between 
the  return  of  the  former  execution  and  the  receipt  of  the  latter, 
by  the  sheriff,  Carroll  sold  the  slave  to  Moore,  the  present 
claimant,  for  a  valuable  consideration  and  without  notice,  and 
the  question  is  whether  the  title  of  Moore  or  the  lien  of  the  exe- 
cution is  to  be  prefered  ? 

The  lien  created  on  the  goods  of  the  defendant  by  the  de- 
livery of  an  execution  to  the  sheriff  does  not  give  the  plaintiff 
a  title  to  die  property  bound  by  the  lien,  but  simply  a  right  to 
subject  the  property  to  the  satisfaction  of  his  debt.  When  this 
right  to  have  the  property  sold  is  taken  away  or  suspended,  one 
who  purchases  the  goods  bona  fide,  during  the  suspension  or 
destruction  of  the  lien,  obtains  a  tide  that  must  be  prefered  to 
the  lien  of  the  execution,  although  it  be  afterwards  revived. 
This  is  the  conclusion  we  attained  in  the  case  of  The  Branch 
Bank  v.  Ford,  13  Ala.  431.  In  that  case  an  execution  had 
been  received  by  the  sheriff,  and  was  returned  satisfied  by  mis- 
take of  the  plaintiff's  attorney.  Another  one  was  subsequently 
issued,  but  in  the  interim  between  the  return  of  the  former  and 
the  issuance  of  the  latter,  the  defendant  sold  a  slave  to  Ford. 
The  court  held  that  the  title  of  Ford  was  superior  to  the  lien  of 
the  execution.  So,  too,  it  is  well  established  by  the  decisions 
of  this  court,  that  the  lien  of  a  judgment  on  the  lands  of  the  de- 
fendant results  from  the  right  to  issue  an  execution  on  die  judg- 
ment, and  any  thing  that  takes  away  this  right  is  a  destrucdon  of 
the  lien. — Burks,  adm.  v.  Jones  &  Allen,  13  Ala.  107.  It  is 
then  only  necessary  to  ascertain  whether  the  right  of  the  plain- 
tiff to  subject  the  slave  to  the  satisfaction  of  his  execution  was 
suspended  at  the  time  the  defendant  purchased.  When  a  sher- 
iff has  levied  an  execution  on  personal  property,  and  doubts 
shall  afterwards  arise  whether  the  right  of  the  property  is  in  the 
debtor,  the  sheriff  may  aj)j)ly  to  the  plaintiff  for  a  bond  and 
security  to  indemnify  him  against  the  sale  of  the  properly,  which 
19 
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if  the  plaintiff  fails  to  give  for  ten  days  after  such  application,  the 
sheriff  may  restore  the  property  to  the  possession  of  him  from 
whom  it  was  taken  and  discharge  the  levy. — Clay's  Dig.  210; 
Pickard  v.  Peters,  3  Ala.  493.  Aftjer  the  property  is  returned 
and  the  levy  is  discharged,  the  plaintiff  cannot  compel  the  sher- 
iff to  levy  again  unless  he  executes  the  bond  of  indemnity  which 
has  been  required  of  him.  He  has  not  therefore  the  right  to 
subject  the  property  to  the  satisfaction  of  his  execution  until  the 
bond  is  given,  for  it  would  be  absurd  to  say  that  a  plaintiff  had 
the  right  to  subject  property  to  the  satisfaction  of  his  execution, 
but  not  the  right  to  coerce  the  sheriff  to  make  the  levy.  The 
right  or  lien  of  the  plaintiff  is  therefore  suspended  from  the 
time  the  property  is  restored  to  the  possession  of  him  from 
whom  it  was  taken,  and  can  only  be  revived  by  the  subsequent 
giving  of  the  bond  or  a  subsequent  levy  without  it,  which  the 
sheriff  may,  but  is  not  compelled  to  make.  The  defendant 
purchased  the  slave  when  the  lien  of  the  plaintiff  was  suspended 
or  destroyed  from  his  own  neglect  to  give  the  bond  required. 
We  therefore  hold  that  the  title  of  the  defendant,  he  being  a 
honajidt  purchaser,  is  superior  to  the  lien  of  the  plaintiff's  exe- 
cution. The  charge  of  the  court  conforms  to  the  view  we  have 
taken,  and  consequently  the  judgment  must  be  affirmed. 


.  SMITH,  DABNEY  &  CO  et  al.  vs.  ARMISTEAD. 

1.  Under  the  41st  rule  of  practice  in  the  courts  of  the  United  States  in 
cau.'^es  of  admiralty  and  maritime  jurisdiction  on  the  instance  dide 
of  the  court,  the  marshal  in  the  sale  of  property  condemned  acts  im« 
mediately  under  the  decree  and  order  of  the  court. 

Error  to  the  Circuit  Court  of  Greene.      Tried  before  the 
Hon.  John  D.  Phelan. 

J.  B.  Clarke,  for  the  plaintiffs: 

1.  By  demurring  to  the  declaration  the  defendant  denied  that 
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it  was  his  duty  on  the  rendiiion  of  the  decrees  to  take  the  ves- 
sel into  his  possession,  but  admits  thereby  the  fact  that  as  mar- 
shal he  did  so.  Here  then  is  an  admission  that  the  taking  was 
by  color  of  office. 

2.  It  is  insisted  on  behalf  of  the  plaintiffs,  that  whenever  a' 
decree  of  condemnation  and  sale  is  rendered  in  admiralty,  that 
no  process  is  necessary  to  authorise  the  marshal   to  proceed  to 
seize  and  sell  the  condemned  property. — 42d  rule  Admiralty 
Practice,  vide  front  part  of  3  Howard's  U.  S.  Rep. 

3.  But  should  it  be  decided  that  the  42d  rule  does  not  give 
the  power,  then  it  is  contended  that  under  the  46th  the  District 
Court  was  to  regulate  its  own  practice,  and  that  what  that  prac- 
tice was  became  a  matter  of  evidence. 

4.  The  seizure  is  admitted  by  the  demurrer  to  have  been 
under  color  of  office.  The  defendant  therefore  cannot  be  al- 
lowed to  say  that  when  he  made  it  he  had  no  authority. 

5.  The  plaintiffs  do  not  complain  of  the  immediate  injury, 
but  of  the  consequential  damage ;  this  they  have  a  right  to  do. 
They  have  a  right  to  waive  the  force. — 1  Chit.  P.  139. 

Erwin,  for  the  defendant: 

1.  The  practice  of  the  Circuit  and  District  Courts  of  the 
United  States,  though  differing  very  much,  is  every  where,  in  a 
great  degree,  assimilated  to  the  practice  of  the  various  Stale 
courts,  where  district  courts  are  established. — Dunlap's  Ad. 
Prac.  141. 

2.  Seizures  under  process  from  the  District  Courts  of  the 
United  States,  in  admiralty  cases,  are  conducted  very  much  in 
the  same  manner  that  they  are  under  process  of  attachment  from 
the  State  courts,  and  execution  issues  conformably  to  the  State 
practice. — Diiidap's  Ad.  Practice,  138. 

3.  The  Adujiralty  Courts  may  in  the  exercise  of  a  sound  dis- 
cretion deliver  the  property  libeled,  or  arrested  in  a  civil  cause 
of  admiralty  jurisdiction,  upon />«?/,  or  security  for  its  value. — 
Dunlap's  Ad.  Practice,  174. 

4.  As  to  the  delivery  of  property  on  bail,  rendering  judg- 
ment and  issuing  execution — see  Dunlap's  Ad.  Practice,  181 
— the  whole  paragraph  commencing  "A  Court  of  Admiralty." 
See,  also,  as  to  the  issuing  of  executions,  1S4-1SG-1S7-190, 
when  an  appeal  is  taken  from  the  Vice-Admiralty  Court  in 
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England;  lb.  306,  as  to  practice  in  the  first  circuit  of  the  U.  S. 

6.  As  to  the  manner  of  decreeing  and  conducting  sale  where 
no  bail  has  been  given. — Dunlap's  Ad.  Prac.  298. 

6.  In  all  proceedings  in  rem,  execution  issues  immediately 
of  course  against  all  the  parties  to  the  stipulation. — Dunlap's 
Ad.  Prac.  301-'2 — before  cited — as  the  rule  in  the  first  circuit. 
^  7.  The  usual  course  in  admiralty  causes  in  the  United  Slates 
is  to  issue  a  venditioni  exponas. — See  Boston  ed.  of  Conklin's 
Prac. — title,  Final  Process. 

8.  The  third  section  of  the  act  of  Congress  of  the  19th  May, 
1828,  directs  that  writs  of  execution  issued  on  judgment  in  any 
courts  of  the  United  States  and  the  proceedings  thereon  shall 
be  the  same  except  their  style  in  each  State  respectively,  as  are 
now  used  in  the  courts  of  such  State :  Pr&vidcJ,  however,  that  it 
shall  be  in  the  power  of  the  courts,  if  they  see  fit  in  their  dis- 
cretion, by  rules  of  court,  so  far  to  alter  final  process  in  said 
courts  as  to  conform  the  same  lo  any  change  which  may  be 
adopted  by  the  legislatures  of  the  several  Slates  for  the  State 
courts. — See  Conklin's  Prac.  315-316;  Laws  of  U.  S. 

PARSONS,  J. — The  plaintiffs  in  error  brought  an  action  on 
the  case  in  the  Circuit  Court  of  Greene,  against  the  defendant 
as  the  Marshal  of  the  Southern  District  of  Alabama.  There 
are  several  counts  in  the  declaration,  to  each  of  which  there  was 
a  demurrer,  and  the  demuiTers  were  sustained.  The  plaintiffs 
have  assigned  this  as  error,  and  they  contend  by  their  counsel 
that  the  demurrers  should  have  been  overruled. 

The  first  count  alleges  that  the  plaintiffs  were  the  owners  of  • 
the  steam  schooner  Lion,  with  her  engine,  tackle,  apparel  and 
furniture.  It  then  states  that  one  Beardslee,  on  the  28th  day  of 
June  1845,  filed  his  libel  in  the  District  Court  of  the  United 
Slates  for  the  Southern  District  of  Alabama,  sitting  in  Admi- 
ralty, against  the  said  schooner,  her  enigne,  &c.,  the  object  of 
which  was  to  recover  for  materials  furnished  and  repairs  done  to 
and  for  the  schooner:  That  process  accordingly  issued,  under 
%vhich  the  defendant,  as  marshal,  seized  the  schooner,  &c. 
which  were  bailed  by  persons  mentioned,  who  entered  into  bond 
with  a  condition  that  they  should  have  the  schooner,  &c.  forth- 
coming to  abide  the  decree  to  be  made  in  the  libel  suit.  This 
ccunt  further  shows  that  thereupon  a  writ  of  restitution  was  is- 
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sued,  under  which  the  defendant  restored  the  vessel,  &c.  to  her 
owners;  and  that  the  saidcourt  afterwards,  on  the  IGth  day  of 
July  1S45,  in  the  same  suit,  decreed  that  the  said  schooner,  &c. 
be  condemned  as  forfeited  to  the  libelant,  and  that  the  marshal, 
after  giving  three  days'  notice  thereof  in  two  newspapers  pub- 
lished in  the  city  of  Mobile,  expose  to  sale,  and  sell  for  cash 
to  the  highest  bidder,  in  front  of  the  United  Slates'  court-room 
in  Mobile,  the  said  steam  schooner,  &c.,  ^nd  after  deducting 
the  charges  and  expenses  of  the  sale,  to  pay  the  proceeds  into 
court  for  distribution,  &e.  &c.  That  thereupon  the  defendant, 
as  marshal,  &c.  in  pursuance  of  the  decree,  took  possession  of 
said  schooner,  &c.  with  an  allegation  that  he  negligently  per- 
mitted the  vessel,  &c.  to  be  consumed  by  fire,  to  the  damage  of 
the  plaintiffs,  &c.  The  defendant's  counsel  now  contends  that 
this  count  is  defective,  because  it  does  not  allege  that  the 
marshal,  in  the  last  instance,  look  possession  of  the  schooner, 
her  tackle,  &c.  under  any  process,  and  that  for  this  reason  the 
count  shows  that  he  was  a  trespasser,  and  that  of  course  an  ac- 
tion on  the  case  cannot  be  sustained.  If  it  be  conceded  to  the 
fullest  extent  that  the  marshal  could  not  execute  such  a  decree, 
according  to  the  admiralty  practice  heretofore,  without  process 
from  the  decree,  the  question  immediately  arises  if  he  might  not 
do  so  under  the  41st  rule  of  practice  of  the  courts  of  the  United 
States,  in  causes  of  admiralty  and  maritime  jurisdiction,  on  the 
instance  side  of  the  court,  adopted  in  pursuance  of  the  act  of 
Congress  of  the  23d  of  August  1S42?  The  rule  is  as  follows: 
*' All  sales  of  property  under  any  decree  in  admiralty  shall  be 
made  by  the  marshal  or  his  deputy  or  other  proper  officer  as- 
signed by  the  court,  when  the  marshal  is  a  party  in  interest,  in 
pursuance  of  the  orders  of  the  court;  and  the  proceeds  thereof, 
when  sold,  shall  be  forthwith  paid  into  the  registry  of  the  court 
by  the  officer  making  the  sale,  to  be  disposed  of  by  the  court 
according  to  law."  The  rules  will  be  found  in  the  first  part  of 
3  Howard's  U.  S.  Reports.  According  to  our  construction  of 
this  rule,  the  marshal  is  to  act,  in  such  cases,  immediately  un- 
der the  decree  and  order  of  the  court.  When  an  estate  or  other 
pro])erty  is  directed  to  be  sold  by  a  court  of  chancery,  the  per- 
son who  makes  the  sale  acts  under  the  order  as  his  authority, 
and  we  do  not  doubt  but  the  rule  was  prescribed  in  view  of  that 
practice,  and  we  think  the  demurrer  to  the  first  count  should 
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have  been  overruled ;  and  as  the  same  question  arises  upon  all 
the  counts,  each  of  the  demurrers  should  have  been  overruled. 
Let  the  judgment  be  reversed  and  the  cause  remanded. 


VARNER,  Ex'r,  vs.  BEVIL  et  al. 

1.  A  will  of  real  and  personal  property  in  this  Stat",  execnied  in  a  fonign 
domicll,  may  be  admitted  to  probate  here,  alt  hough  it  has  not  been  proven 
and  recorded  in  the  place  of  the  testator's  douiicil.  The  statute  (Clay's 
Dig.  598, 1 12)  was  intended  to  enlarge,  not  to  restrain  the  jurisdiction 
of  our  courts. 

2.  The  testamentary  disposition  of  real  property  being  governed  by  the 
law  of  the  place  wht-re  it  is  situated,  and  that  of  personal  property  by 
the  law  of  the  testator's  domicil,  its  validity,  in  respect  to  the  capacity 
of  the  testator  and  the  formalities  necessary  to  give  it  effect,  must  be 
tested  by  the  law  of  these  rcspectiva  jui-isdictions. 

S.  The  Orphans'  Court  has  no  jurisdiction  ol' personal  property  which  was 
at  the  testator's  dotnicil  in  another  state  at  the  time  of  his  death,  and 
afterwards  removed  by  his  executor  into  this  State. 

Error  to  the  Orphans'  Court  of  Marengo. 

Brooks,  Bird  and  Elmore,  for  the  plaintiff: — The  deceased 
owning  lands  and  debts  in  the  county  where  the  will  was  pro- 
pounded, which  lands  were  devised  in  the  will,  gave  the  court 
jurisdiction.. — Hyman  v.  Gaskins,  5  Iredell,  207;  Treadwell  v. 
Rainey,9  Ala.  590;  Clay's  Digest,  §§  21-22-33,  300-301-303  ; 
lb.  ^  10-12,  598;  lb.  §  21,  300;  lb.  §  22,  301;  lb.  §  33, 
303 ;  lb.  §  12,  598 ;  Rice  v.  Jones,  4  Call.  89  ;  Jarman  on 
Wills,  45;  Dezezbats  v.  Burquiers,  1  Binny,  336.  The  counsel 
for  the  defendant  in  error  said  in  argument  that  the  court  could 
grant  administration  2)611(10116  lite.  This  admits  ihe  jurisdiction, 
which  is  all-  we  contend  for.  This  is  done  only  where  the  will 
is  contested — if  tiie  court  can  take  jurisdiction  to  grant  admin- 
istration for  any  purpose,  it  has  jurisdiction  when  a  will  is  pro- 
pounded. 

Henley  and  YaRY,,  for  dfifendaats: 
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1.  The  Orphans'  Court  is  a  court  of  limited  jurisdiction,  de- 
pending upon  the  extent  of  the  legislative  grant  for  the  existence 
of  its  powers. — Leavens  v.  Butler,  8  Port.  396. 

2.  The  legislature  has  not  granted  the  power  to  the  Orphans* 
Court  of  this  State  to  take  the  first  probate  of  the  original  paper 
or  will  of  a  deceased  citizen  of  another  State  who  had  his  resi- 
dence, domicil  and  property  in  that  other  State,  and  who  made 
and  published  his  last  will  and  testament  at  his  domicil  and  died 
there.  The  Orphans'  Court  of  this  State  has  not  original  ju- 
risdiction of  such  original  paper  or  will. — Clay's  Dig.  590,  §  1 ; 
lb.  598,  <§§  10-13;  lb.  300,  ^  21 ;  lb.  303,  ^  31-33. 

3.  By  our  statutes  express  and  ample  provision  is  made  to 
carry  into  effect  the  wills  of  deceased  citizens  of  other  States, 
concerning  property  devised  by  such  wills  in  this  State ;  and 
also  for  the  wills  of  itinerant  persons  and  of  persons  who  had  no 
known  place  of  residence  in  this  State,  but  who  died  and  whose 
wills  have  been  pi:oved  in  another  State.^Clay's  Dig.  5985^12; 
lb.  227,  ^31. 

4.  If  it  becomes  necessary  that  a  will  made  in  another  State 
should  be  admitted  to  probate  in  this  State,  it  must  first  be 
admitted  to  probate  in  the  State  of  the  testator's  domicil  at 
the  time  of  his  death,  and  a  duly  authenticated  copy  must 
then  be  transmitted  and  proved  and  deposited  as  an  origi- 
nnl  will. — Clay's  Digest,  598,  §  12;  1  Lomax  on  Ex'rs,  117, 
n.  0-7;  lb.  lis,  n.  10-11-32-13;  lb.  120,  n.  14;  Toller  on  Ex'rs, 
71;   1  Jarman  on  Wills,  5;  Hyman  v.  Gaskins,  5  Ired.  R.  267. 

5.  The  will  must  be  governed  by  the  laws  of  the  country  of 
the  domicil  of  the  deceased.  If  invalid  by  those  laws,  it  will 
be  invalid  here. — Lomax  on  Ex'rs,  114-15-10,  n.  1-2-3-4; 
Story  Confl.  L.  C94-5;4  Johns.  Ch.  R.  460-409;  1  Mason  381 
and  cases  cited,  408,  n.;  3  Cranch,  321 ;  2  Ilarr.  &  .lohn.  193- 
221.  It  is  the  probate  which  establishes  the  will  as  the  person- 
alty.— 1  Lomax  on  Ex'rs,  125,  <§  10.  And  it  is  the  law  respect- 
ing wills  in  every  State  that  the  will  of  its  deceased  citizen  shall 
be  admitted  to  probate  in  the  proper  Probate  Court  of  that  State; 
and  if  not  admitted  to  probate  in  that  court,  neidier  the  executoi* 
nor  legatee  can  derive  any  right  under  the  will. — Pinkerton  v.- 
Walker  &  Wife  et  al.,  3  Hay.  Rep.  221.  Hence  it  follows" 
as  a  general  rule,  that  the  proper  Probate  Court  in  the  coimtry 
or  state  of  which  the  deceased  was  a  citizen  and  resident  at  the 
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time  of  bis  deaih,  has  the  exclusive  right  and  jurisdiction  to 
take  the  first  probate  of  the  original  will,  that  its  validity  may  be 
projjerly  tested  and  established.  It  is  the  duty  of  the  executor 
to  present  the  will  in  that  court  for  probate.  He  cannot,  in  vio- 
lation of  his  duty,  deprive  that  court  of  its  right  and  jurisdiction 
and  confer  it  on  another  court. 

6.  There  is  a  broad  distinction  between  an  administrator  and 
an  executor  in  this — the  administrator  derives  his  power  and  in- 
terest in  the  estate  of  the  deceased  from  the  appointment  of  the 
court,  but  the  executor  derives  his  power  and  interest  from  the 
testator's  will.  His  title  is  derived  from  the  will,  and  his  powers 
are  as  great  as  those  of  his  testator. — 2  Black.  Com.  510.  And 
all  the  authorities  seem  to  concur  that  the  tvill  must  be  estab- 
lished in  the  court  having  the  jurisdiction  of  the  testameiitary 
jynjjcr  at  the  death  of  the  deceased,  else  the  probate  is  either  void 
or  voidable,  according  to  the  circumstances  of  the  case. —  Toller 
on  Ex'rs,  53-73-72;  Loraax  on  Ex'rs,  90-120;  Embry  v.  Milla, 
1  Marsh.  304. 

CHILTON,  J, — The  question  presented  for  our  conside- 
ration is,  whether  the  will  of  Samuel  Varner,  which  was  made 
and  published  in  the  county  of  Octibbeha,  in  the  State  of  Mis- 
sissippi, and  in  which  county  the  said  deceased  was  domiciled 
at  the  time  of  his  death,  can  be  admitted  to  probate  in  the  Or- 
phans' Court  of  Marengo  county,  in  which  his  real  estate  and  a 
small  portion  of  his  personal  estate  are  situated,  before  any  ac- 
tion is  taken  in  respect  of  the  will  in  the  State  of  Mississippi? 
The  court  below  determined  that  it  had  no  jurisdiction  to  ad- 
mit the  will  to  probate  in  this  State,  and  dismissed  the  applica- 
tion of  the  plaintiff  in  error  propounding  it. 

The  statutes  of  this  State  make  no  express  provision  for  cases 
of  this  kind.  They  authorise  authenticated  copies  of  wills, 
proved  according  to  the  laws  of  any  of  the  United  States,  and 
which  embrace  or  concern  property  within  this  State,  to  be 
proved  and  recorded  subject  to  be  contested  and  controverted, 
as  the  original  will  might  be  if  offered. — Clay's  Dig.  598,  §  12: 
And  provision  is  also  made  for  suits  by  foreign  executors  or 
administrators,  but  nothing  is  said  as  to  the  Orphans'  Court  ad- 
mitting a  will  to  probate  which  embraces  both  personal  and  real 
estate  made  by  a  citizen  of  another  State,  before  it  has  been 
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proved  in  the  country  of  the  testator's  domicil.  We  nnuet  then 
recur  to  the  general  law  as  recognised  by  the  code  of  interna- 
tional comity,  for  the  rules  which  must  guide  us  in  arriving  at  a 
correct  conclusion.  Mr.  Lovelass  states  it  as  a  well  settled 
principle  of  the  law,  that  the  descent  of  real  property  is  gov- 
erned by  the  law  of  the  place  where  the  land  is  situated,  but 
that  personal  property  fulloics  the  j)(^rson,  and  with  respect  to  its 
transmission  either  by  succession  or  the  act  of  the  party,  be- 
comes subject  to  the  law  of  the  place  where  the  owner  is  at  the 
lime  being  domiciled ;  that  the  owner  in  any  country  may  dis- 
pose of  his  personal  property,  wherever  it  may  be,  in  a  manner 
authorised  by  the  law  of  that  country,  and  when  he  dies  it  is  not 
the  law  of  the  country  in  which  the  property  is,  but  the  law  of 
the  country  in  which  he  was  domiciled  that  will  regulate  the 
succession.  Whatever  contrariety  of  opinion  may  formerly 
have  existed  upon  the  point,  it  is  now  the  established  doctrine 
both  in  this  country  and  in  England,  that  the  disposition  by  will 
of  personal  property,  to  be  valid  anywhere,  must  be  valid  by  the 
law  of  the  testator's  domicil. — Graham  v.  Johnson,  3  Ves.  198; 
Story's  Confli  of  Laws,  ^  481,  and  the  numerous  authorities 
there  cited  ;  Holmes  v.  Remsen,  4  Johns.  Ch.  R.  460  ;  S.  C. 
20  Johns.  R.  229;  Shultz  v.  Pulver,3  Paige,  182;  Story's  Confl. 
Laws,  "^  405;  Stanley  v.  Bernes,  3  Hagg.  Eccles.  Rep.  373;  S. 
C.  5  Eng.  Eccles.  Rep.  140.  In  this  last  mentioned  case,  it 
was  held  by  the  High  Court  of  Delegates,  reversing  a  decision 
of  Sir  John  NickoU,  that  a  natural  born  British  subject  may 
acquire  a  foreign  domicil,  and  that  the  animus  reveifendi  and 
claim  to  be  considered  and  treated  as  a  British  subject  did  not 
preserve  his  original  domicil — that  if  domiciled  abroad,  he  must 
conform  in  his  testamentary  acts  to  the  formalities  required  by 
the  lex  domicilii.  Judge  Story  says  there  is  no  difference  be- 
tween cases  of  succession  by  testament  and  intestacy,  which 
principle  was  first  asserted  by  the  Supreme  Court  of  Pennsyl- 
vania, in  Dezezbats  v.  Berquiers,  1  Jiinny  Rep.  330,  and  which 
ho  holds  may  be  considered  as  of  universal  authority  here,  §  4(58; 
see,  also,  Barnes,  adm.,  v.  Brashear,  2  B.  Monroe,  380.  On 
the  other  hand,  the  doctrine  is  ecpiaily  as  well  established  that 
in  respect  of  immovable  property,  the  testamentary  disj)osition 
of  it  must  conform  to  the  law  of  the  place  where  the  property  is 
situated,  both  as  respects  tin;  power  and  capacity  of  the  testator 
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and  the  forms  and  solemnities  required  to  give  the  will  effect. — 
Story's  Confl.  L.  §  474,  and  authorities  there  cited.  In  Barnes, 
adm.,  V.  Brashear  et  al.  siqjra,  it  was  held  by  tbe  Supreme 
Court  of  Kentucky  that  a  certified  copy  of  a  nuncupative  will, 
purporting  to  pass  property  in  Kentucky,  but  which  was  proved 
and  recorded  in  the  state  of  Mississippi,  was  not  sufficient  to 
show  that  such  will  had  been  executed  and  proved  as  the  laws 
of  Kentucky  required.  The  court  say,  "  When  the  use  of 
such  a  will  as  cannot  be  effectual  here,  unless  made  according 
to  our  local  law,  becomes  necessary  as  evidence  here  of  a  tes- 
tamentary right,  a  probate  in  a  foreign  forum  may  authorise 
a  copy  to  be  proved  and  admitted  to  record  in  this  State,  but 
such  copy,  however  certified,  is  not  jper  se  any  evidence  of  the 
valid  execution  of  the  will."  See,  also,  Carmichael  against  El- 
mindorf,  4  Bibb's  Rep.  484.  If  this  be  the  correct  rule  of  law, 
and  a  devise  of  land  will  not  be  effectual  unless  the  same  be 
executed  according  to  the  law  of  the  place  where  the  land,  is 
situated,  it  could  subserve  no  real  purpose  first  to  require  the 
will  to  be  proved  according  to  the  law  of  the  domicil  before  it 
can  be  admitted  to  probate  here. 

Our  statute,  which  provides  for  the  probate  in  our  courts  of 
authenticated  copies  of  foreign  wills  which  have  been  proved 
according  to  the  laws  of  any  of  the  U.  States,  or  of  any  country 
out  of  the  limits  of  the  United  States,  was  not  designed  to  deny 
to  our  courts  jurisdiction  over  the  probate  of  the  original  will 
made  in  a  foreign  country,  but  disposing  of  property  situated 
here.  It  but  enlarges  the  jurisdiction  of  the  court,  enabling 
the  parties  to  make  the  contest  upon  an  authenticated  copy  of  a 
foreign  will,  proved  according  to  the  law  of  the  domicil,  in  the 
same  manner  they  might  have  done  upon  the  original.  It  could 
not  have  been  intended  by  the  legislature  in  authorising  copies 
to  be  proved,  to  affirm  that  the  originals,  which  furnished  the 
better  evidence,  should  not  be  allowed  to  be  proved  or  contested. 
This  would  be  to  reverse  the  rule  of  law  which  gives  the  pre- 
ference to  the  primary  over  secondary  evidence. 
>^'-  It  appears  in  this  case  that  the  negroes  belonging  to  the  estate 
were  in  Mississippi  at  the  time  the  testator  died,  and  have  been 
removed  here  by  the  executor  since  his  death.  IVow  in  regard 
to  such  property,  we  are  clear  that  the  Orphans'  Court  of  this 
State  has  no  jurisdiciion.     The  executor  cannot  change  the  fo- 
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rum  in  which  he  will  litigate  questions  respecting  the  succession 
by  his  wrongful  act  in  removing  the  property.  But  in  respect 
of  the  land  situated  in  this  Slate,  as  also  the  personal  property 
which  was  in  Marengo  county  at  the  time  of  the  testator's  deatb, 
the  court  has  jurisdiction  to  prove  the  will.  It  results  from 
what  we  have  already  said,  that  as  to  the  land  in  this  State,  the 
will  must  conform  to  our  law  both  as  to  the  capacity  of  the  tes- 
tator and  the  formalities  required  to  render  it  valid,  but  as  to  the 
pergonal  property  situate  here  at  tlie  time  of  the  death  of  the 
testator,  its  validity  must  be  tested  by  the  lex  domicdu. 

The  Orphans'  Court  having  rejected  the  application  for  pro- 
bate in  lim'me,  its  sentence  is  reversed  and  the  cause  remanded, 
that  proceedings  may  be  had  conformably  herewidi. 


riPKIN  USE,  &c.  t.9.  HEWLETT,  Adm'r. 

1.  Where  a  suit  Las  been  instituted  against  the  decedent  in  his  life-time 
service  on  his  p'  rsonal  representative  of  a  scire  facias,  which  is  volun- 
tarily abandoned,  is  not  such  a  presentation  of  the  demand  us  will  take 
it  out  of  the  operation  of  the  statute  of  non-claim. 

2.  The  statute  on  non-claim  continues  to  run  notwithstanding  the  death  of 
the  administrator,  and  the  time  intervening  between  that  event  and  the 
a{  p.)intment  of  a  successor  is  not  to  be  deducted. 

3.  A  waiver  of  previous  irregulaiities  in  making  the  administrator  a  party 
to  a  suit  commenced  against  his  intestate  cannot  be  considered  a  waiver 
of  the  right  to  insist  on  the  defence  of  the  statute  of  non-claim. 

Error  to  the  Circuit  Court  of  Madison.  Tried  before  the 
Hon.  Thomas  A.  Walker. 

This  was  a  proceeding  by  sci./a.  to  revive  a  suit  against  the 
defendant  in  error  as  administrator  Jc  bonis  non  of  Thomas  W. 
Scott.  The  defendant  relied  on  the  statute  of  non-claim,  and 
avered  the  grant  of  administration  to  Nancy  Scott  on  the  1 6th 
January  1S:J9,  and,  after  her  death,  to  himself  on  the  4th  April 
1S40,  and  that  the  plainiilF's  claim  was  not  presented  to  either 
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within  eighteen  months  from  the  first  grant  of  administration. — 
The  plaintiff  replied,  that  on  the  22d  July  1839,  a  sci.fn.  issued 
to  Mari)  Scott,  but  was  served  on  Nancy  Scott,  the  administra- 
trix ;  that  on  discovering  the  misnomer,  the  mistake  was  sug- 
gested to  the  court,  and  an  alias  awarded,  which  issued  and  was 
returned  non  est ;  and  that  on  the  31st  August  1840,  this  sci.Ja. 
issued  and  was  served  on  the  defendant.  He  also  set  up  an 
agreement  between  the  parties  ait  October  term  1840,  which  re- 
cites that  "the  parties  came  by  their  attorneys,  and  it  is  agreed 
by  the  parties  that  all  previous  errors  relative  to  the  revival  of 
this  cause  are  waived,  and  that  a  suggestion  of  the  death  of  Nancy 
Scott  be  now  considered  as  regularly  suggested,  and  that  a  sci. 
fa.  issue  against  Thomas  H.  Hewlett,  administrator  of  Thomas 
W.  Scott,  deceased."  The  defendant  demurred  to  the  replica- 
tion, and  the  court  sustained  his  demurrer,  which  is  the  error 
now  assigned. 

Clay  &  Clay,  for  plaintiff: 

I.  Defendant's  plea  of  non-claim  is  defective  : 

1.  Because  it  contradicts  the  record  in  saying  letters  tesia- 
mentary  were  issued  to  Nancy  Scott. 

2.  Because  it  does  not  show  the  day  on  which  Nancy  Scott 
died,  and  leaves  uncertain  what  time  intervened  between  the 
death  of  Nancy  Scott  and  appointment  of  present  defendant  as 
executor  or  administrator ;  which  time  should  be  deducted  in 
estimating  eighteen  months  from  the  grant  of  letters  to  the  pre- 
sentment, of  the  cause  of  action  to  the  present  administra- 
tor. Plea  of  statute  of  non-claim  must  be  specially  pleaded. 
Mardis'  Adm'rs  v.  Smith,  2  Ala.  382. 

3.  Because  it  appears  by  the  record  and  process  on  file,  that 
a  sci.  fa.  was  served  on  Thomas  H.  Hewlett  as  administrator, 
on  3l3t  August  1840,  and  at  October  term  1840  the  parties 
came  by  their  attorneys  and  agreed  to  waive  all  yrevious  errors^ 
and  that  another  sci.  fa.  should  issue  agaitist  defendant  as  admin- 
istrator, &c.  Hence  defendant  is  estopped  to  plead  that  he  is 
executor,  and  sstopped  from  denying  service  of  the  first  sci.Ja. 
as  well  as  from  alleging  any  previous  error  in  said  process. — 
Ex'rs  of  Sankey  v.  Heirs  of  Sankey,  12  Ala.  607. 

4.  Because  the  plea  does  not  show  that  eighteen  months  had 
elapsed  from  the  granting  of  letters  to  Nancy  Scott  to  the  pre- 
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sentment  of  the  claim  to  this  defendant — excluding  the  time  be- 
tween her  death  and  Hewlett's  appointment. — 1  Stew.  254 ;  1 
Wheat.  Selw.  N.  P.  147-8. 

JJ.,  The  court  erred  in  sustaining  the  demurrer  to  plaintiff's 
replication.  Nancy  Scott,  the  real  administratrix,  was  served 
with  notice  both  of  the  existence  of  the  claim  and  that  she  was 
looked  to  to  pay  it,  by  the  service  o(  sci.fa.i  although  it  was  di- 
rected to  M<iry  Scott. — Hallett  &  Walker  v.  Br.  Bank  at  Mo- 
bile, 12  Ala.  195  J  Posey  &  Coffee,  ex'rs,  v.  The  DecaturBank, 
ib.  814. 

Robinson,  for  defendant  in  error : 

The  facts  bring  the  case  within  the  following  cases  : — Jones* 
Ex'rs  v.  Lightfoot,  10  Ala.  17  ;  Decatur  Bank  v.  Donelson's 
Adm'r,  12  Ala.  741;  Lowe's  Adm'r  v.  Jones,  15  Ala.  545. 

The  replication  to  the  plea  was  insufficient.  The  facts  relied 
upon  do  not  prevent  the  bar  of  the  statute. — Bigger's  Adm'r  v. 
Hutchings  &  Smith,  2  Stew.  Rep.  445;  Boggs,  adm'r,  v.  Mo- 
bile Bank,  10  Ala.  970. 

DARGAN.  C.  J. — It  is  too  well  settled  by  the  decisions  of 
tliis  court  to  be  now  controverted,  that  the  mere  knowledge  on 
the  part  of  an  executor  or  administrator  of  the  existence  of  a 
claim  or  debt  against  the  estate  he  represents  is  not  sufficient  to 
supersede  the  necessity  of  a  presentation  of  the  claim  to  him. 
Yet  it  is  equally  well  settled,  that  the  commencement  of  a  suit 
against  him  and  the  service  of  the  writ,  or  the  service  of  a  scire 
facias  to  make  him  a  party  to  a  suit  pending  against  the  dece- 
dent at  his  death,  within  eighteen  months  from  the  grant  of  letters 
testamentary  or  of  administration,  is  a  sufficient  presentation 
within  the  intent  and  meaning  of  the  act. — Jones  v.  Lightfoot, 
10  Ala.  17;  Boggs,  adm'r,  v.  The  Br.  Bank  at  Mobile,  ib.  970; 
Hallett  &  Walker  v.  Br.  Bank  at  Mobile,  12  Ala.  193.  But  in 
the  case  of  Bigger's  Adm'r  v.  Hutchings  et  al.,  2  Stewart  445, 
this  court  held  that  if  a  plaintiff  took  a  non-suit  after  the  service 
of  the  writ,  then  the  service  could  not  be  considered  a  sufficient 
presentation  of  the  claim.  In  the  subsequent  case  of  Carrow  v,  ^ 
Carpenter  &  Hanrick,  1  Porter  359,  this  court  disapproved  of 
the  reasoning  in  the  case  of  Bigger's  Adm'r  v.  Hutcliings  etal., 
yel  admitted  that  they  were  willing  to  adhere  to  tlie  decisions, 
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limited  to  the  precise  point  that  was  presented  for  the  considera- 
tion of  the  court,  and  this  authority,  thus  Hmited,  has  ever  since 
been  acquiesced  in.  Applying  the  principle  of  this  decision  to 
the  case  at  bar,  there  is  no  error ;  for  the  record  shows  that  a 
scire  facias  was  issued  against  Mary  Scott  as  the  adnninistratrix 
of  Thomas  W.  Scott,  which  was  executed  on  Nancy  Scott,  and 
although  Nancy  Scott  was  the  administratrix,  and  there  was  a 
mere  misnomer  in  the  sci.fa.,  the  plaintiff  in  error  did  not  pro- 
ceed on  this  writ,  but  suggested  the  mistake  and  prayed  a  sci.fa. 
against  the  administratrix  by  her  proper  name.  This  scire  facias 
was  never  executed,  nor  were  any  further  proceedings  ever  had 
on  the  first  writ  in  which  she  was  named  Mary.  We  must  there- 
fore hold  that  the  first  scire  facias  was  voluntarily  abandoned  by 
the  plaintiff,  and  its  service  not  a  sufficient  presentation  of  the 
claim. 

2.  It  is  however  urged  that  the  plea  is  insufficient,  because  it 
does  not  show  that  eighteen  months  had  elapsed  from  the  time 
of  the  grant  of  the  letters  in  chief  to  Nancy  Scott  until  the  ser- 
vice of  the  scire  facias  on  the  defendant,  deducting  the  lime  that 
intervened  between  the  death  of  the  administratrix  and  the  ap- 
pointment of  the  present  defendant.  The  plea  shows  that 
Nancy  Scott  was  appointed  administratrix  on  the  16th  day  of 
January  1839,  and  that  the  claim  was  not  presented  either  to 
lier  or  to  the  defendant  within  eighteen  months  thereafter.  This 
is  a  sufficient  bar.  In  the  case  of  Lowe's  Adm'r  v.  Jones,  15 
Ala.  445,  we  ireld  that  the  statute  of  non-claim  continued  to  run, 
notwithstanding  the  death  of  the  administrator,  and  that  the  time 
intervening  between  the  death  of  an  administrator  in  chief  and 
an  appointment  of  an  administrator  de  bonis  non  was  not  to  be 
deducted  in  computing  the  bar.  It  may  however  be  observed, 
that  even  if  the  law  was  as  is  contended  by  the  plaintiff  in  error, 
the  plea  would  be  good  in  form,  for  if  there  was  any  intervening 
time  between  the  death  of  the  administratrix  in  chief  and  the  ap- 
pointment of  the  defendant,  which  being  deducted  would  bring 
the  service  of  the  scire  facias  within  eighteen  months  from  the 
time  of  the  original  grant  of  letters  of  administration,  it  should 
have  been  shown  by  the  replication. 

8.  It  is  again  urged  that  the  agreement  between  the  parties 
entered  of  record,  waiving  all  errors  that  had  intervened  in  mak- 
ing the  representatives  parties,  and  which  is  avered  in  the  repli- 
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cation,  estops  the  defendant  from  insisting  on  the  non-presenta- 
tion of  the  claim.  This  is  not  the  effect  of  the  agreement.  It 
only  waives  all  irregularities,  if  any  had  intervened,  in  making 
the  representative  a  party  to  the  suit,  but  does  not  deprive  him 
of  the  right  to  insist  on  the  non-presentation  of  the  claim,  nor 
does  it  revive  in  any  manner  the  original  scire  facias  which  had 
been  abandoned. 

We  think  the  demurrer  to  the  plaintiff's  replication  w^as  pro- 
perly sustained,  and  that  iJiere  is  no  error  in  the  record. 

Let  the  judgment  be  a^rmed. 


SPRINGLE'S   HEIRS   AND   ADM'RS   vs.   SHIELDS 
AND  PAULLING. 

1.  W.  S.  sold  ICO  acres  of  land  to  J.S  and  agreed  to  deliver  possession  and 
execute  title  on  a  certain  day  upon  the  pajinent  of  the  purchase  money, 
but  before  the  day  arrived  W.  S.  died,  whereupon  bis  widow  continued 
to  occupy  and  cultivate  47  acres  ot  the  preHoises  for  several  years  and 
until  her  dower  was  assigned  her.  On  a  bill  filed  by  J.S.  and  P.  his 
intermediate  assignee,  aguiust  the  heirs  and  administrators  of  W.  S.,  to 
enjoin  the  collection  of  the  purchase  money,  for  a  t*pecific  execution  of 
the  contract,  so  far  as  it  could  be  performed,  for  an  account  of  rents,  and 
for  an  abatement  of  the  price  contracted  to  be  paid  because  of  the  dower 
incumbrance — Held — 

1.  That  J.  S.  cannot  be  allovred  a  gross  sum  as  the  supposed  present 
value  of  the  dower  interest,  but  should  be  relieved  from  the  payment 
of  one  third  the  value  of  the  land  at  the  time  of  the  contract  until  tho 
death  of  the  dowress,  on  his  securing  its  ultimate  payment,  without 
interest,  by  a  lien  on  the  land. 

2.  That  if  the  widow  occupied  and  cultivated  only  that  portion  of  the  land 
which  was  afterwards  assigned  her  as  dower,  no  compensation  should 
be  allowed  the  vendee  for  rent,  since  the  interest  on  tho  value  of  aucU 
portion  would  be  a  stt  off  against  the  dower. 

2.  Where  enquiries  as  to  comprnt>ation  or  damages  do  not  involve  much 
complexity  of  facts  or  amounts,  an  issue  iS  (/uanlum  (/amnifirat us  is  not 
necessary,  but  the  usual  course  is  to  refer  the  mitter  to  the  n>gistcr  and 
nastur. 
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3.  Where  the  defendant  io  a  bill  which  prays  for  a  specific  performance, 
or  compensation,  if  it  cannot  be  done,  is  called  upon  to  produce  his  title 
and  fails  to  do  so,  it  is  not  error  to  grant  the  alternate  relief. 

Error  to  the  Chancery  Court  of  Marengo.     Tried  before  the 
Hon.  Anderson  Crenshaw. 

The  defendants  filed  a  bill  against  the  plaintiffs  in  error,  as 
the  heirs  and  personal  representatives  of  William  Springle,  de- 
ceased, in  which  they  state,  that  in  January  1834,  said  Springle 
executed  a  bond  for  title  to  John  Shields  for  certain  lands 
which  he  sold  him  at  the  price  of  $1500,  and  for  which  Shields 
gave  him  his  two  notes  for  the  respective  sums  of  $1200  and 
$300,  payable  on  the  1st  November  thereafter,  at  which  time  it 
was  agreed  possession  of  the  land  was  to  be  delivered ;  that 
Springle  died  before  the  maturity  of  the  notes,  and  that  his  ad- 
ministrator and  administratrix  have  since  sued  on  them  and 
recovered  judgments  against  Shields ;  that  in  1S34  Shields 
sold  the  land  ^o  Paulling  and  transfered  to  him  Springle's 
bond  ;  that  before  the  death  of  Springle,  one  Marene  D.  Moore 
was  in  possession  of  25  acres  of  the  land,  which  he  and  his  as- 
signs have  held  under  adverse  claim  of  title  ever  since  ;  and  that 
from  the  death  of  Springle  up  to  the  24th  March  1842,  his , 
widow  retained  possession  of  forty-seven  acres  of  the  land, 
which  on  that  day  was  assigned  her  by  the  Orphans'  Court  of 
Marengo  for  her  dower  in  the  premises.  The  bill  avers  a 
readiness  on  the  part  of  the  defendants  in  error  to  pay  the  pur- 
chase money  if  a  good  title  can  be  made  them  to  the  whole  of 
the  land,  which  they  insist  cannot,  and  prays  a  specific  execu- 
tion of  the  contract  so  far  as  it  can  be  done,  and  suitable  relief 
so  far  as  it  cannot  be  specifically  executed.  The  chancellor 
rendered  a  decree  in  accordance  with  the  prayer  of  the  bill,  the 
material  portions  of  which  are  sufficiently  noticed  in  the  opinion 
of  the  court. 

Lyon  &  Manning,  for  the  plaintiffs  in  error. 

Henley,  for  the  defendants. 

.  CHILTON,  J. — The  decree  of  the  chancellor  cannot  be 
sustained,  and  we  will  briefly  proceed  to  point  out  the  errors 
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which  have  intervened,  first  laying  down  the  general  principles 
of  law  applicable  to  the  case.  The  established  doctrine  is,  that 
in  equity  the  purchaser  of  the  land  who  holds  the  bond  of  the 
vendor  for  title  must  be  considered  the  owner  of  the  land,  and 
may  dispose  of  it  as  though  he  owned  the  fee,  the  disposition  of 
course  being  nugatory  in  the  event  the  court  should  refuse  a 
specific  execution  of  the  contract. — Sug.  on  Vend.  oGl.  So 
equity  regards  that  as  done  which  is  agreed  to  be  done — con- 
siders the  vendor  the  owner  of  the  purchase  money,  and  the 
vendee  the  owner  of  the  land ;  consequently  if  the  vendee  retain 
the  purchase  moriey  after  it  is  due,  he  must  pay  interest  to  the 
vendor,  and  if  the  latter  retain  the  land  after  the  period  when  by 
the  terms  of  the  contract  the  possession  should  vest  in  the  pur- 
chaser, he  must  pay  the  reasonable  rent. — Sug.  on  Vend.  290. 
So,  also,  if  the  vendor  have  no  title  to  a  portion  of  the  land  sold, 
as  a  general  rule  the  purchaser  may  have  a. specific  performance 
of  the  contract,  so  far  as  it  can  be  performedj  and  is  entitled  to 
compensation  for  that  portion  which  he  cannot  get. — I  Ves.  & 
Beam.  358  ;  Whcatly  v.  Slade,  4  Sim.  12G;  Sug.  on  Vend.  301. 
And  if  the  purchase  money  has  not  been  paid,  equity  will  re- 
lieve the  purchaser  from  the  payment  of  such  part  as  shall  bo 
equivalent  to  the  portion  of  the  land  for  which  no  title  can  be 
made. — Story's  Eq.  Jurisp.  <^  779,  note  1;  Graham  v.  OJiver,  3 
Beav.  124-'28;  King  V.Wilson,  6  ib.  124.  But  in  such  cases, 
it  is  said  that  if  the  purchaser  should  insist  upon  such  a  per- 
formance, tlie  court  will  grant  the  relief  only  upon  his  compli- 
ance with  equitable  terms. — 2  Story's  Eq.  Jurisp.  106,  §  779— 
citing  Patton  v.  1  lodgers,  1  V^es.  &  Beam.  351;  Thomas  v.  Der- 
ing,  1  Keene's  Rep.  729-'43-'47.  It  results  from  these  ele- 
mentary principles,  that  had  Springle,  the  vendor,  lived  and 
retained  possession  of  the  land  sold  after  the  time  when  by  the 
terms  of  the  contract  the  possession  should  have  been  delivered 
by  him  to  Shields  or  I'aulling  as  the  assignee  of  the  bond,  he 
would  have  been  liable  for  the  rents  to  the  vendee  and  entitled 
to  interest  upon  the  purchase  money.  But  Springle  died  be- 
fore the  1st  iNovcmber  1834,  at  which  time  it  seems  to  be  con- 
ceded title  was  due  to  the  vendee  upon  the  payment  of  the 
purchase  nioney,  and  the  wife  of  the  veiulor  was  appointed  one 
of  his  personal  representatives.  She  retained  possession  of  the. 
land  until  the  24th  March  IS42,  at  which  time  her  dower  wa» 
20 
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assigned  to  her.  The  chancellor  decreed  that  the  annual  rents 
up  to  the  lime  of  the  assignment  of  the  dower,  with  the  interest 
thereon,  as  also  the  value  of  the  dower  at  the  lime  it  was  as- 
signed, be  deducted  out  of  the  purchase  money  as  of  that 
lime. 

There  can  be,  we  think,  no  question  but  that  the  dower  of 
the  vendor's  wife  being  allotted  out  of  the  estate,  a  good  title  to 
which  he  had  covenanted  to  convey,  is  such  an  incumbrance  as 
entitles  the  vendee  to  relief.  In  Parks  v.  Brooks,  16  Ala.  529, 
we  held  that  even  an  inchoate  right  of  dower  is  such  an  incum- 
brance on  land  as  will  authorise  a  purchaser  who  has  contracted 
for  a  good  and  lawful  title  to  refuse  to  perform  the  contract. 
But  the  purchaser  here  does  not  desire  to  rescind  the  contract. 
He  seeks  an  abatement  of  the  price  he  agreed  to  pay,  and  th©^ 
inquiry  is,  how  shall  he  be  relieved  and  to  what  extent?  In- 
Beavers  et  al.  v.  Smith,  11  Ala.  20,  it  was  held  by  our  prede- 
cessors that  where  compensation  to  the  widow  is  made  in  money 
instead  of  an  allotment  of  dower  in  the  land,  a  sum  in  gross  being' 
the  supposed  present  value  of  the  hfe  estate  could  not  be  decreed ; 
hut  that  the  true  rule  was  to  ascertain  the  value  of  the  premise* 
at  the  time  of  alienation  and  to  decree  the  payment  to  her  an- 
nually of  the  interest  on  one -third  of  such  value  for  life,  pro- 
viding for  the  security  of  such  payment  by  a  lien  on  the  land; 
In  that  case  the  commissioner  in  ascertaining  the  value  of  the 
widow's  dower  fixed  upon  a  period  of 'seven  ^ears  for  her  life, 
and  made  the  interest  for  that  time  upon  one-third  the  value  at 
the  lime  of  alienation,  the  sum  to  be  paid  her  in  lieu  of  specific 
dower.  The  court  said  "  The  dowress  may  live  to  a  patriarchal' 
age,  she  may  die  the  next  day,  and  the  assumption  that  she  will 
live  seven  years  is  alike  unjust  to  her  and  the  alienee."  The 
court  morever  say  they  have  been  unable  to  find  any  rul& 
by  which  the  present  value  in  gross  of  a  dower  interest  may  be 
ascertained. — See,  also,  Johnson  v.  Elliott,  12  Ala.  112;  Potier 
&  McCoy  v.  Barclay  &  Husband,  15  Ala.  439  ;  Fry  v.  Merch. 
ins.  Co.  ib.  SIO.  Now  the  rule  which  would  make  it  unjust  to 
the  parties  to  allow  a  sum  in  gross  to  be  paid  to  the  widow  m 
Jieu  of  dower  in  the  land,  would  equally  seem  to  forbid  that  a- 
sum  in  gross  estimated  as  the  supposed  value  of  the  dower  should 
be  allowed  the  alienee  as  against  the  estate  of  the  vendor.  In 
the  case  before  us  the  rent  of  the  premises  and  interest  thereoo 
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for  a  little  more  than  seven  years  amounts  to  nine  hundred  and 
thirty-two  dollars,  whereas  the  estimate  of  the  dower  interest  in 
gross  is  $475.  These  sums  added  (S1407)  are  deducted  from 
the  purchase  money  and  allowed  to  extinguish  pro  tanto  the ' 
vendee's  liability  to  the  estate.  So  that  if  the  widow  had  died 
the  day  afier  the  decree  was  rendered,  the  alienee  would  have 
made  as  clear  profit  by  the  operation  at  least  the  estimated  amount 
of  her  dower.  On  the  other  hand,  if  the  dowress  be  a  young 
woman  and  should  live  out  her  three  score  and  ten,  the  alienee" 
might  be  greatly  the  sufferer.  The  uncertainty  of  such  a  rule 
and  the  impracticability  of  attaining  by  its  application  the  justice 
of  the  case  incline  us  to  eschew  it  whenever  it  can  be  done. 
We  are  aware  that  cases  may  arise  and  have  arisen  where  juries 
are  compelled  to  go  into  such  estimates  to  ascertain  the  damage 
the  vendee  has  sustained  by  reason  of  such  incumbrances,  but 
the  case  at  bar  is  one  vvhare  tha  court  being  called  upon  to  exer- 
cise its  extraordinary  jurisdiction,  has  the  power  to  require  the 
parties  to  do  justice  and  to  adopt  a  rule,  which  while  it  may  not. 
meet  the  entire  justice  of  the  case,  at  least  approximates  more 
nearly  to  it  than  any  other  we  can  adopt.  That  rule  is  indi- 
cated by  the  cases  of  Beavers  v.  Smith,  Johnson  v.  EHloit  and 
the  other  cases  above  refercd  to,  and  we  think  may  with  as  much 
propriety  be  applied  to  the  alienee  when  the  value  of  the  dower 
is  to  be  ascertained  so  as  to  abate  the  purchase  money,  as  to  the 
widow  in  cases  where  such  dower  is  assigned.  According  to 
this  rule  the  value  of  the  premises  at  the  time  of  the  alienation 
by  Springle  to  Shields  should  have  been  ascertained,  and  the 
court  should  have  decreed  that  the  vendee  should  be  relieved 
from  the  payment  of  so  much  of  the  purchase  money  as  should 
be  equal  to  one-third  of  that  value  until  the  termination  of  the 
life  estate  of  the  widow,  immediately  upon  the  teiinination  of 
which  the  sum  thus  decreed  to  remain  unpaid  should  be  paid 
without  interest  to  the  representative  of  the  deceased  vendor, 
-securing  its  ultimate  payment  at  the  time  designated  by  a  lion  ^ 
on  the  land. 

In  respect  to  the  rents  of  the  land,  if  the  widow  has  only  had  ^ 
in  possession  and  cultivation  the  portion  which  has  since  been 
allotted  her  as  dower,  no  compensation  should  be  allowed  for 
rem,  since  the  interest  on  one-third  the  value  of  the  land  from 
the  lime  of  alienation  would  be  set  off  against  her  dower,  to 
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ivhich  ghe  became  entitled  upon  the  death  of  her  husband.  If 
on  the  Other  haiid  the  land  occnoicd  by  her  exceeded  in  value 
one-third  llie  vaiue  of  live  entire  tract,  and  the  same  or  some 
portion  of  it  lias  not  been  included  in  the  allotment  to  her,  then 
(he  venciec  i-hould  be  r.liowed  an  abatement  for  rent  in  the  pro- 
portion il)at  the- excels  bear.?  to  the.vaiue  of  the  lliird  and  annual 
interest  on  ihat^m.  To  illustrate  the  idea  more  fully — if  the 
entire  tract  was  worth  SI 200,  then  S400  would  be  the  value  of 
one-ihir<l,to  which  third  die  widow  mu.-.t  be  considered  as  enlided 
from  the  death  of  her  husband  a-  though  it  had  been  assigned, 
for  that  is  the  period  wlsen  ih.e  right  was  perfect.  But  if  the 
land  so  occujued  by  her  was  worth  S-50O,  then  tlie  vendee  should 
fchare  one-fiilh  the  reasonable  rent  of  the  whole  thus  occupied 
and  annuarl  interest  thereupon.  Nevertheless,  if  the  portioo 
actually  assigned  her  as  dower  embraces  the  ivholc  of  the  land 
occupied  by  her,  then  as  a  court  of  comj)etent  jurisdiction  has 
already  determined  that  she  was  entitled  to  it,  all  question  as  to 
its  relative  value  and  the  rents  are  foreclosed  by  that  decision, 
unless  the  allotment  of  dower  which  has  been  decreed  her  be 
impeached  for  fraud,  which  this  bill  does  not  attempt  to  do. 
The  widow's  right  to  dower  is  consummate  upon  the  husband's 
death,  and  her  right  of  action  then  commences  to  obtain  the 
Ifuits  of  that  title. — Park  on  Dower,  247^  She  is  not  entided 
lo  recover  damages  as  mesne  profits  against  the  alienee  of  the 
liusband  but  from  the  time  of  commencing  her  suit  for  dower. 
Beavers  &  Jemison  v.  Smiih,  1 1  Ala.  20 ;  but  having  posses- 
sion she  is  entitled  under  die  statute  to  hold  the  same  free  of 
lent  until  her  dower  is  assigned. — Clay's  Dig.  173,  §  7.  The 
compensation,  however,  which  according  to  the  views  above 
expressed  is  allowed  the  alienee,  is  not  made  by  the  widow,  but 
by  the  estate  of  the  vendor  being  deducted  from  the  judgments 
for  the  purchase  money,  which  are  assets  of  the  estate. 

We  think  the  inquiry  to  ascertain  the  amount  to  be  abated,  as 
also  the  value  of  the  dower  as  above  designated,  may  well  be  sub- 
mitted to  the  register  of  the  Chancery  Court,  and  that  no  issue 
of  quantum  dantnifictitus  is  required  by  the  correct  rules  of  prac- 
tice to  be  awarded.  In  cases  where  inquiries  as  to  compensa- 
tion or  damages  do  not  involve  much  complexity  of  facts  or 
amounts,  it  is  the  usual  course  to  refer  the  matter  to  the  register 
and  master. — Story's  Kq.  Jurisp.  '^  795,  and  authorities  cited  in 
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note  1,  p.  131,  (4th  edit.);  «ee,  also,  Anthon5'  v.  Oldacre,  4 
Call,  4S9. 

As  to  the  twenJy-five  acres  avered  in  the  hiil  io  iie  held  ad- 
versely by  Marcus  D.  Moore,  and  to  which  the  vendor,  Spriii'* 
gle,  had  no  title,  we  think  there  is  no  error.  It  w^?  the  duty 
of  the  defendants  to  have  exhibited  their  title  papers  Ijefofe  thd 
master,  or  with  their  answers,  if  such  title  papers  existed.  They 
faited  to  da  this,  and  it  being  proved,  that  this  p'ortion  of  the 
tract  feald  was  held  and  claimed  adversely  to  Spriiigk^  tip  to  thd 
time  of  the  reference  and  from  a  period  anterior  to  the  purchnse^ 
we  think  the  master  very  correctly  reported  that -the  vendor  haiiSI, 
no  title  to  smh  part. — Reading  v.  Ford's  Heirs,  1  Bibb's  Rgpi 
S3S.  Tl«3  price  of  that  part,  as  agreed  on  betweenthe  pSt'ie^ri 
was  properly  deducted  from  the  amount  of  the  purohase  Pfiira^fi 

For  the  error  we  have  noticed,  the  decree  must,  be  .rsvefsfeit 
and  the  cause  remanded."  .    •  .     ^    ^ 


McCartney  et  als.  vs.  calhoun  et  al. 

1.  The  purchase  by  an  aflministrator  at  his  own  gate,  to-be  valiil,  must  h4 
fair  and  bona  fide.  If  it  aj  pear  that  ho  purchased  the  property. at  los^ 
than  its  value,  1ms  never  accounted  for  the  proceed.*,  and  is  insoIvL'ot,  (k 
court  of  chancery  will  set  aside  the  sale  not  only  as  agalnijt  hiiA,  but 
ai  agiinst  purchasers  under  him  with  notice.  ' 

Error  to  the  Chancery  Court  of  Talladega.  Tried  bc-rore 
the  Hon.  David  G.  Ligon. 

The  facts  of  lliis  case^  so  far  as  they  are  necessary  to  eincV- 
dale  the  opinion,  are  briefly  these:  David  Calhoun,  the  faihef 
of  the  defendnnts  in  error,  died  in  1820,  in  Franklin  founty, 
Georgia,  possessed  of  the  slaves  in  controversy  and  other  pro- 
perty, and  Matilda  Calhoun,  his  widow,  who  afrei  wards  inter- 
married with  William  Kifig,  together  with  die  sai(i  William,  lul- 
ministered  on  his  estate,  and  look  (ho  property  into  jbcir   [>o*- 
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session.  It  does  not  appear  by  the  record  that  the  estate  was 
much,  if  at  all  in  debt,  but  King,  the  administrator,  procured  an 
order  of  the  Court  of  Ordinary  for  the  sale  of  the  slaves,  under 
which  he  sold  them  and  became  himself  the  purchaser  at  the 
price  of  $1020,  which  the  evidence  shows  was  S500  less  than 
their  intrinsic  value.  King  afterwards,  and  without  having  ac- 
counted for  the  proceeds  of  the  sale,  removed  to  the  State  of 
Alabama,  bringing  the  slaves  with  him,  where  he  died  insolvent, 
leaving  his  wife  and  .John  C.  Calhoun  his  executrix  and  execu- 
tor, the  latter  of  whom  sold  the  slaves  as  assets  of  the  estate,  and 
became  inmself  the  purchaser,  but  paid  nothing  on  the  purchase. 
John  C.  Calhoun  then  died,  and  Solomon  Spence,  his  admin- 
istrator, took  possession  of  the  slaves  and  claimed  them  as  the 
properly  of  his  intestate.  This  was  the  state  of  the  case,  when 
the  bill  was  originally  filed.  Subsequently,  however,  the  coro- 
ner of  Talladega  county  levied  on  the  slaves  und^r  executions 
against  King,  and  sold  them  by  virtue  thereof  to  McCartney  and 
the  other  plaintiffs  in  error,  with  due  notice  on  tl.eir  part  of  the 
claim  of  the  defendants  in  error.  The  chancellor  set  aside  the 
purchase,  and  directed  an  account,  which  is  now  assigned  as 
error. 

Rice,  for  the  plaintiffs  in  error: 

1.  There  is  nothing  to  impeach  the  purchase  by  the  admin- 
istrator at  his  own  sale. — McLane  v.  Spence,  6  Ala.  S94;  same 
cast,  11  Ala.  172. 

2.  The  decree  is  certainly  erroneous  as  to  Baker  Dulaney, 
because  although  notice  to  him  of  complainant's  right  may  be 
shown,  yet  there  is  no  legal  evidence  as  against  Dulaney  that  no- 
tice of  complainant's  right  was  given  to  the  ploinfij^s  in  (he  execu- 
tion under  which  Dulaney  purchased,  hcfure  the  lien  of  the  execu- 
tion attached.  To  defeat  a  purchaser  at  a  sheriff's  sale,  it  is 
not  enough  to  show  notice  to  tlie  purchaser ;  notice  to  the  plain- 
tiff in  execution  before  his  lien  attached  must  also  be  shown. — 
Daniel  v.  Smith  &  Sorrelle,  9  Ala.  Rep. 

3.  The  decree  is  erroneous  in  many  other  particulars — all  of 
which  are  pressed.  For  instance,  the  purchasers  of  the  slaves 
are  charged  by  the  deciee  with  interest  on  their  value  from  1S27, 
although  they  bought  since  1S41. 
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AYhite,  for  the  defendants: 

1.  An  administrator  who  has  an  interest  in  the  estate,  in  thia 
State,  may  purchase  at  his  own  sale,  but  he  is  lield  to  the  ut- 
most fairness. — McLane  v.  Spence,  6  Ala.  Rep.  894.  In  this 
case  there  is  abundant  evidence  of  fraud.  No  note  or  security 
is  given  for  the  purchase  money ;  no  money  ever  paid ;  no  ac- 
count ever  rendered ;  the  entire  estate  purchased  (with  the  ex- 
ception of  some  half-dozen  small  articles)  by  the  administrator, 
and  a  short  time  afterwards  he  removes  to  a  foreign  jurisdiction, 
and  dies  without  having  settled  the  estate,  or  manifested  any  dis- 
position to  give  to  complainant  and  his  brother  what  was  due 
them. 

2.  A  purchaser  with  notice  of  an  existing  equity  takes  subject 
to  such  equity,  and  in  this  respect  there  is  no  difference  between 
a  sheriff's  and  a  private  sale. —  Williamson  v.  Br.  Bank  at  Mo- 
bile, 7  Ala.  Rep.  920 ;  Swoope  v.  Trotter,  4  Por.  27. 

D  ARG  AN,  C.  J. — The  general  rule  of  law  is,  that  a  trustee 
cannot  become  the  purchaser  of  the  trust  estate  at  his  own  salei 
and  we  regret  that  an  exception  to  it  has  ever  been  permitted  to 
grow  up  in  this  State ;  for  it  is  a  salutary  principle  that  forbids 
the  character  of  both  seller  and  buyer  to  be  united  in  the  same 
individual,  as  the  interest  of  others  must  be  involved  in  the  act 
of  sale.  But  at  an  early  day  this  court  held  that  an  executor 
might  become  a  purchaser  at  his  own  sale,  which  if  fairly  made, 
could  not  be  set  aside,  (Brannon  v.  Oliver,  2  Stew.  47) ;  and 
although  this  case  has  been  frequently  questioned  at  the  bar, 
yet  it  has  never  been  overruled. — Beene  v.  Saltmarsh,  4  Porter 
2SCJ  McLane  v.  Spence,  C  Ala.  894.  We  must  therefore  ad- 
here to  it,  for  it  would  probably  be  productive  of  more  mischief 
tlian  good  now  to  depart  from  it.  But  in  order  to  give  validity 
to  such  a  purchase,  it  must  appear  that  the  sale  was  fair  and  bona 
fiilc.  If  the  circumstances  connected  with  the  transaction  do 
not  show  this,  a  court  of  equity  must  set  it  aside,  and  hold  tho 
executor  a  trustee  for  those  interested  in  the  due  administration 
of  ilie  estuie.  Applying  this  test  to  the  facts  of  the  case  before, 
us,  we  have  no  hesitation  in  saying  that  .the  purcliase  of  King, 
the  administrator,  in  right  of  his  wife,  must  be  set  aside.  The 
evidence  conclusively  shows  that  the  slaves  were  of  much  greater 
value  at  the  time  oi'  the  sale  than  the  administrator  gave  for  them; 
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thai  he  has  never  accounted  for  or  paid  the  sum  bid,  but  in  a 
short  time  afterwards  removed  to  this  State,  bringing  the  slaves 
and  the  chikh-en  of  the  deceased  with  him  ;  and  that  he  is  now 
dead  and  his  estate  insolvent.  These  facts  widiin  themselves 
would  require  a  court  of  equity  to  set  the  sale  aside.  In  the 
case  of  AfcLane  v.  Spence,  6  Ala.,  the  facts  were  that  the  slaves, 
twelve  in  number,  were  sold  in  one  lot,  and  the  administrator 
became  the  purchaser  at  a  sum  less  than  their  value,  and  less 
than  they  would  have  brought  had  they  been  sold  separately. 
The  court  said,  "it  would  not  avail  the  administrator  to  show 
that  lie  intended  no  fraud  ;  that  to  support  a  purchase  by  an  ex- 
ecutor at  his  own  sale,  there  nsust  be  no  unfairness — the  pro- 
perty must  be  exposed  to  sale  in  the  ordinary  mode,  and  under 
circumstances  to  command  the  best  price."  The  sale  was  set 
aside.  In  the  case  before  us,  the  administrator  purchased  a 
negro  man,  a  woman  and  her  four  children,  for  one  thousand  and 
twenty  dollars ;  the  value  of  which  (from  the  testimony  of  all 
the  witnesses)  at  the  time  of  the  sale,  must  have  been  over  fif- 
teen hundred  dollars.  There  was  not,  so  far  as  we  are  informed, 
any  urgent  necessity  for  selling  them  ;  there  were  no  debts  press- 
ing the  estate,  if  indeed  the  estate  owed  any ;  nor  was  there  any 
need  of  selling  for  the  purpose  of  distribution.  No  reason  is 
assigned  why  the  slaves  were  sold  at  a  sacrifice  of  their  value, 
nor  has  the  administrator  ever  paid  or  accounted  for  the  purchase 
money.  He  has  merely  gone  through  with  the  form  of  a  sale, 
without  the  slightest  benefit  resulting  to  the  estate,  but  on  the 
contrary  to  the  prejudice  of  the  interest  of  the  distributees.  To 
sustain  such  a  sale  under  these  circumstances  would  be  to  open 
a  door  to  executors  and  administrators  to  speculate  on  the  as- 
sets of  the  estates  they  represent  to  the  prejudice  of  those  whose 
interest  they  are  bound  to  protect.  We  must  therefore  hold  the 
gale  void  and  the  slaves  liable  to  distribution. 

But  it  is  urged  on  the  part  of  those  who  purchased  the  slaves 
at  sheriff's  sale  as  the  property  of  King,  that  they  have  obtained 
a  title  tiiat  a  court  of  equity  ought  to  protect.  But  they  are  not 
hovafidc  purchasers.  Independent  of  their  being  purchasers 
at  sheriff's  sale,  they  admit  in  their  answers  that  they  had  notice 
of  the  claim  of  the  complainants  before  they  made  their  purchase. 
They  therefore  purchased  at  their  own  risk,  and  occupy  i>o  bet- 
ter ground  than  the  administrator  did. 
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We  have  examined  the  instructions  of  the  chancellor  to  the 
register  in  taking  the  accounts.  They  conform  strictly  to  the 
equities  of  the  parties,  and  we  have  only  to  add  that  the  decree 
must  be  afHrmed. 

Chilton,  J.,  not  sitting. 


DUMAS  vs.   SMITH. 

1.  Where  a  client  gives  a  note  to  his  attorney  for  services  to  be  rendered  in 
a  certain  suit,  and  at  the  same  time  executes  an  instrument  hy  which 
he  agrees  to  allow  him  one  half  the  damages  that  may  be  recovered,  the 
note  and  agreement  form  but  one  contract,  and  both  are  champcrtous 
and  void.  % 

Error  to  the  Circuit  Court  of  Fayette.  Tried  before  the 
Hon.  Geo.  Goldthwaite. 

The  facts  are  stated  in  the  opinion  of  the  court.  The  Cir- 
cuit judge  instructed  the  jury  that  the  plaintiff  was  entitled  to 
recover  on  the  note,  to  which  the  defendant  excepted  and  now 
assigns  it  as  error. 

J.  L.  Martin,  for  plaintiff  in  error : — We  contend  in  this 
case,  that  the  two  instrtiraents  introduced  in  evidence  form  hut 
one  contract,  being  made  at  the  same  time  and  in  relation  (o  the 
same  subject  matter,  and  are  void  for  champerty. — See  Hollaway 
V.  Lowe,  7  Porter,  4S8,  which  is  full  to  the  point  here  pre- 
sented.— Same  case,  1  Ala.  246. 

Peck,  for  defendant,  cites  the  following  cases — Holhiway  v. 
Lowe,  7  Porter,  4SS ;  the  same  case,  1  Ala.  24G. 

PARSONS,  J.— William  R.  Smith,  who  was  th«  plaintiff  in 
the  Circuit  Court,  introduced  on  trial  a  promissory  note  made 
by  the  defendant  below,  for  the  paymeiil,  one  diiy  aficr  date 
thereof,  of  fifty  dollars  for  the  services  of  Mr.  Sn)iih  in  two  cases 
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ia  the  Circuit  Court  of  Fayette  county,  between  Dumas  and 
other  persons,  whose  names  are  stated  in  the  note.  Ac- 
cording to  the  note,  the  money  was  payable  one  day  after  the 
date  of  the  note.  He  next  introduced  a  writing  signed  by  Du- 
mas, whereby  he  agreed  to  give  him  one  half  of  the  damages 
which  he,  Dumas,  might  recover  in  the  two  cases  which,  he  had 
then  pending  in  the  Circuit  Court  of  Fayette,  and  which  are 
described  so  as  to  show  that  they  are  the  same  cases  which  are 
stated  in  the  note.  Both  of  the  instruments  bear  date  the  16th 
day  of  April  184-5.  The  case  of  George  Elliott  v.  William  B. 
McClelland,  assis^nee,  &c.  decided  at  this  term,  is  a  direct  au- 
thority to  show  that  the  note  and  the  written  agreement  form  but 
one  contract,  and  that  they  are  both  champertous  and  void.  I 
did  not  sit  in  that  case,  because  I  had  been  of  counsel  for  one  of 
the  parties,  but  I  fully  concur  in  the  opinion  of  the  other  judges. 
The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded,  but  the  opinion  of  the  Circuit  Court  is  only  reversed 
so  far  as  inconsistent  with  this  opinion. 


KYLE  vs.  BARNETT. 

1.  Where  a  guardian  invests  the  funds  of  his  ward  in  a  concern,  whose 
operations  are  based  partly  on  cash  and  partly  on  credit,  he  is  only 
chargeable  with  that  portion  of  the  profits,  if  it  can  be  ascertained,  which 
ehall  accrue  on  the  cash  inveslment 

2.  A  guardian,  who  employs  his  son  to  take  charge  of  a  business  in  which 
he  has  invested  the  funds  of  his  ward,  under  an  agreement  entered  into 
in  good  faith  to  allow  him  for  his  services  one  half  the  net  profits  after 
paying  legal  interest  on  the  investment,  the  compensation  not  appearing 
unreasonable,  will  not  be  held  ^e^punsible  for  that  portion  of  the  profits 
which  may  be  received  by  the  son. 

3.  A  guardian  is  chargeable  with  interest  on  the  profits,  derived- from  funds 
of  bis  ward  invested  in  a  mercantile  concern  from  the  time  they  are  re- 
ceived, and,  after  the  dissolution  of  the  concern,  on  the  capital  invested, 
from  the  time  ho  has  received  or  might  with  due  diligence  have  re- 
ceived it. 
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4.  Where  the  guardian  has  made  profits  by  the  employment  of  the  funds 
of  the  ward,  the  latter  may  elect  to  take  the  profits  or  charge  him  with 
interest,  but  h  not  entitled  to  both. 

Error  to  the  Chancery  Court  of  Russell.  Tried  before  the 
Hon.  W.  W.  Mason. 

Belser  &  Harris,  for  plaintiff  in  error: 

1.  The  defendant  is  chargeable  with  interest  on  ibe  remain- 
ing portion  of  the  capital  slock  created  by  the  trust  fund,  and 
also  with  simple  if  not  compound  interest  on  the  dividends 
which  he  has  received,  from  the  date  of  their  reception. — Clark- 
son  V.  Depeyster,  1  Hop..Ch.  424  ;  Garness  et  al.  v.  Gardner's 
Adm'r,  1  Edw.  Ch.  128;  Myers  v.  Myers,  2  McCord's  Ch.  266; 
Peyton  v.  Smith,  2  Dev.  &  Batt.  Eq.  339 ;  Depeyster  v.  Clarke, 
2  Wencf.  77;  DiiTenderfer  v.  Winder,  3  Gill  &  Jolins.  311; 
Whittedge  v.  Calles,  2  J.  J.  Mar.  404. 

2.  It  is  not  an  answer  to  the  foregoing  positions,  that  the  de- 
fendant mingled  his  own  property  with  the  complainant's  while 
he  was  his  ward,  even  if  such  in  this  case  were  the  fact.  A  per- 
son mixing  the  estate  of  another  with  his  own  may  sometimes 
subject  himself  to  the  loss  of  both. — Docker  v.  Somes,  2  Mylne 
&  K.  665  ;  Myers  v.  Myers,  2  McCord's  Ch.  265-6  ;  DeBer- 
one  v.  Sanford,  1  HofF.  192;  Ray's  Ex'rs  v  McCulloch,  Cam. 
&  Nor.  492-7;  1  Story's  Eq.  Juris.  26S,  623,  and  cases  there 
cited. 

3.  The  renunciation  of  the  trust  by  the  defendant  and  the 
contract  between  him  and  his  son  after  the  adventure  cannot 
change  complainant's  rights.  The  latter  was  no  party  to  the 
arrangement,  and  he  is  entitled  to  the  accretions  on  his  funds 
invested,  after  paying  reasonable  compensation  and  necessary 
expenses. — Wilkinson  v.  Stafford,  1  Vesey  jr.  32 ;  Lee  v.  Fox, 
6  Dana,  176;  Chapin  v.  Weed,  1  Clark's  Ch.  464;  Peyton  v. 
Siuith,  2  Dev.  &  Batt.  Eq.  346  ;  Chaphn  v.  Givens,  Rice's  Eq. 
132 ;  Bank  of  Virginia  v.  Craig,  0  Leigh,  399 ;  Sweet  v.  Ja- 
cocks,  6  Paige,  355  ;  Attorney  Gen'l  v.  Mayor  of  Nor.  2  Mylne 
&  Craig,  406;  Mc.Millen  v.  Scott,  1  Mon.  151;  Rogers  v. 
Crudger,  7  Johns.  557;  Roberts  v.  Wilson,  2  Bibb,  597. 

4.  'J'hc  profits  cannot  be  divided  according  to  the  chancellor's 
idea  of  [he  ca^rh  and  credit  of  the  firm.     Such  a  rule  of  compter 
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tation  could  scarcely  be  carried  out  in  practice,  and  is  against 
precedent. — Peyton  v.  Smith, 2  Dev.  &  Batt.  Eq.  339;  Myers 
V.  Myers,  2  McCord's  Ch.  266. 

*  Heydenfeldt,  for  the  defendant. 

CHILTON,  J. — The  plaintiff  in  error,  who  was  also  tiie 
complainant  below,  filed  his  bill  in  the  Chancery  Court  of  Rus- 
sell county  against  the  defendant,  Barnett,  w'ho  was  his  guardian, 
for  an  account  of  certain  funds  of  the  complainant  alleged  to 
have  come  into  the  hands  of  the  defendant,  and  for  the  profits, 
which  he  charges  accrued  upon  the  investment  of  a  large  pro- 
portion of  said  funds  in  the  mercantile  concern  of  Kyle  &  Bar- 
nett, of  which  said  firm  said  guardian  was  a  member. 

It  clearly  appears  from  die  record  that  at  several  limes,  be- 
tween (he  months  of  October  1S38,  and  March  1841,  tliere  was 
invested  in  said  concern,  of  monies  belonging  to  the  complain- 
ant, the  sum  of  five  thousand  six  hundred  and  seventy-seven 
dollars.  It  also  appears  that  within  said  periods  the  defendant 
invested  some  of  his  individual  funds  in  said  concern,  and  that 
fair  profits  had  been  derived,  and  which  were  several  times  as- 
certained and  apportioned  between  the  partners.  The  concern 
did  not  however  deal  exclusively  on  its  cash,  but  the  goods 
were  purchased  partly  on  credit.  It  further  appears  that  pend- 
ing the  operations  of  the  concern,  the  defendant  agreed  with  his 
son,  John  N.  Barnett,  to  let  him  have  one  half  of  the  profits 
which  should  accrue  to  the  defendant,  less  the  lawful  interest 
upon  the  cash  capital  invested.  The  defendant  also  received 
other  sums  of  money  belonging  to' his  ward  derived  from  the 
hire  of  slaves,  and  also  boarded  and  educated  the  plaintiff.  The 
chancellor  decreed  an  account  to  be  taken  of  the  profits,  under 
the  following  directions :  1.  That  the  register  ascertain  and 
report  the  amount  of  cash  invested  by  the  defendant  in  the  mer- 
cantile establishment  of  Kyle  &  Barnett,  and  what  part  of  said 
business  was  done  on  cash  and  what  on  credit,  and,  that  he  sep- 
arate and  report  the  profits  on  the  cash  and  the  profits  on  the 
credit,  allowing  the  same  rate  of  profit  on  each.  2d.  That  he 
report  the  amount  of  interest  on  the  cash  invested  by  the  defend- 
ant during  the  time  it  remained  in  said  concern,  and  what  part 
of  said  cash  capital  was  the  money  of  the  complainant,  and  that 
he  deduct  said  amount  of  interest  from  the  profits  made  on  said 
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cash  capital.  3d.  That  he  report  the  amount  of  the  balance  of 
said  profits  of  said  cash  capital,  after  deducting  therefrom  said 
interest ;  then  to  allow  one  half  of  said  remainder  to  John  N. 
Barnett  for  his  share.  4ih.  That  he  ascertain  and  report  the 
amount  of  said  balance  of  said  profits  accruing  upon  the  cash 
capital,  and  apportion  the  same  between  the  complainant  and 
tiie  defendant  according  ta  the  amounts  by  them  invested.  5lb. 
That  he  report  the  amount  of  ihterest  which  accrued  upon  the 
money  of  the  complainant  while  it  was  invested  in  said  mercan- 
tile establishment.  6th.  That  he  ascertain  and  report  the  amount 
due  the  complainant  from  the  defendant,  charging  the  latter  with 
said  S  per  cent,  and  with  the  same  rate  per  cent,  for  all  money 
of  the  complainant  which  came  to  his  hands,  and  also  with  the 
nett  profits  on  said  money  of  complainant  invested  by  the  de- 
fendant in  merchandize.  7th.  That  he  report  the  sums  paid 
out  for  the  complainant  and  for  the  sustenance  of  the  negroes 
that  could  not  be  hired,  and  the  times  of  such  payments,  and 
that  said  payments  be  deducted  first  from  the  hire  of  the  negroes 
for  the  years  in  which  they  were  respectively  made,  and  if  the 
hire  be  insufficient  to  meet  said  payments,  the  balance  due  said 
defendant,  after  exhausting  said  liire,  to  be  deducted  from  the 
said  interest  due  on  the  said  money  of  complainant  invested  in 
said  mercantile  concern,  and  if  that  should  be  found  insufficient, 
then  that  the  remainder  be  deducted  from  the  combined  capital 
and  profits  of  the  money  of  the  complainant,  ascertained  as  afore- 
said. 'J'hese  directions  form  the  basia  of  his  decree,  from  which 
llie  complainant  sued  out  his  writ  of  error  to  this  court,  and  by 
the  consent  of  counsel  the  defendant  below  is  also  allowed  to 
assign  errors  as  upon  his  own  writ. 

1.  On  the  part  of  the  complainant  it  is  insisted,  that  he  should 
be  enliiled  to  the  profits  made  upon  the  credit  as  well  as  upon 
,the  cash  of  the  concern,  in  proportion  to  the  amount  of  his  funds 
invested.  In  this  we  do  not  concur.  Tliere  is  nothing  in  the 
record  from  which  it  may  be  iiifered  that  the  credit  which  was 
obtained  was  based  upon  the  capital  thus  employed,  even  if  such 
fact  was  material  to  this  inquiry.  On  the  contrary,  it  is  jiretty 
satisfactorily  shown  that  the  parties  could  have  obtained  it  irres- 
pective of  this  fund.  Credit,  in  one  sense,  is  itself  capital,  and 
nerhaps  is  more  frequently  based  upon  the  fidelity  ami  jmiictu- 
alily  of  the  parly  in  discharging  his  engagements,  and   the  eHi- 
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ciency  and  industry  which  he  exhibits  in  the  management  of  his 
affairs,  than  upon  any  actual  monied  capital  he  may  possess. — 
For  the  debts  thus  contracted  the  ward  was  in  no  wise  respon- 
.sible,  and  as  it  cannot  be  assumed  that  the  credit  was  obtained 
in  virtue  of  the  investment  of  the  ward's  funds,  and  as  the  record 
shows  what  portion  of  the  business  was  done  upon  cash  and 
what  upon  credit,  thus  enabling  the  court  to  apportion  the  pro" 
fits  between  them,  we  think  the  chancellor  properly  decreed  a 
.separation  of  the  profits,  and  limited  the  proportion  due  the 
complainant  to  the  amount  accruing  upon  his  funds. 

2.  But  it  is  further  contended  for  the  complainant,  that  the 
guardian  having  invested  his  funds  in  the  mercantile  establish- 
ment of  Kyle  &  Barnett,  he  should  be  entitled  to  the  profits  af- 
ter allowing  reasonable  expenses,  and  that  his  rights  should  not 
be  affected  by  the  arrangement  made  between  the  guardian  and 
John  N.  Barnett,  whereby  the  latter  was  to  receive  for  his  per* 
sonal  attention  to  the  business  one  half  the  guardian's  share  ofv 
the  profits,  after  deducting  interest  upon  the  cash  capital  invested. 
Now  we  are  not  prepared  to  hold  that  the  guardian,  after  invest- 
ing the  ward's  funds,  could  defeat  his  right  to  the  profits  by  ad- 
vancing his  son  or  making  a  donation  of  the  profits  to  him.— 
The  record  before  us,  however,  does  not  present  such  a  case. 
It  does  not  show  that  the  arrangement  made  by  the  guardian  with 
John  N.  Barnett  was  unreasonable,  or  that  it  might  not  well 
have  been  entered  into  with  any  other  individual.  It  secured 
to  the  guardian  interest  at  the  rate  of  eight  per  cent,  upon  the 
cash  invested  and  one  half  the  remaining  profits.  Whether  this 
provision  for  the  services  of  the  son  should  turn  out  to  be  more 
or  l^ss  than  a  just  compensation  was  a  question  which  from  the 
nature  of  the  case  must  then  have  been  doubtful,  depending  as 
it  did  upon  the  success  or  failure  of  the  enterprise.  In  view  of 
the  facts  of  the  case  as  they  appear  in  the  record,  the  son  hav- 
ing given  his  personal  attention  to  the  business  from  its  com- 
mencement up  to  its  close,  without  other  compensation,  and 
having,  it  may  be,  mainly  by  his  skill  and  efficiency,  been  ena- 
bled to  swell  the  profits  to  a  considerable  sum  beyond  what  may 
have  been  contemplated  by  the  parties  at  the  time,  we  do  not 
feel  authorised  in  holding  that  he  is  not  justly  eniided  to  the 
compensation  he  contracted  to  receive,  nor  will  we  charge  the 
guardian  with  more  of  the  profits  than  has  come  into  his  hands. 
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since  we  are  satisfied  that  ine  agreement  by  which  he  parted 
with  a  portion  of  them  was  just,  and  fairly  entered  into.  This 
conclusion  does  not  militate  against  the  authorities  cited  by  the 
counsel  for  the  complainant.  These  merely  go  to  the  doctrine 
so  generally  recognised  by  courts  of  equity,  that  a  trustee  shall 
not  be  permitted  to  make  any  profit  to  himself  in  any  of  the  con- 
cerns of  the  trust ;  or  that,  having  engaged  the  trust  property  in 
an  adventure  profitable  to  the  cest,ui  que  trust,  he  shall  not  be 
permitted  to  renounce  it  for  the  trust  and  declare  it  to  be  for  his 
own  account. 

8.  In  Bryant  v.  Craig,  12  Ala.  Rep.  354,  it  was  held  that  a 
guardian  who  fails  to  make  annual  returns  of  his  accouuts  is 
liable  for  interest  on  the  funds  in  hand,  but  is  not  liable  to  be 
charged  cdmpaund  interest,  unless  he  is  guilty  of  such  gross 
neglect  as  is  evidence  of  fraud.  The  same  case  further  decides 
that  in  settling  the  account  of  a  guardian  the  court  should  charge 
iiifn  with  rnterest  on  all  money  of  the  ward  in  his  hands  from 
the  time  of  its  receipt,  and  allow  him  interest  on  all  disburse- 
ments from  the  time  they  were  made,  the  interest  due  from  the" 
guardian  to  extinguish  ywo  ^««?o,  6v  in  full  as  the  case  may  be, 
the  expenditure  of  the  ward.  In  the  record  before  us,  the  guar- 
dian from  time  to  time  received  the  profits  which  accrued  upon 
the  ward's  money  invested  in  the  business  of  merchandize.  The 
receipt  from  that  source  is  the  same,  so  far  as  his  liability  is  con- 
cerned, as  if  he  had  received  the  same  amounts  from  any  other 
source,  and  in  our  opinion  he  should  be  chargeable  with  simple 
interest  upon  these  dividends  from  the  time  of  their  receipt  by 
liim.  So  also  should  he  be  charged  with  interest  upon  the 
amount  of  the  capital  stock  which  belonged  to  the  ward  and  re- 
mained in  the  concern  at  the  time  of  the  dissolution,  calculating 
the  interest  from  the  time  said  guardian  received  or  might  have 
received  it  by  the  use  of  due  diligence.  The  failure  of  the 
chancellor  to  decree  interest  upon  the  dividends  and  the  ca{)ital 
on  hand  at  the  dissolution  was  an  error  against  the  complainant 
below.  On  the  other  hand,  the  complainant  is  not  entitled  to 
recover  interest  on  the  funds  which  were  invested  in  the  con- 
cern of  Kyle  &  Barnett  pending  the  operation  of  the  concern, 
but  he  is  entitled  to  all  the  nett  profits  whicli  accrued  thereupon 
to  the  guardian,  both  under  his  partnership  with  Kyle  and  imder  ' 
the  subsequent  arrangement  with  hia  son,  John  D.  Barnett- 
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The  eight  per  cent,  per  annum,  which  the  latter  agreed  to  pay 
upon  the  cash  capital,  of  course  forms  a  portion  of  these  profits. 
So  far  then  as  the  decree  of  the  chancellor  charjjes  the  guardian 
with  interest  upon  the  cash  capital  during  the  time  it  was  era- 
ployed  hy  the  guardian  in  the  concern  of  Kyle  &  Barnett,  i» 
addition  to  the  profits  which  accrued  thereon,  it  is  erroneous 
to  the  prejudice  of  the  defendant  helow.  The  rule  applicable 
to  such  cases  is  this  :  If  the  trustee  makes  profits  by  employ- 
ing the  fund  in  trade,  the  cestui  que  trust  may  elect  to  take  the 
profits,  or  the  interest  upon  his  funds.  He  cannot  have  both. — 
2  Story's  Eq.  Jurisp.  §  12G2,  et  seq. 

The  principles  above  laid  down  will  be  sufficient  to  a  correct 
determination  of  the  cause  in  the  court  below. 

Let  the  decree  be  reversed  and  the  cause  remanded,  and  let, 
each  party  be  taxed  with  his  own  cost  in  this  court. 


SHERROD,  Clerk,  vs.  DAVIS,  Sheriff. 

1,  A  fiaal  judgment  ia  favor  of  a  defendant  in  attachment,  unleas  super* 
eeded  by  writ  of  error  or  appeal,  discharges  the  lien  of  the  attachment, 
and  if  the  sheriff,  having  sold  and  retained  in  his  hniids  the  proceeds  of 
the  goods  attached,  afterwards  and  without  notice  pays  them  over  to  the 
defendant,  he  is  not  liable,  notwithstanding  the  plaintiff  may  subse- 
quently sue  out  a  writ  of  error,  procure  a  reversal  of  the  judgment,  and 
ultimately  obtain  a  judgment  in  his  favor. 

Error  to  the  Circuit  Court  of  Pickens.  Tried  before  the 
Hon.  Geo.  Goldthwaite. 

Huntington,  for  the  plaintiff. 

Ormond,  for  defendant. 

DARGAN,  C.  J. — Reuben  King  sued  out  an  original  at- 
tachment against  the  estate  of  William  Burks,  which  was  levied 
by  the  sheriff  on  fourteen  bales  of  cotton.  Before  the  trial 
tenn  the  cotton  was  sold  by  virtue  of  an  order  for  that  purpose, 
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but  tli€  sheriff  did  not  pay  the  money  over  to  the  clerk  of  the 
court,  ahhough  it  was  his  duty  to  do  so.  At  the  spring  term  of 
the  Circuit  Court  in  1S46,  a  final  judgment  was  rendered  in 
favor  of  Biirks,  the  defendant  in  the  attachment,  who  in  Jurie 
thereafter  demanded  the  money  of  the  sheriff,  who  paid  it  over 
to  one  Leftwich  at  the  request  of  Burks.  In  November  follow- 
ing the  plaintiff  in  the  attachment  sued  out  a  writ  of  error  to 
the  Supreme  Court,  and  at  January  term  1S47,  the  judgment 
was  reversed  and  the  cause  remanded.  At  a  subsequent  trial 
a  judgment  was  rendered  in  favor  of  the  plaintiff  in  the  at- 
tachment, and  then  the  clerk  of  the  court  demanded  the  money 
received  by  the  sheriff  on  the  sale  of  the  cotton,  which  not 
being  paid,  he  moved  the  court  for  judgment  against  the  sheriff 
in  accordance  with  the  provisions  of  the  act  to  be  found  in 
Clay's  Digest,  56.  On  the  trial  of  this  motion  the  foregoing 
facts  were  brought  to  the  view  of  the  court  by  the  pleadings, 
and  the  question  growing  out  of  them  is  whether  the  sheriff  is 
liable  to  pay  the  money  to  the  clerk  notwithstanding  his  pay- 
ment to  Burks  ? 

It  must  be  apparent  to  all  that  the  defendant  is  not  to  lose  his 
property  if  he  successfidly  defends  the  suit  commenced  by  the 
<iUachment,  When  a  final  judgment  is  rendered  in  his  favor 
the  lien  created  by  the  attachment  is  discharged,  he  becomes 
entitled  to  his  property,  and  the  sheriff  cannot  lawfully  with- 
hold it  from  him. — Clapp  v.  Bell,  4  Mass.  99;  Suydam  v.  Hug- 
geford,  23  Pick.  465.  If  the  plaintiff  in  the  attachment  had 
sued  out  a  writ  of  error  immediately  on  the  rendition  of  the 
judgment,  or  before  the  money  was  paid  over  by  the  sheriff,  we 
should  dien  think  that  the  right  of  the  defendant  to  demand  it 
of  die  sheriff  was  taken  away ;  and  the  sheriff,  if  he  had  no- 
tice of  the  writ  of  error,  would  not  have  been  justified  in  pay- 
ing it  over  to  him.  But  after  the  judgment  of  the  court  is  final 
and  complete  in  favor  of  the  defendant,  unless  it  is  suspended 
by  writ  of  error  or  appeal,  the  right  of  the  defendant  to  have 
the  property  restored  to  him  is  unquestionable,  and  it  is  there- 
fore the  duty  of  the  sheriff  on  demand  to  deliver  it  to  him.  It 
is  true  that  it  was  the  duty  of  the  sheriff  to  have  returned  the 
money  received  by  him  on  the  sale  of  the  cotton  to  the  clerk, 
and  as  he  failed  to  do  so,  the  clerk  might  have  moved  forjudge 
nient  against  him.  But  this  right  of  the  clerk  grows  out  of  the 
21 


314  ALABAMA. 


II.tdden'8  Ex'm  v.  Powell. 


pendency  of  the  attachment  and  the  lien  created  on  the  goods 
by  the  levy.  When  the  attachment  is  dissolved  by  a  final 
judgment  in  favor  of  the  defendant  and  the  lien  thereby  dis- 
charged, the  defendant  becomes  entitled  to  the  money,  if  the 
property  has  been  sold,  and  a  payment  made  to  him  by  the 
sheriff  under  such  circumstances  must  take  away  the  right  of 
the  clerk  to  demand  the  money. 

The  ruling  of  the  Circuit  Court  was  correct,  and  the  jud^ 
ment  must  be  affirmed. 


HADDEN'S  EXECUTORS  i^.  POWELL. 

1.  The  declarations  of  a  party  in  possessiou  are  admissible  to  explain  the 
nature  of  his  possession — as  that  he  holds  under  a  claim  of  his  own,  or 
under  that  of  another — but  they  are  not  admissible  to  show  that  he  had 
previously  sold  the  property  to  a  third  person. 

2.  The  lien  and  remedy  by  attachment  given  by  the  statute  to  landlords 
depend  on  the  existence  of  the  relation  of  landlord  and  tenant,  and  con- 
sequently cannot  attach  upon  a  crop  which  the  occupant  of  the  land  ha* 
sold  before,  but  which  is  not  removed  from  the  preuiises  until  after  the 
creation  of  the  teiiancy. 

Error  to  the  Circuit  Court  of  Sumter.  Tried  before  the 
Hon.  Sam'l  Chapman. 

This  was  a  trial  of  the  right  of  property  in  a  crop  of  corn 
and  cotton,  levied  on  under  an  attachment  for  rent  sued  out  by 
Elizabeth  Hadden,  the  testatrix  of  the  plaintiffs  in  error,  against 
one  Samuel  Lewis,  and  claimed  by  Powell,  the  defendant  in 
error.     The  facts  appear  in  the  opinion. 

R.  H.  Smith,   for  the  plaintiffs : 

1.  The  facts  clearly  show  that  neither  party  considered  any 
thing  else  necessary  to  a  perfection  of  the  contract.  They  had 
mutual  confidence  that  each  would  on  a  convenient  occasion 
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deliver  up  tlie  pajiers ;  iience  the  delivery  of  the  papers  was 
not  necessary  to  a  rescision. — Pettus  v.  Roherts,  G  Ala.  811-14. 
This  case  rs  difForent  from  that  of  Lightfoot  et  al.  v.  Strahan,  7 
Ala.  444,  because  there  the  property  not  delivered  up  was  valur 
able  in  itself  and  the  parties  could  not  be  placed  in  statu  quo 
without  delivery  of  such   property. 

2.  But  whether  the  verbal  agreement  operated  a  rescision  or 
not,  the  subsequent  consummation  of  it  related  back  to  the  tinie 
of  the' agreement. — M'ontandon  &  Co.  v.  Deas,  14  Ala.  44. 
Nor  did  the  purchase  by  theclaimant  before  attachment  destroy 
the  lien  of  the  plaintiff.  This  case  does  not  fall  within  the 
cases  of  Thompson  v.  Spinks,  12  Ala.  155,  and  Dulany  v. 
Dickerson,  ib.GOl.  Those  were  cases  where  the  properly  had 
been  removed  froHithe  premises  before  action  was  brought,  and 
the  point  decided  was  simply  that  the  lien  did  not  vest  such  a 
jjrojjcrtij  in  the  crop  as  would  sustaiji  *'^/e.sprtr,w."  In  these 
cases  the  court  say  he  might  have  protected  his  lien  by  the 
remedy  given  by  statute. — Clay's  Diij.  50(>,  §<^  4-5;  Thompson 
V.  Merriman,  15  Ala.  166. 

3.  The  declarations  of  the  defendant  in  execution  should  not 
have  been  permitted  to  go  to  the  jury. — McBryde  &  Wife  v. 
Thompson,  S  Abi.  650;  Abney  v.  Kingsland  &  Co.  10  ib.  355.. 
Here  the  sale,  not  the  possession,  was  the  res  gesta,  and  to-Iuave 
made  the  declaration  admissible  it  shoidd  have  been  connected, 
as  in  KembertifcHale,  adm'rs,  v.  Brown,  14  Ala.  370,  with  the 
delivery,  Tor  some  part  of  the  sale,  and  does  not  fall  in,  the  clas.«j 
of  cases  of  which  Webster  v.  Smith,  10  A!a^  429,  is  an  ex- 
ample. 

4.  The  court  erred  in  atsuming  that  tli£r,e  vi&sany  evidence 
of  imrchase  by  claimant.  The  record  sJio^ws  there  was  no  evi- 
dence of  any  consideration,  delivej:y,  or  any  thing  to  complete 
a  purchase. — Yarborough  v.  Mass,,  9.  Ala.  390,  '^  8. 

HuNTiNGTOX,  for  the  del^ndant : 

1.  The  declarations  oC  Samuel  Lewis  while  in  possession  of 
the  crop,  that  he  had  sold  the  same  to  Powell,  were  competent 
to  go  to  the  jury. — vSee  Remberi  &  Hale  v.  Brown,  14  Ala. 
363-70;  Webster  v.  Smith,  10  Ala.  429. 

2.  Even  a  judgment  rendered  during  the  term  docs  not  rc- 
iule  buck  to  the  C.»;3l  day  so  aa  to  defeat  a  bono  Jide  purchaser  or 
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assignee. — Hope  v.  Brandon,  2  Stew.  401.  An  agreement  to 
cancel  a  deed  of  land  without  actually  cancelling  it,  cannot  have 
the  effect  of  a  reconveyance. — Morse  v.  Child,  6  N.  Hamp.  521. 
So  a  sealed  executory  contract,  cannot  be  rescinded  or  released 
by  a  parol  agreement. — Delacroix  v.  Bulkley,  13  Wend.  71; 
Sinard  v.  Patterson,  3  Blackf.  353. 

PARSONS,  J. — This  was  a  trial  of  the  right  of  property 
between  Elizabeth  Hadden,  (whose  executors  have  succeeded 
her  in  the  suit,)  as  plaintiff  in  attachment  against  one  Lewis, 
and  Powell,  the  claimant  of  the  property,  which  was  corn  and 
cotton,  on  which  the  attachment  was  levied. 

The  Circuit  Court  on  the  trial  admitted  proof  of  the  declara- 
tions of  the  defendant  in  the  attachment,  which  were  made  late 
in  August  or  early  in  September  1S46,  while  he  was  in  pos- 
session of  the  property  levied  on,  that  he  had  sold  the  same  to 
Powell,  the  claimant.  This  was  the  only  evidence  on  the  part 
of  the  claimant  of  his  title  to  the  property,  except  that  he  proved 
that  Lewis  had  been  indebted  to  him  for  supplies  to  his  family. 
The  Circuit  Court  having  admitted  these  declarations,  charged 
the  jury  in  the  furdier  progress  of  the  cause  in  reference  to  the 
claimant's  rights,  "that  if  the  Jury  should  believe  that  he  had 
purchased"  the  property,  &c.  thus  treating  the  declarations  a& 
evidence  of  the  purchase,  for  there  was  no  other  evidence  of  it. 
In  both  points  we  think  there  was  error,  and  as  they  are  re- 
served by  the  bill  of  exceptions,  the  judgment  must  be  reversed. 
The  declarations  of  a  tenant  in  possession  of  land,  when  part  of 
the  res  gesta,  are  admissible ;  and  the  same  rule  prevails  in 
relation  to  personal  property.  The  declarations  of  a  person  so 
in  possession  may  be  received  to  explain  the  nature  of  his  pos- 
session, as  whether  he  held  under  a  claim  of  his  own  or  under 
another.  But  in  this  case  the  declarations  proved  were  not  of 
that  character,  but  went  far  beyond  it.  They  were  the  only 
evidence  of  the  claimant's  title.  P^or  such  a  purpose  they  were 
inadmissible  and  should  have  been  rejected. — McBride  &  Wife 
and  others  v.  Thompson,  8  Ala.  G50,  where  the  rule  is  cor- 
rectly stated ;  Abney  v.  Kingsland  &  Co.  10  Ala.  355;  Gary 
V.  Terrill,  10  Ala.  20G.  It  is  to  be  observed  that  the  decla- 
rations were  not  res  gcstce  in  respect  of  the  sale,  but  related  to  a 
previous  sale,  and  as  evidence  of  it  were  inadmissible. 
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2.  We  cannot  make  our  opinion  upon  the  next  point  clear 
without  briefly  stating  the  evidence  relating  to  it.  Lewis,  the 
defendant  in  attachment,  in  January  1846,  went  into  possession 
of  the  land  on  which  the  corn  and  cotton  during  that  year  were 
produced.  He  went  into  possession  of  the  land  as  purchaser 
from  Elizabeth  Hadden,  who  had  given  him  her  bond  for  a 
title,  and  he  had  given  her  his  promissory  notes  for  the  purchase 
money.  Lewis,  about  the  time  of  the  August  election  in  1S46, 
told  William  Hadden,  as  the  agent  of  Elizabeth,  that  he  could 
not  pay  for  the  land  and  wanted  the  contract  rescinded,  to 
which  William  Hadden  as  Elizabeth's  agent  agreed,  but  re- 
quired Lewis  to  pay  rent  for  the  land,  and  he  reluctantly  con- 
sented. In  October  of  the  same  year  William  Hadden  as  agent 
of  Elizabeth,  handed  Lewis  his  promissory  notes  and  received 
from  him  the  bond  for  title,  when  Lewis  remarked,  "  This  is  a 
final  settlement,"  to  which  William  Hadden  assented.  The 
Circuit  Court  charged  that  the  rescision  was  not  complete  until 
the  interchange  of  the  papers,  and  we  are  of  that  opinion.  At 
the  lime  of  the  agreement  Lewis  did  not  look  into  the  authority 
of  William  Hadden  to  make  a  valid  agreement  to  rescind — his 
notes  for  the  purchase  money  were  not  delivered  to  him,  nor 
does  it  appear  that  William  Hadden  then  had  them.  And  on 
the  other  hand,  he  held  the  bond  of  Elizabeth  for  title,  which 
was  neither  delivered  to  William  nor  required.  The  parties 
were  not  restored  to  their  original  situation,  but  each  held  pa- 
pers against  the  other  upon  which  a  suit  might  have  been  brought; 
and  although  Lewis  reluctantly  agreed  to  pay  rent,  yet  no  par- 
ticular sum  was  agreed  on  or  mentioned.  The  circumstances 
satisfy  us  that  the  parties  did  not  then  regard  their  agreement  as 
complete,  but  looked  to  a  further  act  which  was  very  material. 
It  is  hardly  necessary  to  add,  that  if  they  did  not  consider  it  as 
complete  and  final,  the  law  would  not  so  consider  it. — Quincy 
et  al.  v.  Tilion,  -5  G'reenl.  R.  '277;  Milton  v.  Smith,  1  Mason'.s 
11.  437;  Moon  v.  Slienk,  -i  Barr's  11.  13.  The  lien  given  by 
our  statute  in  favor  of  landlords  and  the  remedy  by  attachment 
in  certain  cases,  both  depend  upon  the  relation  of  landlord  and 
t3nant.  If  Lewis  fairly  sold  his  crop  to  l^owell  before  the  res- 
cision was  consummated  in  October,  until  which  lime  there  was 
no  tenancy  and  of  course  no  lien  on  the  crop,  the  sale  was 
good.     It  is  not  necessary  to  decide  the  (juesiion  made  al  the 
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bar,  whether  an  executory  agreement  under  seai  may  be  dis- 
charged by  a  subsequent  parol  agreenrient  not  executed. 
Lei  the  judgment  be  reversed  and  the  cause  remanded. 


JOHNSON  &  WIFE  vs.  COLLLNS. 

• 

1.  A  declaraiioti  C(mnieneing  "  J  C,  plaintiff,  complains  of  M.  J.  and  his 
wiffc  S  J.,  formerly  S.  M.,  defendsintb" — in  which  the  instrument  sued 
on  is  described  as  having  been  executed  "by  the  stiid  S.  before  her  in- 
termarriage with  the  said  M." — and  which  avers  that  "the  said  defend- 
ant S.,  and  the  said  defendant  M.  since  his  intermarriage,  ha^enot  re- 
garded," &c  ,  PufEciently  discloses  the  character  in  -whith  the  parties  are 
sued,  and  that  the  instranfient  was  executed  tiy  the  wife,  whilst  sole. 

2.  Where  a  vendor  by  his  bond  undertakes  to  make  title  to  land  in  a  rea- 
sonahle  Vine,  the  vendee  is  bound  to  prepare  and  tender  a  deed,  and  his 
eviction  by  the  vendor  under  a  recovery  in  ejectment  will  not  dispeiise 
with  its  performance. 

3.  When  the  effect  of  the  ruling  of  the  court  is  improperly  to  transfer  the 
"    burden  of  proof  from  one  party  to  the  other,  the  legal  intendment  is 

that  the  latter  is  prejudiced. 

4.  The  inability  of  a  vendor  to  make  tit  Je  m  accordance  with  the  condition 
of  his  bond  is  sufBcient  to  excuse  the  vendee  from  preparing  and  ten- 
dering him  a  deed. 

5.  A  plea  to  an  action  on  a  bond,  conditioned  to  make  title  free  from  all 
incumbrances,  that  tiic  vendor  by  deed  conveyed  to  the  vendee  the  fee 
Bimple  title  to  the  land  free  from  all  incumbrances  and  that  he  accepted 
the  same,  is  good  in  bar  of  the  action. 

Error  to  the  Circuit  Court  of  Marengo.  Tried  before  the 
Hon.  Geo.  D.  Shoriridi^e. 

This  was  an  action  of  debt  on  a  title  bond  by  the  defendant 
against  the  plaintiffs  in  error.  The  bond  was  executed  by  one- 
James  Martin  and  Sarah  Martin,  the  latter  being  now  the  wife- 
of  Maialeel  Johnson,  her  co-plaintiff  in  error,  and  is  condi- 
tioned to  make  title  in  a  reasonable  time  to  a  tract  of  land  in 
Marengo  county.     The  declaration  commences  "  John  Cojl ins,. 
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plaintiff,  complains  of  Malaleel  Johnson  and  his  wife,  Sarah 
Johnson,  formerly  Sarah  Martin,  defendants  in  this  suit,"  &c. 
and  alleges  that  "  the  said  defendant  Sarah,  together  with  one 
James  Martin,  who  is  not  sued  in  this  action,  and  before  her 
intermarriage  with  the  said  Malaleel,  heretofore,  to-wit,  &c.  by 
her  writing  obligatory  sealed,  &c.  acknowledged  herself  to  be 
held  and  firmly  bound  to  the  plaintiff  in  the  just  and  full  sum  of 
thirty-two  hundred  dollars^  &c.;  and  the  said  plaintiff  says  that 
said  writing  obligatory  was  made  with  a  condition  thereunder 
written,"  &c.  It  then  sets  out  the  condition,  which  is  that  the 
said  James  Martin  and  Sarah  Martin  should  *' in  a  reasonable 
time"  make  to  the  said  plaintiff  or  cause  to  be  made  to  him  "  a 
tgood  and  lawful  title  .free  fi'o.m  all  incumbrances,"  &c.  The 
declaration  goes  on  to  aver  that  the  said  James  Martin,  "and 
the  said  defendant  Sarah,  and  the  said  defendant  Malaleel  since 
hi*  intermarriage,"  have  not  regarded  their  said  obligation,  &c. 
but  on  the  contrary  "Sarah  Johnson,  formerly  Sarah  Martin, 
and  her  husband  Malaleel  Johnson,  John  Wesley  Martin,  Fran- 
cis Martin,  Laura  A.  Martin,  Esther  Elizabeth  Martin  and 
Sarah  A.  Martin,  who  ^t  the  time  of  making  the  said  writing 
obligatory  hereinbefore  set  forth  and  continually  from  thence 
until andatthe  time oflhe eviction, ejection, and  expulsion  herein- 
after mentioned  had,  and  who  still  have  lawful  right  and  title  to 
the  said  premises  with  the  appurtenances,  did  enter  on  the  same 
in  and  upon  the  possession  of  the  said  tenements  and  ejected, 
expelled  and  removed  the  said  plaintiff  against  the  will  of  the 
said  plaintiff,  by  due  course  of  law  from  the  possession,"  &c. 
By  reason  whereof,  &c.  Seven  pleas  were  filed  to  the  decla- 
ration, to  each  of  which  a  demurrer  was  interposed.  The  de- 
fendants below  asked  the  court  to  visit  the  demurrer  on  the 
declaration,  but  the  court  overruled  the  motion  and  sustained 
the  demurrer  to  the  seventh  plea  only.  That  plea  avers  that 
James  Martin  after  the  execution  of  the  bond  made  and  deliv- 
ered a  tide  and  deed  in  fee  simple  for  the  land  to  the  vendee 
and  that  he  accepted  the  same,  &c.  By  the  bill  of  cxccpf.lo?is, 
it  appears  that  the  title-bond  was  introduced  and  proved  and 
that  after  it  was  made  the  plaintiffs  in  error  and  John  W.  Martin 
and  five  other  children  of  Peter  Martin,  deceased,  sued  CoUins 
for  the  land  and  recovered  it  of  him  at  the  fall  term  1S47,  of 
Marengo  Circuit  Court.     There  was  no  proof  that  CoUins  had 
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ever  demanded  title  of  Sarah  Martin  (Johnson)  or  her  hus- 
band; or  had  prepared  and  tendered  a  deed  to  be  signed. 
It  was  admitted  that  one-seventh  part  of  the  land  belonged  to 
said  Sarah,  and  it  was  proved  that  some  of  ther  children  of  Peter 
Martin  were  at  the  time  of  the  making  of  the  bond  and  still  are 
under  age.  Whereupon  defendants  (below)  asked  the  court  to 
charge  the  jury  that  unless  it  appeared  from  the  evidence  that 
the  plaintiff  (Collins)  had  demanded  a  conveyance,  or  had  pre- 
pared and  tendered  a  deed  to  be  signed — he  was  not  entitled  to 
recover  in  this  action,  which  charge  the  court  refused.  To 
the  rulings  of  the  court  the  defendants  excepted  and  now  as- 
sign them  as  error. 

Brooks  and  Vary,  for  the  plaintiffs  in  error: 

1.  The  declaration  is  defective  and  the  demurrer  should  hare 
been  sustained  to  it.  The  allegation  is  that  Sarah  Johnson 
made  the  bond  '■^before  her  {ntcnnarrioge  witJi'^  her  present 
husband.  But  the  husband  is  liable  for  those  debts  and  en- 
gagements of  the  wife  only  which  were  made  while  she  was  sole 
and  nnmarricd ;  he  is  not  liable  for  debts  contracted  by  her  du- 
ring a  former  marriage. — Clancy  on  H.  &  W.  The  declara- 
tion should  contain  all  the  facts  necessary  in  point  of  law  to 
sustain  the  plaintiff's  action,  and  they  should  be  set  forth  with 
certainty. — 1  Chitty  PI.  244.  Therefore  the  omission  to  state 
that  the  wife  made  said  bond  while  sole,  is  fatal.  Every  thing 
shall  be  taken  most  strongly  against  the  party  pleading;  as, for 
instance,  if  the  words  be  equivocal  they  must  be  construed  most 
strongly  against  the  pleader. — 1  Chitty  PL  237 ;  Tanner  v. 
White,  15  Ala.  798. 

2.  A  declaration  on  a  title  bond  for  a  failure  to  make  title, 
which  neither  avers  that  the  plaintiff  demanded  a  title  of  the 
vendor  nor  that  he  prepared  and  tendered  a  deed  to  the  defend- 
ant and  demanded  its  execution,  is  fatally  defective. — Johnson 
V.  Beard,  7  Smedes  &  Marsh.  214 ;  1  Chitty  PI.  330-34. 

3.  The  recovery  in  ejectment  of  the  lands  from  the  plaintiff 
below  and  his  eviction,  are  not  a  breach  of  the  bond  and  do 
not  execuse  the  vendee  from  the  duty  of  preparing  a  deed  and 
demanding  its  execution.  The  bond  does  not  show  that  the 
obligors  sold  the  land  to  the  obligee — nor  do  the  obligors  stipu- 
late for  title  in  themselves  at  the  time  of  the  execution  of  the 
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bond  or  for  the  possession  and  quiet  enjoyment  of  the  land  by 
the  obligee.  The  terms  of  the  bond  conclusively  show  that  the 
obligors  had  no  title,  or  rather  not  a  perfect  title  at  the  lime  of 
its  execution.  But  if  the  obligors  had  title  they  had  a  right 
notwithstanding  their  bond  to  maintain  ejectment  against  the 
obligee  and  expel  him. — Haley  et  al.  v.  Bennett,  5  Port.  452 ; 
Chapman  v.  Glassell,  13  Ala.  50.  And  surely  the  assertion  of 
that  right  would  not  subject  them  to  an  action  for  damages. — 
See,  also,  10  Ala.  SS3;  Sugden  on  Vendors,  281-85. 

4.  The  den)urrer  to  the  sevcjifh  plea  should  have  been  over- 
ruled. It  alleges  that  James  Martin  made  a  conveyance  in 
conformity  to  the  bond  and  that  the  same  was  accepted  in  fulfil- 
ment of  his  obligation.  Collins  having  accepted  the  deed 
could  maintain  no  action  upon;  the  bond  against  Martin. — Creigh 
V.  Berlin,  1  Watts  &  Serg.  83;  Cronister  v.  Cronister,  ib.  442; 
Houghtaling  v.  Lewis,  10  Johns.  306. 

Manning,  for  the  defendant: 

1.  If  under  the  terms  of  the  contract  in  this  case  Collins  was 
bound  to  demand  a  deed  at  all,  he  was  not  bound  to  do  so  if 
(as  the  declaration  alleges)  the  title  was  in  others — and  the  plain- 
tiffs in  error  joined  with  those  others  in  a  suit  by  which  he  had 
been  ejected  and  expelled  from  the. premises.  The  law  does 
not  require  the  performance  of  a  nugatory  act. — Blann  v.  Smith, 
4  Blackf.  R.  517  ;  Hunt  v.  Rives,  5  ib.  177;  Hill  v.  Hobart,  4 
Shepl.  R.  1G4;  IG  Maine. 

2.  Admitting  as  law  the  decision  in  Wade  v.  Killough,  5  St. 
&  Por.  450,  that  the  purchaser  of  land  is  bound  to  have  the 
deed  prepared  and  to  tender  it  to  the  vendor  to  be  signed,  yet 
in  that  case  the  question  was  considered  ahstracthj,  or  else  with 
reference  to  the  terms  of  the  bond  (ben  before  the  court,  by  which 
the  obligor  was  to  "execute*  titles,  and  upon  a  spcrijied  day. 
But  in  this  case  the  obligors  stipidatc  that  ihey  will  ^'male  or 
cauxf  to  be  mude^^  a  good  and  lawful  title, — Hill  v.  Hohart,  4 
Shepl.  104,  and  that  they  will  make  it  not  after  rcfjvcst,  (as  in 
the  last  cited  case,)  but  '*/w  a  raisovuUc  tmcy  Collins  had 
no  right  to  say  whcii  it  should  be  made.  But  he  having  paid 
for  the  land  they  agree  in  effect  to  procure  the  title  and  make  or 
cause  it  to  be  made  to  him  in  such  '*  reasonable  time"  as  they 
should  need  for  the  purpose.     They  must  al  least  procure   the 
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title  and  furnigh  him  with  an  abstract  of  it,  before  he  can  be 
required  to  prepare  the  deed.  Instead  of  which  they  confede- 
rate with  others  who  have  title,  and  put  him  out  of  possession. 
Sugd.  on  Vend.  Ch.  9, 4  1,  p-  447-520;  Dearth  v.  Williamson, 
2  Serg.  &  R.  49S-500-1  ;  Tinney  v.  Ashley,  15  Pick.  R.  546. 

3.  Issue  was  taken  on  the  third  plea,  which  avers  a  readiness 
and  willingness  of  the  defendants  to  make  title,  and  the  defend- 
ants having  had  the  opportunity  to  make  good  that  defence  and 
failing  to  do  so,  the  defect  in  the  declaration,  if  it  be  one,  should 
not  be  made  a  ground  of  reversal. 

4.  The  fifth  plea  alleges  simply  and  singly  that  James  Mar- 
tin had  made  and  delivered  to  Collins  a  title  and  deed  in  fee 
simple  to  the  land,  and  that  Collins  had  accepted  it  in  discharge 
and  satisfaction  of  the  bond ;  and  thereupon  issue  is  taken.  And 
then  the  seventh  plea  repeats  the  same  averments  about  the 
delivery  and  acceptance  of  a  deed  conveying  a  good  and  lawful 
title  free  from  all  incumbrances,  in  compliance  with  and  as  a 
fulfilment  of  the  stipulations  in  the  bond ;  after  which  it  is  fur- 
ther alleged  that  Collins  released  Martin  of  and  from  his  deed 
and  the  covenants  therein  contained.  But  this  does  not  make 
the  seventh  plea  differ  in  substance  or  legal  effect  from  the  fifth, 
and  the  plaintiffs  in  error  having  had  a  trial  and  the  verdict  of 
a  jury  upon  a  special  plea,  which  not  only  "tolerated"  evi- 
dence that  would  be  necessary  to  support  this  seventh  plea,  but 
did  not  "  tolerate"  any  other  evidence  than  such,  have  not  been 
injured. 

5.  In  regard  to  the  refusal  to  charge,  as  shown  by  the  bill  of 
exceptions,  it  is  plain  there  is  no  error.  The  charge  asked 
and  refused  was  not  that  plaintiff  below  ought  not  to  recover 
for  the  one-seventh  part  that  belonged  to  Mrs.  Johnson,  but  that 
plaintiff  below  was  not  entitled  to  recover  at  all  in  this  action, 
notwithstanding  the  covenants  in  the  bond  had  never  been  per- 
formed, and  the  defendants  below  had  united  with  others  to  put 
the  plaintiff  out  of  possession. 

CHILTON,  J. — The  plaintiffs  in  error,  who  were  the  de- 
fendants below,  were  sued  in  an  action  of  debt  upon  a  title  bond 
executed  by  one  James  Martin  and  the  defendant  Sarah,  then 
called  Sarah  Martin.  The  defendants  pleaded  several  pleas, 
to  one  of  which,  the  seventh,  a  demurrer  was  sustained  and  they 
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ask  that  the  demurrer  be  visited  upon  the  declaration,  but 
which  as  to  it  was  overruled  by  the  court;  and  the  first  question 
which  claims  our  consideration  is  whether  the  court  properly 
overruled  the  demurrer.  The  first  objection  to  the  declaration 
is  that  it  does  not  aver  the  marriage  between  Sarah  INIartin  and 
the  defendant  Johnson,  and  that  it  fails  to  show  that  Sarah  was 
sole  when  she  entered  into  the  contract  upon  which  the  action  is 
brought.  The  declaration  commences — "  John  Collins,  plain- 
tiff in  this  suit,  complains  of  Malaleel  Johnson  and  his  wife, 
Sarah  Joiinson^  formerly  Serah  Martiri,  defendants  in  this  suit, 
in  a  plea  that  they  render  unto  him."  &c.  It  then  proceeds, 
'*  For  that  whereas  the  said  defendant  Sarah,  together  with  one 
James  Martin  who  is  not  sued  in  this  action,  and  before  her 
intermarriage  with  said  Malaleel,"  on  &c.,  at  &c.  signed,  sealed 
&c.  the  agreement  sued  on  which  is  set  forth.  In  assigning  the 
breach  the  declaration  a2;ain  alludes  to  the  marriajre  thus:  "And 
the  said  plaintiff  in  fact  saith  that  the  said  James  Martin  and 
the  said  defendant  Sarah,  and  the  said  defendant  Malaleel  since 
his  intermarriage,  have-not  regarded  their  said  obligation  so  by 
the  said  James  Martin  and  the  said  defendant  Sarah  made  as 
aforesaid,  and  have  not  made  or  caused  to  be  made  to  the  said 
plaintiff  a  good  and  lawful  title  free  from  all  incumbrances  to 
the  said  tract  of  land  in  the  said  bond  described,  &c.  We 
think  this  declaration  sufliciently  shows  the  character  in  which 
the  defendants  are  sued  and  the  grounds  upon  which  the  hus- 
band is  sought  to  be  charged.  It  is  certainly  true  that  the  decla- 
ration must  allege  all  the  circumstances  necessary  for  the  sup- 
port of  the  plaintiff's  action. — 1  Chilly's  Tl.  254-5,  and  that 
if  husband  and  wife  sue  upon  a  debt  due  to  the  wife  Jam  .W«, 
or  are  sued  for  a  debt  due  from  her  and  contracted  while  solc^ 
the  declaration  must  show  that  ihey  sue  or  are  sued  as  husband 
and  wife,  and  that  the  demand  accrued  to  or  against  the  ^ife  be- 
fore the  marriage,  but  a  distinct  averment  in  the  declaration  other 
than  in  the  connuencement  and  the  breach  is  not  required. 
The  forms  given  by  Mr.  Cliitty,  vol.  2,  p.  4G3-4-6,  suffjciently 
indicate  this  to  be  the  rule.  The  declaration  in  the  case  of 
Strickland  v.  Burns,  14  Ala.  511,  did  not  conform  to  these 
precedents;  for  there  neither  the  writ  nor  declaration  mentioned 
the  plaintiffs  as  husband  and  wife.  So  ncitlier  diil  the  case  of 
Tanner  v.  While,  i5  Ala.  7i)S;  for  in  rhut  the  parlies  were  not 
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sued  as  husband  and  wife,  and  the  only  intimation  given  by 
the  court  that  they  occupied  that  relation  towards  each  other 
was  in  the  breach.  This  was  held  insufficieht,  but  although 
this  was  a  departure  from  the  established  precedents,  I  speak 
for  myself  when  I  say  that  I  am  strongly  inclined  to  doubt  the 
correctness  of  that  decision,  the  declaration  avering  that  the 
defendant,  E.  A.  Read,  made  the  note  sued  on  while  unmar- 
ried, and  the  breach  stating  that  she  did  not  pay  it  whilst  un- 
married, "  nor  has  either  of  the  defendants  jiaid  it  since  their 
inter  mar  riasre.^^  Whether  this  is  not  a  sufficient  averment  on 
general  demurrer,  is  a  question  which  should  it  again  arise,  I 
should  be  disposed  to  lodk  into.  The  declaration  before  us 
does  conform  to  the  precedents  above  refered  to  and  which  we 
regard  sufficient,  except  it  does  not  aver  that  Mrs.  Johnson 
made  the  bond  while  sole  and  unmarried,  but  merely  that  she 
executed  it  "  before  her  intermarriage  with  said  Malaleel." 
We  do  not  think  that  the  pleader  was  bound  to  go  on  and 
negative  every  matter  which  might  have  rendered  her  incapable 
of  entering  into  a  valid  contract — such  as  that  she  was  sane, 
had  attained  the  age  of  tiventy-one,  or  that  she  was  sole.  We 
must  intend  she  was  sole  at  the  time  of  her  intermarriage  with 
the  defendant  Johnson,  and  the  declaration  avers  that  she 
executed  the  bond  sued  on  before  that  period. — See  Evans  v. 
The  State  Bank,  15  Ala.  84-5. 

There  is,  however,  another  question  which  remains  to  be 
considered,  and  which  is  not  wholly  free  from  difficulty.  We 
allude  to  the  point  raised  by  the  defendants  not  ouiy  in  the  form 
of  an  objection  to  the  count,  but  also  in  the  form  of  instruction 
from  the  court  to  the  jury,  in  respect  to  the  tender  of  a  deed 
and  demand  of  tide  on  the  part  of  the  plaintiff  below.  The 
condition  of  the  bond  is  that  that  the  obligors  make  or  cause  to 
be  made  to  the  vendee  within  a  reasonable  time  a  good  and 
lawful  title  free  from  all  incumbrances.  In  Wade  v.  Killough 
et  al.  5  Stew.  &  Por.  4-50,  it  was  held  that  one  who  becomes 
the  vendee  of  real  estate  and  takes  a  bond  for  title  is  bound  to 
prepare  and  tender  a  conveyance  to  the  vendor ;  and  further, 
that  if  the  vendee  desires  an  abstract  of  tide  to  enable  him  to 
prepare  the  conveyance,  it  is  his  duty  to  demand  it  of  the  ven- 
dor. We  are  not  aware  that  this  decision  has  ever  been  de- 
parted from  in  this  court,  and  we  think   it  conforms  to  the  set- 
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tied  doctrine  in  this  country. — 7  Srneeds  &  Marsh.  Rep.  214. 
This  the  vendee  has  not  done  in  the  case  before  us.  But  it  is 
insisted  that  the  fact  alleged  in  the  declaration,  that  the  vendee 
has  been  ejected  by  the  vendor  and  others  in  an  action  of 
ejectment,  dispenses  with  demand  of  title  and  puts  the  vendee 
in  default.  We  do  not  think  so.  The  declaration  fails  to 
show  that  the  vendors  cannot  make  or  cause  to  be  made  a  good 
title.  In  equity  the  vendee  is  considered  the  owner  of  the  land, 
but  at  law  the  vendor  before  he  makes  a  conveyance  is  the 
owner.  He  may  bring  ejectment  against  him  and  turn  him  out 
of  possession,  and  the  vendee  must  file  his  bill  for  a  specific 
execution  or  a  rescision  of  the  contract,  as  the  circumstances 
may  justify.  The  recovery  in  ejectment  is  not  a  breach  of 
the  bond,  if  the  vendor  has  not  otherwise  been  put  in  default. 
The  vendor  being  regarded  in  the  light  of  a  mortgagee,  is  by 
his  action  but  asserting  one  of  the  several  remedies  afforded  the 
mortgagee  as'  a  means  of  realising  his  debt.  This  is  suffi- 
ciently shown  by  the  cases  of  Haley  et  al.  v.  Bennett,  5  Por. 
Rep.  452,  and  Chapman  v.  Glassell,  13  Ala.  50;  see,  also, 
Sugden  on  Vendors,  248 ;  Archbold's  Law  of  Nisi  Prim,  320. 
It  is  very  clear  then  that  the  institution  of  the  action  against  the 
vendee  and  his  eviction  by  the  vendor  does  not  dispense  with 
demand  of  title  and  the  tender  of  a  deed.  Non  constat,  but  the 
vendor  would  have  made  a  title  or  have  caused  one  to  be  made 
had  the  vendee  demanded  it,  and  that  a  great  while  has  elapsed 
since  the  execution  of  the  bond  does  not  dispense  with  the 
necessity  of  action  on  the  part  of  the  vendee  in  putting  the  seller 
in  default.  But  it  is  insisted  that  we  ought  not  to  reverse  for 
this  insufficiency  in  the  declaration,  because  the  defendant  had 
the  benefit  of  the  same  matter  under  a  plea  putting  directly  in 
issue  the  ability  and  readiness  of  the  obligors  in  the  bond  to 
make  tide  and  the  failure  of  the  plaintiff  to  tender  a  deed. 
This  position  of  the  learned  counsel  cannot  be  upheld  as  a 
legal  proposition.  Had  tiie  declaration  avered  a  tender  of  a 
deed  to  be  signed  and  a  refusal  being  a  necessary  averment,  the 
plaintij'  w(m\d  have  been  required  to  prove  it.  If  having  ma«ld 
no  tender  he  seeks  to  excuse  his  failure  by  an  averment  of  the 
inability  on  the  part  of  his  vendors  to  comply,  then  this  nega- 
tive averment  becomes  material  to  his  action,  constitutes  one  of 
the  grounds  upon  which  it  rests,  and  devolves  upon  the  plain 
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lifF  the  oniis  of  making  good  the  averment  by  at  least  'prima 
facie  proof.  Mr.  Greenleaf  lays  down  the  law  to  be,  that 
where  th-e  establishment  of  a  negative  fact  is  an  essential  ele- 
ment in  the  plaintiff 's  cause,  he  lakes  upon  himself  the  burden 
of  proving  such  fact  not  by  plenary  but  yrima  facie  prooL — 1 
Greenl.  Ev.  "^  7S,  (3d  edit.)  Overruling  the  demurrer  and 
putting  the  defendant  to  his  special  plea,  transfered  the  burden 
of  proof  from  the  plaintiff  to  the  defendant,  and  thus  imposing 
on  him  the  proof  which  he  would  not  otherwise  be  required  to 
make,  the  legal  intendment  is  that  he  was  prejudiced  thereby. 
We  cannot  therefore  undertake  to  say  the  party  was  not  in- 
jured by  the  action  of  the  court  upon  the  demurrer.  It  does 
not  appear  but  that  he  may  have  heeu,  and  in  such  cases  the  rule 
established  by  this  court  requires  us  to  reverse. — Haggerty  v. 
Bradford,  9  Ala.  567;  Falls  v.  Weissinger,  11  ib.  802;  Morrison 
V.  Judge  et  al.  14  ib.  182;  Ex'rs  of  Robertson  v.  Allen,  IG  ib.  106. 
There  is  nothing  shown  by  the  declarations  in  this  case  which 
takes  it  without  the  rule  laid  down  in  Wade  v,  Killough  (5  St. 
&  Por.  450.)  There,  as  in  this  case,  the  undertaking  to  con- 
vey a  good  title  was  absolute.  In  that,  the  parties  fix  upon  the 
time  for  the  conveyance ;  in  this,  upon  a  reasonable  time.  We 
do  not  see  how  this  difference  can  affect  the  application  of  the 
rule,  for  what  shall  constitute  a  reasonable  time  can  as  well  be 
determined  upon  by  one  of  the  parties  as  the  other.  Both  that 
case  and  this  are  altogether  distinguishable  from  the  case  of 
Williams  v.  Harper,  1  Ala.  Rep.  502,  in  which  ihe  vendor 
agreed  to  make  titles  &c.  by  a  stipulated  time  (25th  Dec.  1837,) 
"  provided  the  defendant  should  succeed  in  making  good  his 
claim  to  said  land  ;  and  if  he  should  be  satisfied  by  the  first  day 
of  April  then  next  of  the  validity  of  his  claiin^  to  the  same,  he 
was  then  (April  1837)  to  execute  his  bond  for  title.  But  if  he 
failed  to  make  good  his  title  by  25th  Dec.  1837',  then  he  bound 
himself  to  pay  S2500.  with  interest"  &c.  Here  the  obligation  to 
make  a  title  depended  on  a  contingency  known  peculiarly  to  the 
vendor,  and  the  court  very  correctly  held  that  if  he  would  avoid 
the  payment  of  the  $2500  on  the  ground  that  the  vendee  had  ten- 
dered no  deed,  he  should  have  notified  him  of  the  happening  of 
the  contingency.  Here,  the  party  absolutely  engages  to  make 
or  cause  to  be  made  a  good  title  &c.  These  remarks  are 
applicable   to   the   declaration,    for    that,    as   we   have   seen, 
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shows  no  excuse  for  failing  to  make  a  demand  of  title,  or  for 
not  tendering  a  deed,  the  recovery  against  the  vendee  not 
being  sufficient  to  dispense  with  such  demand  and  tender. 
When  we  come  to  the  facts  of  the  case  ujDon  wliich  the  charge 
was  asked,  we  are  advised  that  the  vendors  had  but  one-seventh 
interest  in  the  land,  and  that  the  other  six-sevenths  were  in  the 
heirs  of  Peter  Martin,  some  of  whom  are  infants — from  which 
it  would  appear  that  no  title,  such  as  required  by  the  bond,  could 
have  been  made  by  the  vendors  to  the  purchaser.  The  question 
then  arises,  upon  the  charge  asked  for  by  the  defendants  and  re- 
fused by  the  court,  is  it  necessary  to  make  a  demand  of  title  and 
tender  of  a  deed  to  be  executed  by  the  vendor,  when  it  is  clear 
that  they  cannot  convey  such  a  title  as  the  bond  stipulates  they 
shall  convey.  The  purchaser  is  entitled  not  only  to  a  deed,  but 
to  a  deed  which  shall  convey  a  title  free  of  all  incumbrances, 
and  for  this  the  bond  itself  provides. — CuUum  v.  The  Bank,  4 
Ala.  21 ;  Hunter  v.  O'Neal,  12  ib.  37.  The  vendors  have  had 
twelve  years  since  the  execution  of  the  bond  to  procure  title,  and 
none  has  been  procured.  Now  we  do  not  think  the  law  requires 
of  a  purchaser  to  tender  a  deed  to  be  executed,  when  if  executed 
he  may  refuse  to  accept  it ;  nor  is  a  demand  in  such  case  ne- 
cessary, since  it  must  prove  equally  vain  and  useless,  the  party 
being  wholly  unable  to  comply.  The  law  will  not  make  the 
rights  of  parties  to  depend  upon  such  unmeaning  ceremony — 
will  not  require  him  to  do  that  which  will  be  vain  and  fruitless 
when  done.  ^'Lex  ncndncm  cogit  ad  vana  seu  inutilia"  is  the 
maxim,  alike  consonant  with  law  and  common  sense. — Broom's 
Legal  Maxims,  117,  note  k.  We  conclude  therefore  that  if 
reasonable  lime  had  elapsed  for  the  vendor  to  perfect  her  title 
and  she  had  failed  to  do  so,  and  at  the  institution  of  this  suit  she 
was  utterly  unable  to  make  or  cause  to  be  made  a  good  title, 
such  as  the  bond  requires,  there  was  no  necessity  for  demand 
of  title  or  tender  of  a  deed. — Blann  v.  Smith,  4  Blackf.  K.  517; 
Carneti  v.  Yoc,  ante  74.  The  refusal  of  the  court  to  give  the 
charge  reqiiested  was  therefore  correct. 

As  to  the  seventh  pica,  it  is  perhaps  unnecessary  that  we 
shoulii  say  more  than  that  in  our  judgment  it  is  legally  sufficient 
to  bar  the  action.  The  j)lca  asserts  that  after  the  making  of  the 
bond  declared  on,  "James  Martin  by  deed  ccnrcycd  the  fee  sim- 
ple tide  to  said  land  free  fiom  all  xncumlnranca  to  the  ylarntifff 
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and  that  said  deed  was  accepted  by  said  Collins  as  a  full  com- 
pliance with  and  fulfilment  of  the  stipulations  of  said  bond,  and 
that  afterwards  said  Collins  released  and  discharged  said  Mar- 
tin of  and  from  said  deed  of  conveyance  and  all  the  covenants 
therein  contained,"  &c.  The  averment  of  release  from  the 
covenants  in  the  deed  is  perhaps  unimportant,  as  the  plea  would 
be  good  without  it,  but  it  at  most  is  surplusage.  It  is  too  clear 
to  admit  of  argument,  that  this  plea.avering  as  it  does  a  com- 
plete compliance  with  and  fulfilment  of  the  condition  of  the  bond, 
in  the  conveyance  by  the  vendor  and  acceptance  by  the  vendee 
of  the  title  contracted  for,  is  unquestionably  good,  but  we  should 
not  be  disposed  to  reverse  for  sustaining  the  demurrer  to  it, 
were  the  declaration  sufficient,  since  there  were  other  pleas  up- 
on which  the  party  might  have  made  and  did  make  all  the  de- 
fence he  could  have  made  under,  this :  Pleas  which  required 
less  proof  to  sustain  them  than  would  have  been  required  in 
support  of  this,  but  of  the  same  kind.  Be  this  as  it  may,  the 
case  must  be  reversed  and  remanded  for  the  insufficiency  of 
the  declaration — and  the  parties  can  be  allowed  to  amend  their 
pleading. 

Judgment  accordingly. 


JUDGE  OF  THE  CO.CT.OF  LIMESTONE  vs.  KERR. 

1.  A  married  woman  cannot  prefer  a  complaint  under  tlie  statute  against 
the  alleged  father  of  a  bastard,  of  which  she  has  been  delivered. 

Error  to   the  County  Court  of  Limestone. 

Brickell,  for  plaintiff  in  error: — It  is  insisted  that  under 
our  statute  wherever  the  child  will  by  law  be  deemed  a  bastard, 
the  mother  may  make  the  complaint.  The  6  Geo.  2,  c.  31,  to 
be  found  on  page  99,  2d  vol.  (new  edit.)  of  Bacon's  Abridg- 
ment, uses  the  precise  language  of  our  statute:  "Any  single 
woman,"  &c.     Under  that  statute  the  Enjjlish  Courts  have  de- 
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cided  thdt  ai  married  woman  may-  make  the  statutory  com- 
plaint.-— King  V.  LiufFe>  8  East.  193.  The  case  cited  from  8 
East.  193,  is  similar  to  this  case,  and  shovvs  ihfe  error  of  the 
court. 

W.  Cooper,  for  defendant: — The  statute  against  bastardy 
is  penal  in  its  character  and  must  be  strictly  construed.  It  can- 
not be  extended  to  any  other  than  the  class  named  in  it;  to-wit, 
*'single"  women.  In  Kentucky  tlieir  statute  is  directly  analo- 
gous to  our  statute,  and  there  it  has  been  ruled  again  and  again 
and  finally  settled^-that  the  proceedings  only  apply  in  cases  of 
single  women,  having  children. — Sund  v.  Nestor,  3  Dana,  453 ; 
GafFary  V.  Austin,  8  Verm.  Rep.  70;  Davis  v.  Salisbury,  3 
Blackf.  424. 

IXARGAN,  C.  J. — Mary  R.  Sinnpson  filed  a  complaint  be- 
fore xAlexander  Russell,  b  justice  of  the  peace  of  Limestone 
county,  in  which  she  charged  that  she  had  been  delivered  of  a 
bastard  child  and  that  James  H.  Kerr  was  its  father.  A  war- 
ratit  issued  on  her  complaint  and  Kerr  entered  into  bond  with 
security  to  appear  before  the  County  Court  at  the  next  term, 
and  to  abide  and  perform  the  order  and  decree  that  might  be 
made  by  the  court.  An  issue  was  made  up  and  submitted  to  a 
jury  to  try  the  fact  whether  the  defendant  was  the  fither  of  the 
bastard  child ;  upon  the  trial  of  wiiich  it  appeared  that  Mary 
R.  Simpson  was  a  married  woman,  but  that  her  husband  had 
abandoned  her  several  years  before  the  birth  of  the  child.  On 
this  evidence,  the  court  instructed  the  jury  that  if  they  believed 
that  Mary  R.  Simpson  was  a  married  woman,  they  must  find  for 
the  defendant,  notwithstanding  they  might  believe  him  to  be  the 
father  of  the  child.  The  statute  under  which  these  proceed- 
ings were  had  evidently  contemplates  that  a  single  woman 
alone  can  prefer  a  complaint  of  bastardy  against  one  who  may 
be  the  father  of  the  bastard.  The  language  of  the  act  is — 
*•  When  any  single  woman  who  shall  be  pregnant  or  delivered 
of  a  child  which  by  law  would  be  considered  a  bastard,  shall 
make  complaint,"  &c.  As  this  statute  is  penal  in  its  nature  it 
must  be  strictly  construed,  and  a  married  woman  cannot  be 
permitted  to  prefer  the  complaint  although  she  be  delivered  of 
a  bastard  during  coverture.  'Xhis  construction  was  placed  on 
22 
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the  act  by  this  court,  in  the  ease  of  Pruitt  v.  The  Judge  of  the 
County  Court,  16  Ala.  705. 

It  resuks  from  this  view  that  there  is  no  error  in  the  record, 
and  the  judgment  must  be  affirmed. 


MERRIWETHER  ivr.EAMES. 

1.  Where  a  father  withont  explanation  sends  a  slave  to  the  Loose  of  a 
daughter,  who  has  been  long  married,  and  perniita  it  to  remain  there 
until  his  death,  the  law  will  presume  that  a  gift  was  intended  ;  but  in 
each  case  the  presumption  is  not  so  strong  as  in  one  of  a  recenf  mar- 
riage, and  less  proof  will  be  rectuired  to  remove  it. 

Error  to  the  Circuit  Court  of  Greene.  Tried  before  the 
Hon.  John  D.  Phelan. 

This  was  an  action  of  detinue  for  a  slave,  instituted  by  the 
plaintiff  against  the  defendant  in  error.  The  plaintiff  claimed 
the  slave  in  controversy  under  a  deed  of  gift  from  his  father, 
who  was  the  son-in-law  of  Zachary  Merriwether,  deceased,  and 
whose  claim  of  title  vested  in  an  alleged  parol  gift  by  the  said 
Zachary  to  his  daughter.  The  defendant,  as  the  husband  of 
the  widow,  claimed  under  a  bequest  to  her  in  the  fast  will  and 
testament  of  said  Zachary  Merriwether.  The  facts  on  which 
the  plaintiff  relied  as  establishing  the  gift  from  the  sard  Zach- 
ary to  his  son-in-law  are  stated  in  the  opinion  of  the  courts 
The  court  charged  the  jury,  that  if  the  daughter  and  son-in-law 
were  recently  married,  and  a  slave  was  sent  home  with  thetn, 
the  presumption  would  be  that  it  was  a  gift,  "  but  that  this  pre- 
sumption would  not  be  raised  when  a  slave  is  sent  to  a  couple 
that  have  been  long  married."  To  this  charge  the  plaintiff 
excepted  and  now  assigns  it  as  error. 

Hale  &  Murphy,  for  plaintiff: — When  a  father  sends  home 
to  the  house  of  his  son-in-law  a  slave  without  making  any  limi- 
tation or  reservation  as  to  the  thle  he  intends  to  confer,  and 
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permits  the  slave  to  be  held  and  controled  by  the  son-in-law  a3 
his  own  property  without  making  any  claim  or  demand  of  him 
for  four  or  five  years,  in  a  suit  brought  after  the  lapse  of 
ten  years,  with  a  continued  possession  all  this  time  in  the  son- 
in-law,  the  presumption  is  that  it  was  a  gift  and  the  length 
of  time  elapsing  after  the  marriage  before  the  sen^ng  of  the 
slave,  does  not  change  the  rule. — Nichols  v.  Edwards  et  al.  IG 
Pick.  G2;  Hill  &  Dick  v.  Duke,  6  Ala.  259  ;  Carter's  Ex'r  v. 
Rutland,  1  Hayw.  97  ;  KUlingsworth  v,  ZallicofFer,  2  ib.  72 ; 
Robinson's  Adm'rs  v.  Devone,  2  ib.  154 ;  Hooe  v.  Harrison, 
11  Ala.  499. 

J.  B.  Clarke,  for  defendant : 

1.  The  sending  of  property  by  the  father  of  the  lady  on  or 
soon  after  the  marriage  to  the  house  of  the  husband,  may  well 
be  considered  in  consideration  of  the  marriage,  and  as  a  part  of 
the  portion  of  her  father's  estate. 

2.  The  facts  of  this  case,  including  the  unrelinquished  will, 
prevent  any  presumption  of  a  gift  from  arising. — Miller  v.  East- 
man, 11  Ala.  609-13-14. 

3.  But  suppose  that  the  sending  a  slave  to  a  daughter  and 
son-in-law  at  any  distance  of  time  from  the  marriage,  unaccom- 
panied by  any  declaration,  would  raise  a  presumption  of  a  gift, 
would  that  presumption  be  one  of  law  or  one  of  fact?  The 
law  will  not  presume  a  gift. — C.  &  H.  notes,  296.  Gift  or  no 
gift  in  this  case  depends  upon  intention,  and  therefore  a  ques- 
tion of  fact,  not  of  law. — Olds  v.  Powell,  7  Ala.  655. 

4.  If  the  question  is  one  of  fact,  not  of  law,  the  court  did  not 
err  in  refusing  to  charge  that  in  law  a.  gift  would  be  presumed, 
because  unaccomi)anied  by  a  declaration  that  a  loan  was  in- 
tended, for  by  so  doing  the  court  would  have  decided  upon  tho 
question  of  fact — ^the  intention  to  give., — Keene  &  West  v. 
Macey,  4  Bibb,  35,-  S.  C.  1  Pirtle's  Dig.  4S2,  ^  4. 

5.  If  then  the  court  was  right  in  refusing  to  charge  as  asked, 
it  follows  that  there  was  no  error  in  the  charge  as  given  that 
the  plaintiff  can  have  a  reversal  upon,  as  it  was  to  some 
extent  an  admission  of  the  correctness  of  the  charge  asked — not 
a  Uistioct  'charge  unconnected  therewith,  but  had  reference 
thereto. 

0.  The  presumption  of  gift  which  might  arisC  from  length  of 
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possession,  was  not  raised  in  the  court  below  nor  reserved  for 
the  consideration  of  this  court;  nor  was  tHe  question  of  ad- 
verse possession. 

PARSONS,  J. — It  appears  by  the  bill  of  exceptions  that 
Zachary  ^Iprriwether,  the  father  of  the  wife  of  John  H.  Merri- 
wether, under  the  latter  of  whom  the  plaintiff  in  error,  whose 
hame  also  is  John  H.  Merriwether,  claims  the  slave  in  contro- 
versy, early  in  the  year  1835  sent  the  slave  with  her  clothes  and 
bedding  in  his  wagon  to  the  house  of  John  H.,  his  daughter's 
husband,  without  any  expression  of  his  intentions  at  any  time ; 
that  the  slave  remained  diere  until  some  considerable  time  after 
the  death  of  Zachary  Merriwether,  which  occurred  in  January 
1836,  during  which  time  the  husband  continued  in  possession 
and  control  of  the  slave  as  his  own;  but  it  appears  that  Zach- 
ary Merriwether's  daughter  had  been  married  about  twenty 
years  to  John  H.  Merriwether,  her  husband,  at  the  time  the 
slave  was  sent. 

The  question  which  we  have  first  to  consider  is  this — Will 
the  law  upon  these  facts  presume  a  gift?  There  was  a  good 
and  usual  consideration  for  a  gift — his  natural  love  and  affection 
for  his  daughter.  There  was  also  an  act  on  his  part,  the  act  of 
sending  the  slave  to  his  daughter's  house  and  of  permitting  her 
to  remain  there  as  long  as  he  lived,  wdiich  clearly  indicated  ari 
intention  to  ffive  his  dau2;hter  some  benefit  in  the  slave.  The 
law  would  certainly  presume  to  this  extent.  Hence  the  true 
question  is.  Will  it  presume  a  gift  or  some  less  benefit?  For 
the  sake  of  certainty  if  for  nothing  else,  we  think  a  gift  should 
be  presumed ;  for  if  we  should  hold  that  a  smaller  interest 
should  be  infered,  then  the  extent  of  that  interest  is  entirely 
uncertain.  There  was  an  act  and  a  motive  or  inducement  for 
it  which  were  evidence  of  an  intention  to  give,  and  if  they 
amount  to  inima  facie  evidence  of  that  intention  then  the  legal 
presumption  of  a  gift  is  clear.  In  the  absence  of  any  explana- 
tion, it  is  but  reasonable  to  presume  that  all  persons  intend  the 
most  that  can  fairly  be  infered  from  their  deliberate  acts.  If 
the  act  may  indicate  more  than  was  intended,  they  have  the 
power  to  give  the  necessary  explanations.  If  these  be  omitted, 
the  omission  must  be  presumed  to  be  intentional.  There 
could   be  no  controversy  upon  this  question  if  this  negro  had 
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been  sent  soon  after  the  daugliter's  marriage.  In  tl)at^  case  all 
die  authorities  show  that  a  gift  would  be  presumed,  unless  the 
wife's  father  could  show  that  such  was  not  his  intention.  But 
we  think  the  law  will  presume  an  intention  to  make  a  gift  from 
such  acts,  whether  the  daughter  has  been  married  for  a  long 
time  or  but  recently ;  though  the  presumption  may  not  be  so 
strong  in  the  former  case  as  in  the  latter,  and  less  would  re- 
move h.  The  presumption  of  a  gift  is  stronger  if  the  daughter 
has  been  lately  uiarried,  because  that  is  the  usual  and  appropri- 
ate time  to  make  an  advancement  for  a  daughter.  Yet  it  is 
very  natural  and  perhaps  usual  for  a  father  to  assist  his  daugh- 
,ter  by  a  gift  of  what  she  needs  long  after  her  marriage,  when 
her  necessities  or  his  fortune  may  have  increased. 

There  was  some  criticism  at  the  bar  upon  the  bill  of  excep- 
tions ;  and  indeed  the  charge  requested  and  refused  appears  mil 
to  be' appropriate  to  the -whole  case.  But  the  charge  that  was 
given  must  have  misled  the  jury  in  respect  of  the  legal  effect 
of  the  facts  which  we  have  considered,  and  for  this  tlie  judg;- 
ment  must  be  reversed  and  the  cause  remanded. 

The  charge  that  was  given  did  not  extend  to  the  other  facts 
stated  in  the  bill  of  exceptions,  and  for  that  reason  we  have  not 
adverted  to  them. 


RANDALL  vs.  SHRADKR. 

1.  In  tkts  State,  the  husband  is  not  entitled  to  iidministratiun  on  hiswiPo's 
estate,  to  ttio  uxclusiou  uf  her  children  or  one  upptnntcd  at  tboir  ro« 
quetjt. 

Error  to  the  Circuit  Court  of  Shelby.     Tried  before  tho 
Hon.  John  D.  Phelan. 

Rick  &  ^foROAM,  for  the  plaintiff  in  error,: 

1.  In  no  case  is  the  husband  cntiiloJ  of  ri^ht  to  udministra- 
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tion  upon  the  estate  of  his  utfe,  on  the  mere  ground  that  he  is 
l.ushand.  He  is  not  the  "next  of  kin"  of  his  deceased  wife. 
Clay's  Dig.  220,  >§  1;  Leakey  v.  Maupin,  10  Missouri,  3GS. 

3.  The  Orphans'  Court  could  not  revoke  the  letters  granted 
to  Randall,  by  virtue  of  the  10th  section  found  in  Clay's  Dig. 
222,  because  there  is  no  application  made  to  revoke  by  "  any 
of  the  executors,  kindred  or  creditors  of  the  deceased."  The 
application  is  by  the  husband,  as  kushaud,  who  is  neither  exer 
cutor,  ci;€ditor,  nor  of  kin  to  his  wife. 

White  &  Parsons,  for  defendant : 

1.  Administration  of  the  wife's  estate  belongs  to  the  husband. 
2  Black.  Com.  504;  1  Com.  Dig.  4SG,  b.  6;  Cro.  Cas.  lOG; 
1  P.  Wms.  3S2  ;  Str.  Rep.  1118;  1  Hayw.  276  ;1  Call  3;  ib. 
15  ;  4  LeigK  15  ;  1  Yerg.  49S.  And  this  right  is  not  confered 
by  statute,  but  is  a  common  law  right. — I  Williams  on  Ex'rs, 
243-4;  Watt  v.  Watt,  3  Vesey  24 A.  The  husband  is  not 
named  in  any  of  the  statutes  granting  administration;  but  says 
the  court  in  this  last  case,  *'  the  right  of  the  husband  is  supposed 
in  all  the  statutes." 

2.  Administration  follows  the  right  of  distribution.  This  ils 
the  spirit  of  our  statute,  giving  as  it  does  to  the  party  who  pro- 
bably is  most  interested  in  the  estate  the  right  first  ta  administer, 
and  giving  to  all  who  are  interested  the  right  to  administer,  be- 
fore the  coiu't  can  grant  administration  to  one  not  interested  in 
tile  estate. — 1  Call,  3 ;  4  Leigh,  152.  The  husband's  rights 
attached  under  the  marriage  contract,  (if  it  is  determined  that 
the  wife  took  by  said  contract  a.separate  estate,)  diminished  to 
the  extent  of  the  wife's  interest,  and  no  farther,  she  having  made 
no  disposition  of  it  during  her  life  and  dying  intestate.  "When 
the  settlement  makes  no  disposition  of  the  property  in  the  event 
of  the  wife's  death,  and  provides  only  for  her  dominion  over  it 
durinsr  the  coverture,  the  right  of  the  husband  over  it  as  survivor 
is  a  fixed  and  stable  right,  over  which  the  court  has  no  control, 
and  of  which  he  cannot  be  divested.  The  settlement  cannot 
by  construction  extend  beyond  the  just  and  fair  import  of  its 
jjrovisions." — By  Kent,  C!i.  in  Stewart  v.  Stewart,  7  Johns.  Ch. 
24G-S;  Bailey  v.  Wright,  IS  Vesey  49  ;  Watt  v.  Watt,  3  Ves. 
243  ;  4  Yerg.  375  ;  10  ib. ;  G  Hump.  127;  Whitaker  v.  Whil- 
aker,  G  Johns. 
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CHILTON,  J. — This  was  a  proceeding  instituted  by  Henry 
Shrader  in  the  Orphans'  Court,  to  set  aside  the  grant  of  letters 
of  administration,  or  rather  to  have  the  same  revoked,  and  him- 
self appointed  instead  of  the  plaintiff  in  error,  to  whom  admin- 
istration was  granted  as  the  sheriff  of  the  county,  at  the  request 
of  the  children  of  the  intestate.  The  Orphans'  Court  refused 
to  revoke  the  letters,  and  the  case  being  carried  to  the  Circuit 
Court  by  appeal,  that  court  reversed  the  action  of  the  court  be- 
low, revoked  the  letters,  and  granted  the  same  to  Shrader,  the 
aj)plicant. 

The  only  point  involved  in  the  case  is  whether  the  husband 
is  entitled  to  the  administration  under  the  laws  of  this  State 
upon  the  estate  of  his  deceased  wife,  to  the  exclusion  of  the 
children  of  the  wife,  or  one  appointed  at  their  request.  We  lay 
out  of  view  altogether  the  deed  evidencing  an  ante-nuptial  agree- 
ment between  Shrader  and  his  wife,  as  having  no  influence 
whatever  upon  this  question;  for  if  the  law  does  not  give  the 
husband  the  right  to  administer,  the  deed  does  not.  We  have 
anxiously  looked  into  the  authorities,  and  have  examined  the 
elementary  writers  with  much  care,  to  see  if  we  could  sustain 
the  husband's  right  to  the  administration ;  for  we  confess  that 
it  would  be  more  consonant  with  our  views  of  delicacy  and  pro- 
priety to  have  the  settlement  of  the  wife's  estate  devolve  upoa 
liim  ;  but  contrary  to  our  first  impression,  and  to  what  we  could 
wish  the  law  should  be,  we  are  constrained  to  iiold  that  in  this 
State  the  law  treats  the  husband  as  a  stranger  so  far  as  concerns 
the  grant  of  administration.  Our  statute  reads  as  follows:  "If 
any  person  die  intestate,  or  the  executors  nanied  in  any  testa- 
ment renounce  the  executorship,  or  refuse  or  neglect  for  the 
sj)ace  of  forty  days  after  the  death  of  the  testator  lo  exhibit  such 
testament  for  probate,  then  administration  of  the  goods  and 
chattels,  rights  and  credirs  of  such  intestate,  or  of  such  testator 
with  the  testament  annexed,  shall  be  granted  to  the  widow  or 
next  of  kin  of  such  intestate  or  testator,  or  to  some  of  them ;  and 
in  case  of  each  of  their  refusal,  then  to  a  principal  creditor  or 
creditors  of  such  intestate  or  testator;  and  if  none  of  them  will 
accept  thereof,  then  to  such  other  proper  person  or  persons  as 
will  accept  the  same." — Clay's  Dig.  220,  ^  1.  By  the  10th 
section,  p.  223,  it  is  further  provided,  •'  that  the  administration 
so  committed  to  any  sheriff  or  coroner  may  at  any  time  be  re- 
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voked  on  tlie  application  of  any  of  the  executors,  kindred  or 
creditors  of  the  deceased,  and  the  executor  permitted  to  qualify 
or  another  administrator  be  appointed."  It  is  perfectly  clear 
from  the  reading  of  these  statutes  that  the  husband,  by  virtue  of 
them,  has  no  risjht  to  the  administration,  unless  he  can  be  re- 
garded  as  next  of  kin,  and  it  is  well  settled  that  he  cannot.be  so 
regarded.  In  Watt  v.  Watt,  3  Vesey  jr.  244,  this  precise  point 
came  before  the  court,  and  Lord  Chancellor  Loughborough  said, 
"  the  description  of  next  of  kin  of  the  wife  can  in  no  respect  ap- 
ply to  the  husband.  He  is  entitled  to  the  personal  property  of 
his  w'lk  jure  marid  ;  her  personal  property  vests  in  him  by  the 
marriage.  At  the  death  of  the  wife,  it  is  necessary  for  him  to 
have  an  administration  to  enable  him  to  get  in  her  personal 
property ;  the  administration  granted  to  him  is  granted  to  him  as 
husband,  and  when  you  look  at  the  statutes,  there  is  no  law  that 
gives  the  husband  a  right  by  force  of  the  statute  to  administer 
to  his  wife.  The  husband's  right  is  supposed  in  all  the  statutes,'* 
The  widow  is  not  regarded  by  the  statute  as  the  next  of  kin. — 
they  both  are  named.  By  parity  of  reasoning,  the  husband  or 
widower  is  not  next  of  kin  to  his  wife, — neither  is  he  named. 
It  is  clear  that  he  can  derive  no  exclusive  right  to  the  adminis- 
tration from  the  statute.  We  must  then  resort  to  the  common 
law  to  determine  his  right,  as  upon  that  his  right  must  exist,  if 
it  exist  at  all.  In  Vanderveer  v.  Alston,  16  Ala.  Rep.  494,  we 
attempted  to  trace  the  history  of  the  legislation  of  Great  Britain 
upon  the  subject  of  administering  upon  estates.  It  is  therefore 
unnecessary  to  refer  particularly  to  those  statutes  in  this  place. 
The  courts  of  England  seem  not  to  agree  as  to  the  source  from 
which  the  husband'^  right  is  derived.  At  one  time  it  was  held 
that  he  had  no  such  right  either  by  the  statutes  or  by  the  com- 
mon law,  and  that  the  ordinary  might  well  disregard  his  claims 
and  grant  the  administration  to  the  next  of  kin  of  the  wife.— 
Johns  V.  Itowe,  Cro.  Cas.  106;  Tol.  Ex.  84.  Other  judges 
have  derived  the  right  from  the  equity  of  the  statute  of  21  Hen. 
8,  giving  administration  on  the  husband's  estate  to  the  widow  or 
next  of  kin,  or  to  either. — 11  Vin.  Abr.  84,  n. ;  Toller,  supra. 
Again,  it  is  said  to  be  derived  from  the  statute  of  31  Edw.  2, 
on  the  ground  that  the  husband  is  "  the  next  and  most  lawful 
friend  '"  of  his  wife — o  Salk.  22  ;  and  Bacon  says,  -'  It  seems  to 
have  been  always  holden  that  the   husband  was  entitled  to  ad- 
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ministration  as  best  friend  of  his  wife,  within  the  words  of  this 
statute,"  (31  Edw.  2,  <^  1,  ch.  11,)— 4  Bac.  Abr.  (Bouv.)  66. 
It  is  by  the  English  authorities,  however,  considered  unquestion- 
ably to  exist,  whatever  may  have  been  its  foundation. —  W'ms 
on  Ex'rs,  243, — and  is  expressly  recognised  by  the  29  Car.  2, 
c.  3,  §  25  ;  Toller's  Ex.  84  ;  Lomax  310  ;  Ram  on  Assets  179. 
We  think  the  true  doctrine  is  stated  by  Lord  Hardwicke  as  to 
the  origin  of  the  husband's  right,  in  Humphrey  v.  Bullen,  3Atk. 
45S,  where  he  says,  "At  common  law,  no  person  at  all  had  a 
right  to  administer,  but  it  was  in  the  heart  of  the  ordinary  to 
grant  it  to  whom  he  pleased,"  &c. 

There  is  one  view  of  the  husband's  rights,  as  recognised  by 
the  elementary  writers  as  well  as  by  numerous  adjudged  cases, 
which,  when  taken  in  connection  with  the  settled  law  of  this 
State,  is  conclusive  to  show  that  the  administration  does  not  be- 
long to  him  here.  It  is  this  ;  that  the  right  of  administration  is 
made  to  depend  upon^lhe  husband's  right  to  the  properly.  It  is 
but  the  means  the  law  places  in  his  power  to  possess  himself  of 
the  wife's  choses  in  action,  not  reduced  to  possession  by  hira 
during  coverture.  So  it  is  said,  if  a  wife  make  a  will  with  the 
consent  of  her  husband,  he  is  not  entitled  to  administration. — 
Bacon's  Abr.  (Bouv.)  67,  n.  a,  citing  2  Stra.  1112;  Marshall 
V.  Frank,  Pr.  Ch.  480;  Gilb.  E^.  Rep.  143.  So  also,  if  a 
husband  part  with  all  his  interest  in  his  wife's  fortune,  says  Mr. 
Toller,  he  shall  not  be  entitled  to  the  administration — p.  84 ; 
see  also  4  Burns'  Ecc.  L.  232 ;  Williams  on  Ex'rs,  245.  It  is 
true,  that  in  England  and  the  States  of  the  Union  which  follow 
the  English  doctrine,  if  the  husband  die  before  administration 
on  the  wife's  estate,  her  next  of  kin  administers,  but  holds  the 
assets  in  trust  for  the  next  of  kin  of  the  husband.  This  is,  how- 
ever, so  far  as  I  am  advised,  the  only  exception  to  the  rule 
above  stated;  and  in  Tlie  Goods  of  Mary  Gill,  1  Hagg.  Rep. 
341,  the  court  speaking  of  this  matter  said,  "  The  practice  of 
granting  these  administrations  to  the  representatives  of  the  wife, 
when  the  bene6cial  interest  in  the  property  belongs  to  the  rep- 
resentatives of  the  husband,  is  very  inconvenient,  and  in  jlefiance 
of  all  j)rinciple."  Notwithstanding  the  statute  gives  administra- 
tion to  the  next  of  kin,  it  is  the  constant  practice  to  prefer  the 
residuary  legatee. — lb.,  citing  1  Ver.  217.  This  procceils  upon 
the  ground  of  interest;  and  there  is  withal  a  propriety  in  thus 
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confering  tlie  administration,  since  his  interest  may  mainly  de- 
pend upon  the  proper  management  of  the  estate,  and  in  such 
case  his  interest  becomes  an  additional  incentive  to  duty.  But 
to  apply  this  principle  :  It  is  too  well  settled  in  this  State  by 
numerous  decisions,  which  it  would  be  unjust  and  ruinous  now 
to  overturn,  even  were  we  inclined  to  question  their  propriety, 
that  the  husband,  though  he  survive  his  wife,  is  not  entitled  to 
her  choses  in  action,  unless  reduced  to  possession  during  cov- 
erture.— See  the  cases  collated  in  Vanderveer  v.  Alston,  16  Ala. 
497.  If  he  have  divested  his  wife's  title  during  coverture  and 
survive,  and  sue  in  respect  of  such  choses  in  action,  they  are 
his  own,  and  the  action  must  be  in  his  individual  name,  and  not 
as  administrator  of  his  wife. — 1  Lomax  301;  1  Wms.  Ex.564. 
In  Tennessee  and  several  of  the  other  States,  the  husband  is 
entitled  to  the  administration,  because  he  has  the  right  to  possess 
himself  of  and  enjoy  the  wife's  choses  in  action. 

Having  seen  then  that  at  common  law  no  one  could  claim 
the  right  to  administer,  and  that  the  statute  law  of  this  State 
confers  on  the  husband  no  such  right,  but  on  the  contrary  both 
the  statute  and  the  well  settled  law  evidently  give  the  adminis- 
tration to  the  party  interested  in  the  estate,  and  having  shown 
that  by  the  established  doctrine  of  this  court  the  husband  has 
no  interest  as  distributee  of  the  wife,  it  necessarily  results  that 
he  has  no  right  to  the  administration,  and  having  no  right,  he 
cannot  call  in  question  and  procure  the  reversal  of  the  order 
of  the  Orphans'  Court  appointing  another  person. — 1  Lo- 
max 186. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded,  that  a  decree  may  be  made  in  conformity 
herewith. 
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1.  After  a  judgment  by  default,  although  it  may  be  necessary  to  execute 
a  writ  of  inquiry,  the  defendant  has  not  the  legal  right  to  plead  to  the 
merits  of  the  action,  whether  his  defence  existed  before,  or  arose  after 
the  rendition  of  the  judgment. 

2.  The  r'ght  o\'  a  bankrupt  to  protect  himself  against  the  payment  of  all 
debts  from  which  he  has  been  discharged  is  perfect  and  unqualified ;  and 
he  may  therefore  supersede  and  quash  an  execution  issued  in  a  suit,  to 
which  he  had  not  the  legal  light  to  plead  his  discharge  before  the  judg- 
ment was  rendered  against  him. 

Error  to  the  Circuit  Court  of  Tuscaloosa.  Tried  before  the 
Hon.  John  D.  Phelan. 

J.  L.  Martin,  for  the  plaintiff  in  error: 

In  this  case  we  rely  on  the  following  authorities  to  reverse 
the  judgment. — Lacy,  Terrell  &  Co.  v.  Rockett,  11  Ala.  1002; 
Gary  v.  Bates  et  al.  12  Ala.  544 ;  Rives  v.  Garner,  ib.  661 ; 
15  ib.  540. 

The  bankrupt  having  no  interest  in  the  amount  of  the  re- 
covery, which  was  the  only  question  to  be  settled  by  the  court 
after  his  discharge,  and  that  for  aught  he  knew  was  a  question 
with  his  assignee,  judgment  by  default  liaving  been  rendered 
pending  his  petition  it  was  not  incumbent  on  him  to  do  any  act 
for  his  protection — the  claim  was  discharged  as  to  him — and 
consequently  all  the  evidences  of  it,  by  judgment  by  default 
or  otherwise,  he  had  nothing  to  do  with. 

The  only  mode  in  which  he  coidd  protect  himself,  is  the  one 
now  pursued.  If  he  had  interposed  his  discharge  to  prevent 
the  inquiry  on  the  judgment  by  default,  he  could  only  have 
done  so  by  plea  puis  dnricn  condiiuancc,  and  upon  payment  of 
costs  from  which  he  was  discharged,  which  shows  the  incor- 
rectness of  the  requisition. 

Peck,  for  defendants : 

1.  If  the  court  will  relieve  a  party  now,  after  so  long  a  time, 
would  it  not  have  been  bound  to  have  given  the  party  leave  to 
plead  his  discharge  after  a  default  merely;  and  if  an  application 
had  been  made  to  open  the  judgment  and  refused,  would  not  a 
mandamus  have  been  granted?     If  the  default  was  taken  be- 
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cause  the  party  neglected  to  plead  a  defence  that  existed  at  the 
time  the  default  was  taken,  the  rule  would  be  different,  hut  such 
is  not  the  case. — See  the  case  of  Valkenburgh  v.  Dedrick,  1 
Johns,  cases,  133,  top  page.  This  is  a  much  stronger  case  for 
the  defendants  in  error  than  the  one  on  the  record.  In  this  case 
an  inquest  by  default  was  taken  in  July  1799.  The  discharge 
was  obtained  the  February  before.  The  cause  was  at  issue  in 
July  179S,  and  the  default  made  after  that  time  and  before  the 
inquiry  was  execiued.  Motion  was  made  on  these  facts  for 
relief,  and  the  court  say  the  defendant  shows  no  reason  why  he 
did  not  give  his  discharge  in  evidence  or  plead  it  puis  daricn 
coutiunance,  and  having  neglected  to  make  his  proper  defence, 
we  will  not  interfere  to  help  him. — Seealso  Palmer  v.  Hutching, 
1  Cowen,  42,  and  note  b.  on  page  44.  Now  I  understand  the 
court  may  exercise  his  discretion  and  refuse  to  set  aside  a  de- 
fault when  the  party  has  neglected  to  plead  a  defence  in  exis- 
tence at  the  time  default  entered,  but  a  good  defence  that  arises 
after  the  default  and  before  judgment  or  verdict,  that  is  before 
final  judgment ;  in  such  case  the  court  would  be  bound  to  set 
aside  the  default  and  let  in  the  defence.  Why  have  a  discre- 
tion to  refuse  such  a  defence  and  then  the  moment  judgment  is 
rendered  be  bound  to  give  relief  on  a  motion  and  supersedeas? 
Such  a  rule  is  without  sense,  and  therefore  there  can  be  no  such 
distinction. 

2.  In  this  case  the  judgment  final  was  rendered  in  May  1S43: 
On  this  judgment  a  ^'.y/i.  Wcis  issued  within  a  year  and  a  day. 
Now  was  not  tiie  party  bound  to  seek  this  relief  as  soon  as  an 
opportunity  offered;  but  here  the  party  lies  by  till  after  a  w^rit  of 
error  is  barred  before  he  seeks  this  remedy  ;  indeed  six  years 
had  elapsed,  and  now  the  means  of  showing  the  discharge 
fraudulent  may  in  all  probability  be  lost.  It  seems  to  me  the 
case  of  Mason  &  Chambers  v.  ■Moore  &;  Tulane,  12  Ala.  57S, 
is  analogous  to  this  in  principle.  Again,  why  did  not  the  party 
move  for  a  continuance  until  it  could  be  known  whether  he 
would  be  discharged  or  apply  to  chancery  for  an  injunction? — 
Ex  iwrte  John  S.  Foster,  2  Story's  Rep.  132-59 ;  Moseley  v. 
Steele  &  Metcalf,  7  Ala.  29-5-302.  Can  this  case  be  looked  to 
without  seeing  that  the  defendant  in  error  has  neglected  his  pro- 
per remedy  and  has  not  been  diligent  ? 
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DARGAN,  C.  J. — The  defendants  in  error  brought  suit 
against  Evving  to  recover  for  services  rendered  as  attornies. 
At  the  September  term  1842  of  the  Circuit  Court,  judgment 
by  default  was  rendered  in  their  favor,  but  the  inquiry  of  dama- 
ges was  not  had  until  the  next  succeeding  March  term.  In 
December  preceding  the  execution  of  the  writ  of  inquiry, 
Ewing  obtained  a  final  certificate  as  a  bankrupt,  but  did  hot  ap- 
pear or  controvert  his  liability  at  the  time  the  writ  of  inquiry 
was  executed  and  the  final  judgment  rendered.  An  execution 
afterwards  issued  on  tliis  judgment  and  was  returned  by  the 
sheriff  no  property.  An  alias  being  issued,  Ewing  moved  to 
set  it  aside,  but  his  motion  was  overruled,  and  to  review  the 
judgment  of  the  court  overruling  the  motion  this  writ  of  error  is 
prosecuted. 

A  final  certificate  of  discharge  duly  obtained  by  a  bankrupt 
is  a  complete  and  perfect  defence  to  all  suits  founded  on  debts 
owing  by  the  bankrupt  at  the  time  of  filing  his  petition  for  the 
benefit  of  the  bankrupt  act,  except  such  debts  as  are  exempted 
from  the  operation  of  the  act.  If  no  judgment  has  been  ren- 
dered at  the  time  he  obtains  his  certificate,  he  may  plead  it  in 
bar  of  a  recovery  ;  or  if  judgment  be  then  rendered  and  execu- 
tion is  afterwards  issued,  he  may  move  to  set  it  aside. — Cog- 
burn  et  al.  V.  Spence  et  al.  15  Ala.  5-19;  Maybry  et  al.  v.  Hern- 
don,  8  ib.  848.  But  the  right  of  the  bankru|)t  to  protect  himself 
from  the  payment  of  all  debts  from  which  he  is  discharged  is 
perfect  and  unqualified,  and  he  is  therefore  entitled  to  a  day  in 
court  to  make  his  defence  without  regard  to  the  condition  of  the 
suit  that  may  be  pending  agaiiist  him  at  the  time  he  obtains  his 
certificate.  If,  however,  no  judgment  has  been  obtained  against 
him  and  he  has  had  an  opportunity  to  plead  his  certificate  in  bar 
and  fails  to  do  so,  he  is  then  bound  by  the  judgment  and  his 
certificate  cannot  protect  him  from  its  payment.  So,  too,  if  one 
has  a  release  against  a  demand  or  other  good  defence  and  fails 
to  make  it  when  sued,  bo  will  be  precluded  from  afterwards 
insisting  upon  it.  The  inquiry  therefore  is  whether  Ewing  had 
the  rigjjt  to'  plead  his  certificaio  in  bar  before  the  inquiry  of 
damages  was  hml  ?  If  fic  had  not.  he  may  supersede  the  exe- 
cution. After  a  judgment  by  default  has  been  rendered,  al- 
though it  may  be  necessary  to  execute  a  writ  of  inquiry  to  as- 
certain the  damages,  the  defendant  has   not  the  legal  right  to 
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plead  to  the  merits  of  the  action.  It  is  true  he  may  move  the 
court  on  affidavit  of  merits  lo  set  aside  the  default  and  allow 
him  to  plead  to  the  merits,  and  the  court  may  grant  his  motion 
on  terms,  which  usually  are  the  payment  of  costs,  that  he  will 
plead  issuably,  and  go  to  trial  without  delay. — Tidd's  Practice, 
vol.  1,  56S.  But  whether  the  court  will  set  aside  the  default 
and  allow  the  plea  is  a  matter  within  the  discretion  and  control 
of  the  court. — 4  Taunton,  S85 ;  Tidd's  Practice,  vol.  1,  569. 
If  the  court  should  refuse  to  set  aside  the  default  and  allow  the 
plea,  such  refusal  could  not  be  reviewed  on  a  writ  of  error. 
Guided  by  these  rules,  we  think  the  court  erred  in  refusing  the 
motion  ;  for  it  is  certain  that  he  could  not  plead  his  certificate  in 
bar  at  the  time  of  the  execution  of  the  writ  of  inquiry  without 
setting  aside  the  default,  and  whether  the  court  would  allow  this 
was  a  matter  of  discretion  ;  and  to  hold  that  he  must  submit  to 
the  discretion  of  the  court  whether  he  should  be  allowed  to  in- 
terpose his  certificate  to  protect  him  from  the  payment  of  a  debt 
barred  by  it,  would  be  in  our  judgment  lo  subject  an  absolute 
and  legal  right  to  the  control  and  discretion  of  the  court.  But 
the  defendants  in  error  contend  that  there  is  a  distinction  to  be 
taken  between  a  defence  acquired  after  a  judgment  by  default 
and  a  defence  that  existed  anterior  to  it ;  that  though  it  is  a 
matter  of  discretion  whether  the  court  will  set  aside  the  judg- 
ment and  allow  the  defendant  to  plead  the  latter,  yet  the  de- 
fendant has  the  legal  right  to  plead  the  former.  We  have 
examined  the  authorities  to  which  we  have  been  refered  with 
some  care,  but  we  cannot  find  that  such  a  distinction  has  ever 
been  recognised.  Indeed  it  must  be  apparent  from  the  very 
condition  of  the  suit,  that  whether  the  defence  was  acquired 
before  or  after  the  default,  the  defendant  cannot  plead  it  with- 
out an  application  to  the  court  to  set  the  judgment  aside,  and 
this  appUcaiion  to  set  aside  the  judgment  and  allow  the  plea  is 
addressed  to  the  discretion  of  the  court,  whether  the  defence 
existed  before  or  was  acquired  subsequent  lo  the  rendition  of  the 
judgment.  We  are  therefore  of  the  opinion  that  the  defendant 
did  not  have  the  legal  right  to  plead  his  certificate  in  bar,  and 
consequently  must  have  the  right  to  set  the  execution  aside. 
In  the  case  of  Palmer  v.  Hutchins,  1  Cow.  42,  the  cause  was 
at  issue  on  the  3d  day  of  October,  when  the  defendant  gave  a 
relicta  and  cognovit:    On  the  8th  day  of  the  same  month  he 
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obtained  a  certificate  of  discharge  as  an  insolvent  debtor:  At 
the  next  subsequent  term  judgment  was  entered  for  the  plaintiff 
as  of  the  October  term  preceding,  and  the  defendant  being  ar- 
rested on  a  ca.sa.  issued  on  the  judgment,  moved  his  discharge. 
The  court  said  that  where  the  defendant  has  had  an  opportu- 
nity to  plead  his  discharge  and  failed  to  do  it,  he  cannot  be 
relieved  on  motion,  but  granted  the  motion  on  the  ground  that 
he  could  not  have  pleaded  his  discbarge  after  giving  the  relicta 
and  cognovit.  So  in  the  case  of  Baker  v.  Taylor,  1  Cow.  165, 
a  verdict  was  rendered  in  1819,  but  the  judgment  was  not  en- 
tered until  1823.  Intermediate  the  verdict  and  judgment 
the  defendant  obtained  his  discharge.  A  Ji.  fa.  being  issued 
on  the  judgment  the  defendant  moved  to  set  it  aside.  The 
court  said  the  discharge  was  too  late  to  admit  of  its  being  pleaded 
and  granted  the  motion.  These  authorities  we  think  sustain 
the  view  we  have  taken,  for  although  the  cognovit  was  given  in 
the  one  instance  and  a  verdict  rendered  in  the  other,  yet  no 
final  judgment  had  been  rendered.  Until  this  is  done  the 
record  of  the  cause  is  in  Jieri  and  under  the  control  of  the  court. 
The  court  had  the  right  to  set  aside  the  verdict  and  to  allow 
the  defendant  to  plead  his  certificate,  but  a  motion  for  that  pur- 
pose is  addressed  to  the  discretion  of  the  court  and  is  not  a 
matter  of  legal  right.  We  can  see  no  difference  in  principle 
between  the  case  cited  and  the  case  at  bar.  The  court  could 
have  set  aside  the  default  and  allowed  the  plea,  but  it  was  a 
matter  of  discretion  whether  the  court  would  do  it  or  not.  The 
court  could  have  imposed  terms  in  setting  aside  the  default,  and 
if  the  motion  had  been  refused  it  would  not  have  been  an  error 
that  could  have  been  reviewed  by  this  court.  The  right,  how- 
ever, of  the  defendant  to  insist  on  his  discharge  in  bar  of  the 
collection  of  the  debt  is  absolute  and  unqualified,  and  he  is  not 
bound  to  submit  either  to  the  discretion  of  the  court,  whether 
he  will  plead  it  or  not,  nor  to  terms  as  a  condition  on  which  he 
shall  be  allowed  to  plead  it.  But  if  the  condition  of  the  suit  be 
such  when  he  obtains  his  certificate  that  he  has  not  the  legal 
right  to  plead  it  in  bar,  he  may  move  to  set  the  execution  aside. 
The  judgment  mu6t  be  reversed  and  the  cause  remanded. 
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1.  J.  by  deed  conveyed  certain  lands  to  a  trustee  to  indemnify  his  securi-. 
ties  on  a  debt  due  to  the  Bank,  and  subsequently  availed  himself  of  the 
benefit  of  the  bankrupt  act.  Pending  the  application  and  before  his 
final  discharge  in  bankruptcy,  R.,  having  recovered  a  judgment  and  sued 
out  execution  against  him,  paid  the  debt  due  to  the  Bank,  and  procured 
a  sale  of  the  lands  under  and  pursuant  to  the  deed  of  trust,  at  which  sale 
she  became  the  purchaser.     Held — 

1st.  That  the  execution,  issued  on  the  judgment  in  favor  of  R.,  was  void- 
able merely,  and  was  sufficient  until  avoided  to  entitle  her  under  the 
statute  (Clay's  Dig.  256,  'i  6,)  to  discharge  the  debt  secured  by  the 
deed  of  trust,  and  have  the  lands  sold  under  it  for  her  use  and  benefit. 
2d.  That  such  sale  vested  in  the  purchaser  both  the  legal  and  equitable 
title  to  the  lands. 

Error  to  the  Circuit  Court  of  Marshall.  Tried  before  the 
Hon.  Geo.  Goldthwaite. 

This  was  an  action  of  trespass  to  try  title  to  certain  parcels 
of  land  in  Marshall  county,  and  was  instituted  by  the  defendant 
against  the  plaintiffs  in  error,  who  are  the  heirs  at  law  of  Mar- 
garet Roden,  dec'd.  By  a  bill  of  exceptions  found  in  the  re- 
cord, it  appears  that  the  plaintiff  below  introduced  in  evidence 
patents  from  the  United  States  to  him  for  the  lands  in  contro- 
versy, dated  in  1833,  and  a  deed  for  the  same  from  Septimus 
B.  Gabiness,  the  Assignee  in  Bankruptcy  for  the  Northern  Dis- 
trict of  Alabama,  bearing  date  the  11th  March  1844 — also  a 
transcript  from  the  District  Court  of  the  United  States  for  said 
District,  showing  that  he  filed  his  petition  in  bankruptcy  on  the 
19th  April  1842,  was  declared  a  bankrupt  in  November  of  that 
year,  and  obtained  a  certificate  of  final  discharge  in  May  1843. 
The  defendants  read  in  evidence  a  deed  of  trust  with  power  of 
sale,  from  said  plaintiff  to  Josiah  Tidwell,  executed  on  the  18th 
day  of  January  1842,  by  which  he  conveyed  said  lands  to  the 
said  Tidwell  in  trust  to  indemnify  and  protect  John  Baker  and 
David  Ricketts,  as  his  securities  on  a  note,  for  the  sum  of  five 
hundred  and  fifty-five  dollars,  due  to  the  Branch  Bank  of  the 
State  of  Alabama  at  Huntsville,  and  payable  on  the  24th  of 
April  1842.  They  also  introduced  in  evidence  the  record  of 
a  judgment  and  an  execution  issued  thereon,  in  favor  of  their 
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niother,  Margaret  Roden,  against  the  plaintiff,  which  was  ren- 
dered on  the  22d  August  1842,  in  a  suit  commenced  prior  to 
the  filing  of  the  petiiion  in  bankruptcy ;  proved  the  payment 
by  lier,  on  the  1st  November  1S42,  to  the  said  bank  of  one 
hundred  and  eighty  doll^irs,  the  balance  then  due  on  said  note, 
the  sale  of  the  lands  on  the  21lh  January  1S43,  under  said 
trust  deed  by  the  trustee,  at  her  instance  and  request,  after  due 
notice  thereof,  to  pay  the  said  sum  of  one  hundred  an  ]  eighty 
dollars,  and  her  purchase  at  said  sale;  and  read  in  evidence 
after  the  proof  of  its  execution,  a  deed  from  said  Tidvvell  for 
said  lands,  in  pursuance  of  said  sale,  and  purchase.  The/ 
further  ga.ve  in  evidence  a  transcript  of  the  schedule  filed  by 
the  plaintiff  with  his  petition  in  bankruptcy,  from  which  it  ap- 
peared that  he  had  not  rendered  in  said  lands  as  his  property. 
The  comt  charged  the  jury  in  substance  that  an  execution  is-^ 
sued  on  a  judgment,  which  was  rendered  against  the  plaintiff 
pending  his  application  for  the  benefit  of  the  bankrupt  act,  was 
<iot  sufficient  to  authorise  the  said  Margaret  Roden  to  pay  off 
the  balance  due  on  the  note,  secured  by  the  deed  of  trust,  and 
have  the  lands  sold  for  her  benefit  under  said  deed.  To  this 
charge'  the  defendants  excepted  and  now  assign  it  as  error. 

Robinson  and  C.  C.  Clav,  Jr.,  for  the  plaintiffs  in  error: 

1.  The  lien  created  by  the  nwrlgage  was  not  avoided  by  the 
discharge  of  the  mortgagor  (defendant  in  error)  in  bankruptcy. 
Stewart  v.  Anderson  et  al.  10  Ala.  504.  Hence  it  is  manife:=t 
that  if  the  mortgagee  had  sold  at  the  instance  of  the  creditors 
secured  in  the  deed,  the  purchaser  would  have  obtained  a  title 
which  the  bankrupt  mortgagor  or  his  assignee  could  not  de- 
feat. 

2.  The  judgment  obtained  by  Margaret  Roden  against  de- 
fendant in  error,  after  the  latter  had  filed  his  j>etItion  in  bank- 
ruptcy, was  not  voidi  but  only  roiilaUe. — Cogburn  &  Powell  v. 
Spence  &  Elliott,  l-l  Ala.  540,  Hence  the  judgment  not  being 
set  aside  and  the  execution  issuing  thereon  not  being  superseded, 
Margaret  i^oden  on  paying  the  debt  secured  by  the  deed, 
was  entitled  to  all  the  rights  of  the  creditors  secured  by  the 
deed.  l(  so,  the  title  she  acquired  fiom  the  trustee  was 
good  against  the  bankrupt  or  his  assignee. — Clay's  Dig.  266, 
^  6.     The  charge  of  the  court  was  predicated  on  tl  e  crrone^ 
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ous  opinion  that  the  judgment  was  void,  and  therefore  we 
were  not  entitled  to  the  rights  of  creditors  under  the  trust  deed. 
3.  The  proof  showed  that  defendant  in  error  did  not  in  his 
schedule  prefer  any  title,  legal  or  equitahle,  to  the  land  sued 
for.  He  thereby  disclaimed  any  right  to  or  interest  in  the  land 
and  is  estopped  to  assert  a  claim  in  fraud  of  ours  which  be  re- 
cognised and  admitted. 

Brickell,  for  the  defendant : 

1.  The  decree  in  bankruptcy  relates  to  the  filing  of  the  peti- 
tion.— Kittredge  v.  Warren,  7  Law  Kep.  82. 

2.  All  the  rights  and  property  of  a  bankrupt  at  the  time  of 
filing  his  petition  vest  in  the  assignee  by  relation  ;  no  lien  in 
favor  of  creditors  can  therefore  afterwards  attach,  either  by  act 
of  the  bankrupt  or  by  judgment. — United  States  Dig.  (1847) 

87,  -^  in. 

3.  The  policy  of  the  bankrupt  law  is  to  make  an  eqaal  di- 
vision of  all  the  bankrupt's  effects  between  his  creditors.  No 
"rocc  of  diUgcnce'*  between  his  creditors  will  be  tolerated. — ' 
Ex  2'(frf£,  Foster,  2  Story's  Rep.  158;  Everett  v.  Stone,  3 
Story's  Rep.  454. 

4.  The  rendition  of  judgment,  issuance  of  execution  and 
payment  of  the  debt  secured  by  the  deed  was  an  attempt  on  Mrs. 
Roden's  part  to  secure  a  preference  over  the  otlier  creditors  of 
the  bankrupt,  in  violation  of  the  spirit  and  policy  of  the  bankrupt 
law,  and  is  fraudulent. — (See  the  cases  cited  from  Story's  Rep.) 

5.  The  decisions  cited  assert  that  a  judgment  obtained  after 
the  bankruptcy  and  before  the  final  discharge,  is  a  fraud  on  the 
bankrupt  law  if  the  plaintiff  has  notice  of  the  bankruptcy.' 
The  law  required  notice  to  be  given  the  creditors  of  the  pro-' 
ceedings  in  bankruptcy,  and  the  court  must  presume  that  the' 
requisitions  of  the  law  were  complied  with.  The  proceedings 
in  bankruptcy  are  constructive  notice  to  all  grantees  of  property 
from  the  bankrupt. — Morse  v.  Godfrey,  3  Story's  Rep.  3G4. 

C.  A  creditor's  bill  will  not  lie  to  subject  property  in  the' 
possession  of  a  bankrupt  acquired  before  the  bankruptcy^  be- 
cause it  vests  in  the  assignee. — U.  S.  Digest,  (1848,)  '§36-45; 
see,  also,  5  Law  Rep.  19,  55,  216,  219. 

7.  In  ejectment  by  the  mortgagor  the  defendant  may  pro\*e 
by  parol  that  the  mortgage  debt  has  been  paid,  and  it  is  a  good 
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defence  to  the  action. — Jackson  v.   Stackhouse,   1  Cow.  122  ; 
Runyan  v.  Mersereau,  11  Johns.  7. 

8.  If  the  mortgage  debt  is  paid  no  release  is  necessary  to  re- 
convey  the  title  to  the  mortgagor. — Jackson  v.  Davis,  18  Johns.  7. 

9.  Money  voluntarily  paid  by  one  person  for  the  use  of  ano- 
ther does  not  create  a  liability,  unless  there  is  a  previous  re- 
quest or  a  subsequent  promise. — Kenan  v.  Hollavvay,  16  Ala. 
53.  This  case  bears  a  striking  analogy  to  the  payment  of  an 
execution  by  a  third  peraon  without  a  previous  request.  If  the 
defendant  avails  himself  of  the  payment  he  ratifies  the  act  and 
becomes  liable. — Rountree  v.  Hollaway,  13  Ala.  3-57.  So 
here  we  insist  that  the  deed  was  extinguished  by  Mrs.  Roden's 
unauthorised  payment;  that  the  assignee  in  bankruptcy  was 
thereby  invested  with  a  legal  title,  and  that  Mrs.  Roden's  rcm- 
e<ly  is  by  bill  in  chancery,  to  be  subrogated  to  the  rights  of  the 
.'beneficiaries  in  the  trust  deed,   or  by  an  action  of  assumpsit 

against  the  defendant,  if  he  avails  himself  of  her  payment. 

PARSONS,  J.— In  Coghurn  &  Powell  v.  Spence  &  Elliott, 
15  Ala.  549,  it  was  the  opinion  of  this  court  that  an  execution 
issued  from  a  judgment  which  was  rendered  against  a  bank- 
rupt before  he  obtained  his  final  discharge,  was  not  void,  but 
voidable  only  at  the  instance  of  the  bankrupt ;  and  that  such  an 
execution  was  a  protection  to  the  parly  at  whose  instance  it  was 
issued,  until  avoided.  In  that  case  the  judgment  was  rendered 
before  the  commencement  of  proceedings  in  bankruptcy;  iu  this 
after,  but  betore  the  final  discharge.  We  think  this  difference 
cannot  be  material  in  a  question  between  the  creditor  and  the 
bankrupt.  It  was  held  at  this  term,  in  Evvlng  v.  Peck  &  Clark, 
that  a  bankrupt  could  by  a  proper  proceeding  avoid  an  execution 
issued  from  a  judgment  by  default  against  him,  which  was  ren- 
dered pending  the  proceedings  in  bankruptcy.  In  this  case 
Mrs.  Hoden  brought  her  suit  against  Jaco  before  he  filed  his 
petition  in  bankruptcy  and  recovered  her  judgment,  as  has  been 
gaid  already,  before  his  final  discharge.  Irdocs  not  appear  that 
he  made  any  defence,  or  tliat  she  proved  her  debt  in  the  bank- 
rupt proceedings,  or  that  she  wa?  an  actual  party  to  them.  A 
transcrij)t  of  those  proceedings  is  not  mailc  part  of  the  bill  of 
exceptions  and  camiol  iherelore  be  looked  to.  To  deny  that 
•  bankrupt  may  sulT.rr  o  judgment  to  go  agnirut  him  cither  pcnti- 
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ing  Iiis  proceedings  in  bankruptcy  or  afterwards,  because  the 
debt  sued  for  was  contracted  before  lie  filed  his  petition,  is  to 
deny  his  right  to  waive  the  defence  of  bankruptcy.  The  bank- 
rupt act,  it  is  true,  authorises  tlie  assignee  in  bankruptcy  to  de- 
fend suits  against  tlie  bankrupt,  and  there  miglil  be  suits  of  a 
character  to  affect  his  rights  as  assignee.  Whether  the  act  by 
construction  is  to  be  retirained  to  such  suits  or  extends  to  all  is 
not  material,  for  in  this  case  it  does  not  appear  that  the  as- 
signee did  defend  ;  or  if  we  were  to  presume  thai  he  did,  we 
must  presume  that  his  defence  was  not  good,  because  it  did  not 
prevail.  Then  the  judgment  and  execution  to  operate  against 
the  bankrupt  alone,  and  to  bind  his  subsequently  acquired  pro- 
perty, were  not  void.  It  is  a  very  diflerent  question  when  thcv 
are  brought  to  bear  upon  the  assignee,  or  to  disturb  his  right  to 
the  estate  which  passed  to  him  as  such.  The  judgment  or 
execution  could  create  no  lien  upon  the  estate  which  had  vested 
in  the  assignee  before  the  judgment  was  rendered  any  more 
than  a  judgment  and  execution  in  ordinary  cases,  can  bind  pro- 
perty which  the  defendant  had  sold  and  conveyed  before  the 
judgment  was  recovered.  This  view  was  certainly  not  within 
the  contemplation  of  Judge  Story  when  he  prepared  his  opin- 
ions in  the  cases  to  which  we  have  been  refered. — See  ex  ]>orte 
Foster,  2  Story's  R.  158 ;  Everett  v.  Stone,  3  Story's  \i.  454. 
Those  cases,  however,  were  very  different  in  their  circumstances 
from  this  and  we  are  not  sure  therefore  that  our  opinion  is 
necessarily  inconsistent  with  his.  We  only  hold  that  a  judg- 
ment and  execution  recovered  against  a  bankru[)t  pending  his 
proceedings  in  bankruptcy  are  not  void  as  against  the  bankr(jpt 
himself  or  his  subsequently  acquired  property.  It  appears  by 
the  cases  cited  that  the  title  of  the  assignee  in  bankruptcy  to 
the  estate  of  the  bankrupt  relates  back  to  the  time  of  filing  the 
petition.  This  only  proves  that  the  judgment  and  execution 
had  after  the  petition  was  filed  created  no  lien  on  the  land,  but  it 
does  not  prove,  as  we  think,  that  they  were  void  as  against  the 
bankrupt  himself,  or  that  they  could  not  operate  as  a  lien  upon 
his  subsequently  acquired  property  until  avoided  by  him.  He 
might  never  think  fit  to  do  this,  or  he  might  never  be  able  to  do  it. 
W^e  may  safely  admit  that  there  was  constructive  notice  of  the 
bankrupt  proceedings  to  all  concerned,  but  we  cannot  see  that 
this  alters  the  questioij.     The  bankrupt  may  nevertheless  waive 
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his  ple;i  or  defence  of  the  bankruptcy  when  sued  for  one  of  his 
old  debts.  It  appears  by  the  bill  of  exceptions  that  Mr.  Jaco 
did  not  surrender  his  equitable  interest  in  the  lands  for  which 
he  brought  his  action.  His  schedule  in  the  bankrupt  proceed- 
ings made  no  mention  of  those  lands.  He,  however,  intro- 
duced a  deed  from  the  assignee  in  bankruptcy  for  the  same 
lands  to  himself,  bearing  date  the  11th  day  of  March  1844. 
Besides  this,  it  appeared  on  the  trial  that  the  lands  belon^jjed 
theretofore  to  Jaco — that  before  he  filed  his  petition  in  baidc- 
ruptcy  he  conveyed  them  by  his  deed  of  trust  to  Tidwell  as 
trustee,  to  secure  Baker  and  Ricketts  as  his  securities  in  a 
note  payable  to  the  Branch  Bank  at  Huntsville,  and  that  tlie 
tfustee  pursuant  to  a  power  contained  in  the  deed  of  trust,  sold 
and  conveyed  them  to  Margaret  Uoden,  and  that  the  defendants 
below  were  her  iielrs  at  law  and  in  possession  of  the  land;  and 
it  appeared  that  this  sale  and  conveyance  were  before  tiie  sale 
and  conveyance  from  the  assignee  in  bankruptcy  to  Jaco,  and 
it  does  not  appear  by  the  bill  of  exceptions  that  the  assignee 
had  ever  redeemed  or  offered  to  redeem  the  lands  under  any 
ortler  or  direction  of  the  court  in  bankruptcy,  according  to  the 
11th  section  of  the  act  or  otherwise,  or  that  he  had  instituted 
any  proceedings  to  recover  them,  or  to  question  the  deed  of 
trust  in  any  way.  It  residts  from  this  that  Margaret  I^oden  ac- 
quired the  legal  title  and  that  the  sale  by  the  assignee  afterwards 
to  Jaco  at  most  conveyed  only  the  etjuitable  title.  Upon  this 
he  could  not  recover  in  an  action  at  law  against  one  having  the 
legal  title.  We  say  that  the  assignee's  deed  conveyed  to  Jaco 
at  most  oidy  the  equitable  title,  that  is,  the  right  to  redeem  the, 
lands  from  the  deed  of  trust,  as  they  had  never  been  redeemed. 
It  remains  to  be  seen  whether  Jaco  got  even  that  right.  As 
has  been  said,  the  lands  were  sold  and  conveyed  to  Margaret 
Roden  by  the  trustee  in  the  deed  befo''c  they  were  sold  or  con- 
veyed by  the  assignee  in  bankruptcy  to  Jaco,  the  bankrupt  and 
former  owner  of  the  land.  The  statute  authorised  Margaret 
Roden  to  pay  the  debt  to  the  bank  and  to  take  the  place  of  the 
persons  for  whose  benefit  the  deed  was  made,  because  she  hati 
an  execution  against  the  maker  of  the  deed,  .Jaco,  and  the  trus- 
tee was  bound  to  execute  the  deed  upon  her  reqtiest. — Clay'a 
I^ig.  250,  §0.  And  it  is  perfectly  o'.)viou3  that  it  was  not  ne- 
cessary under  ihs  statute  that  there  should  be  any  property  up- 
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on  which  the  execution  created  a  lien,  in  order  to  entitle  the 
plaiiuiff  in  execution  to  dlscharsfe  the  debt  secured  by  the  deed 
of  trust  and  to  take  the  place  of  the  persons  secured.  Hence 
Mrs.  Roden  as  plaintiff  in  an  execution  against  Jaco,  which  was 
good  against  him  until  he  avoided  it  and  which  might  bind  his 
after  acquired  property,  was  entitled  to  discharge  the  debt  and 
to  take  the  place  of  the  persons  secured.  The  rights  created 
by  the  deed  of  trust,  instead  of  being  taken  away,  were  expressly 
saved  by  the  bankrupt  act.  And  as  there  was  nothing  in  the 
bankrupt  act  to  suspend  or  take  away  the  rights  secured  by  the 
deed  of  trust,  which  was  prior  to  the  petition  in  bankruptcy, 
the  sale  under  it  by  the  trustee  conveyed  to  the  purchaser  a 
perfect  legal  and  equitable  title  to  the  land.  If  there  had  been 
a  surplus  arising  from  the  sale  above  what  was  necessary  to  pay 
the  residue  of  the  debt  to  the  Branch  Bank  at  Huntsville,  we  do 
not  say  how  that  should  have  been  disposed  of,  or  whether  it 
belonged  to  the  assignee  in  bankruptcy  or  to  Mrs.  Koden  to- 
wards satisfaction  of  her  execution  against  the  bankrupt.  There 
was  no  such  surplus.  We  have  considered  this  case  in  view  of 
the  question,  although  not  made  by  the  counsel,  whether  this 
court  must  regard  the  bankrupt  court  as  having  acquired  juris- 
diction and  possession  of  the  case  between  the  assignee  in 
bankruptcy  and  the  persons  secured  by  the  deed  of  trust,  or  the 
branch  bank,  or  the  trustee  in  the  deed.  If  it  be  admitted  that 
this  was  so,  as  to  which  we  express  no  opinion,  still  there  was 
a  sale  by  the  trustee  and  that  sale  never  was  set  aside  by  the 
bankrupt  court.  Hence  we  do  not  take  it  as  an  absolutely  void 
sale. — Murray  v.  Ballou,  I  Johns.  Ch.  R.  560.  A  lis  pcmleuii 
is  notice,  but  a  sale  is  not  necessarily  void  in  all  instances 
though  it  may  be  set  aside. 

The  charge  of  the  Circuit  Court  was,  in  our  opinion,  erro- 
neous. Tiie  judgment  is  therefore  reversed  and  the  cause 
remanded. 
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1.  A  security  in  a  claim  bond  is  not  a  p  irty  to  the  issue  f  jrnnd  to  try  the 
right  of  property,  and  unless  it  is  affirmatively  shown  by  the  record,  that 
he  appeared  aud  assented  to  it,  it  is  error  to  render  a  judgment  againitt 
him. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  tlie 
Hon.  John  Bragg. 

Certain  slaves  were  levied  on  by  the  sheriff  of  Mobile 
county  under  an  e:cecution  in  favor  of  George  Bancroft,  the 
intestate  of  the  defendant  in  error,  against  Phillips  Gayle,  Wil- 
liam Bower  and  Duke  Goodman,  to  wliicli  a  claim  was  inter- 
posed by  Richard  W.  Gayle  and  bond  given  by  A.  J.  Gaylc, 
John  Gayle  and  Daniel  M.  Riggs.  An  issue  was  thereupon 
made  up  to  try  the  right  of  property  and  after  several  continu- 
ances a  judgment  of  condemnation  was  entered  in  liie  Circuit 
Court  against  the  claimant  and  all  the  parties  to  the  claim  bond, 
by  virtue  of  an  agreement  signed  by  *'  J.  Gayle."  as  attor- 
ney of  the  claimant,  and  Chamberlain  &  Rapier,  attorneys  of 
the  plaintiff  in  execution — which  judgment  and  agreement  are 
sufficiently  noticed  in  the  opinion  of  the  court  for  an  under- 
standing of  the  question  involved.  This  judgment  is  now  as- 
signed as  error. 

Hopkins,  for  the  plaintiffs  in  error. 

Rapier  and  Campbell,  for  the  defendant. 

CHILTO.X,  J. — We  may  concede  for  the  purpose  of  this 
decision  that  John  Gayle,  named  in  the  bond  and  the  agree- 
ment set  forth  in  the  judgment  entry,  and  J.  Gayle,  the  attorney 
who  signed  the  agreement,  are  the  same,  yet  if  the  ju<lgment 
be  against  Riggs  and  is  erroneous,  it  must  notwithstanding  be 
reversed. 

It  is  insisted  there  is  no  judgment  against  the  sureties  of  tin? 
claimant  except  for  the  cost,  and  th:ii  this  irregularity  can  and 
ought  to  be  reclined  here  at  the  cost  of  the  plaintiffs  in  error. 
Jjct  us  examine  this.  The  record  recites,  "This  day  cam;! 
the  parlies  by  their  allorucys,  and  by  agreement  of  the  parlies  it 
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is  ordered  by  the  court  that  the  following  agreement  entered  in- 
t )  by  tl>e  attorneys  for  the  pariie^  be  spread  apon  the  minutes 
of  the  court  and  made  the  judgmenf.  of  the  coiiriy  Then  fol- 
lows the  agreement  as  a  part  of  the  entry,  and  this  provides  that 
an  execution  may  issue  against  the  principal  and  the  securities. 
for  the  sum  of  seven  hundred  dollars  with  interest  from  the  time 
of  the  condemnation  of  the  property  and  for  the  cost,  after  \he 
expiration  of  Or>e  year,  if  in  the  mean  time  the  slaves  condemned 
shall  not  be  delivered  to  the  sherifT  of  Mobile  county  to  be  sold 
in  satisfaction  of  the  plaintifFa'  execution,  and  the  said  debt  re- 
main unpaid.  This  is  then  the  judgment  of  the  court  so  ex- 
pressly made  by  its  order. 

The  next  inquiry  is,  can  we  regard  it  as  liaving  been  con- 
fessed by  the  securities  or  by  any  one  authorised  to  confess 
the  same  for  th.em.  The  entry  says,  "  the  parties  came  by  their 
attorneys  and  by  agreement  of  the  parties,  it  is  ordered,"  &c. 
Now  we  think  this  recital  would  hardly  upon  a  fnir  construction 
of  it  justify  the  conclusion  that  the  parties  themselves  were  in 
court  and  in  proper  person  entered  into  the  agreement  to  make 
a  previous  agreement,  which  their  counsel  had  made  and  re- 
duced to  writing,  the  judgment  of  the  court.  But  if  we  concede 
that  "  the  parties"  were  in  person  before  the  court,  still  we  miist 
ascertain  who  they  were,  and  to  do  this  we  must  look  to  the 
entry  and  see  who  are  intended.  The  persons  named  in  stating 
the  case  in  the  margin  of  the  judgment  entry  were  evidently 
the  j/arties  refered  to,  and  they  are  the  plaintiff  and  defendants 
in  the  execution,  and  the  claimant.  The  nan)es  of  the  sure- 
ties in  the  bond  are  not  to  be  found  except  in  the  body  of  the 
agreement  which  is  ordered  to  be  made  the  judgment  of  the 
court.  So  that  to  hold  them  concluded  by  the  entry  would  do 
violence  to  the  plain  language  of  the  record,  unless  indeed  we 
liold  that  the  fact  of  their  being  sureties  on  the  claim  bond 
makes  them  parties  to  the  trial  of  the  right  of  property.  But 
this  cannot  be  so.  If  the  trial  had  progressed  and  the  property 
had  been  condemned  in  the  ordinary  mode,  no  judgment  could 
have  been  rendered  against  the  sureties  on  the  bond  even  for 
ihe  costs  and  damages  which  mii^ht  have  been  assessed  for  de- 
lay. "  The  bond  is  to  have  the  force  and  effect  of  a  judgment 
only  in  the  event  of  a  failure  to  deliver  the  property  found  sub- 
ject to  the  execution,   and  the  summary  process  of  execution 
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ngainst  the  sureties  is  authorised  only  on  this  failure." — Hughes 
el  al.  V.  Rliea,  Connor  &  Co.  1  Ala.  009-011.  They  were 
then  n6  parties  to  the  proceeding  and  cannot  be  considered  as 
before  the  court  by  the  recital  that7/ie  juirties  came,  &c.  The 
case  is  therefore  reduced  to  this:  J.  "Gayle,  attorncij  for  the 
vlamiant.,  agrees  that  a  judgment  may  be  entered  against  his 
client,'  Richard  W.  Gayle,  and  against  two  of  the  three  sureties 
on  the  claim  bond,  (if  A.  J.  Gayle  whose  name  appears  on  the 
bond,  may  be  regarded  in  the  light  of  a  surety,)  when  the  record 
fails,  entirely  to  show  that  Riggs,  one  of  the  parties  to  the  judg- 
ment, was  before  the  court  in  any  way.  This  is  clearly  an  error 
for  which  the  judgment  must  be  reversed.  It  is  unnecessary 
to  examine  the  question  raised  by  the  counsel  as  to  the  powers 
of  an  attorney  at  law  to  confess  a  judgment  for  his  client,  for  as 
between  Riggs  and  J.  Gayle,  who  entered  into  the  agreement  as 
attorney  for  the  claimant,  the  relation  of  attorney  and  client  is 
no  where  in  the  record  shown  to  have  existed,  and  the  maxim 
applies — "  (luod  iion  (ijjparct  non  csiy — Broom's  Max.  70.  If 
in  the  absence  of  an  averment  in  the  record  that  the  written  ac- 
knOvvIeJgmant  of  the  acceptance  of  service  of  the  writ  was 
proved,  we  cannot  intend  that  such  proof  was  made  so  as  to 
support  a  judgment  by  default,  a  forduri  must  the  record  dis- 
close that  one  who  is  a  stranger  to  the  proceedings  and  against 
whom  a  judgment  was  rendered,  was  before  the  court  either  in 
person  or  by  his  authorised  agent  or  attorney. 

We  do  not  agree  with  the  counsel  that  the  party  has  not  been 
injured  by  this  judgment.  The  surety  has  the  right  to  stand 
upon  the  terms  of  his  contract,  and  it  is  very  clear  that  his  con- 
t  act  authorised  no  such  judgment  as  the  one  rendered  against 
him— ^as  to  presumption  of  injury  fiom  error. — See  10  Ala.  lOG; 
U  ib.  507. 

J  jet  the  judgment  be  reversed  and  the  cause  remanded. 

Daugan,  C.  J.,  not  sitting. 


354  ALABAMA. 


DAVIS  vs.  THE  STATE. 

1.  Proof  of  what  a  deceased  witness  testified  to  on  a  preliminary  examina- 
tion before  a  justice  of  the  peace,  touching  the  same  char}!;e  for  which 
the  accused  stands  indicted,  is  admissible  against  him,  althoagh  tho 
examination  was  not  reduced  to  writing. 

2  In  such  case  it  is  not  necessary  to  prove  the  language  used  by  the  wit- 
ness in  giving  his  testimony  ;  its  substance  is  all  that  is  required. 

3.  But  proof  of  what  a  deceased  witness  testified  to  on  a  former  trial  is 
not  admissible,  unless  the  point  in  issue  is  the  same. 

Error  to  the  Circuit  Court  of  Autauga.  Tried  before  the 
Hon.  John  D.  Phelan. 

Judge  &  Gayle,  for  the  plaintiff: 

1.  The  record  in  this  cause  shows  that  the  evidence  of  Con- 
nolly was  not  reduced  to  writing  by  the  committing  magistrate, 
as  the  statute  requires. — Digest,  44-3-50,  •§,§  2-5,  27,  33.  And 
to  render  evidence  taken  before  an  examining  court  admissible 
"  it  must  appear  that  the  requisitions  of  the  statute  have  been 
complied  with,  otherwise  the  proceedings  would  be  extra-judi- 
cial."— Roscoe's  Crim.  Ev.  71;  lb.  73;  Russel  on  Crimes,  6G0; 
Rex  V.  Smith,  2  Starkic;  20S — see  particularly  the  note  at  the 
end  of  the  case ;  see,  also,  Tharp  v.  The  State,  15  Ala.  749. 

2.  The  witness  Saunders  could  not  recollect  the  questions 
propounded  by  plaintiff's  counsel  on  the  cross-examination,  nor 
the  answers  thereto.  This  was  sufficient  of  itself  to  have  ex- 
cluded the  whole  of  the  evidence. — Gildersleeve  v.  Caraway, 
10  Ala.  2ao ;  Tharp  v.  The  State,  15  Ala.  749. 

3.  The  examination  was  ended  and  the  mittimus  partly  writ- 
ten before  Connolly  was  examined  ;  and  the  fact  that  his  testi- 
mony was  not  reduced  to  writing  shows  that  his  examination 
was  considered  at  the  time  extra-judicial. 

4.  But  in  no  aspect  was  Connolly's  evidence  admissible  in 
this  case.  The  cause  in  which  be  wa&  exa-ntined  was  for  the 
larceny  of  a  buggij.  This  cause  is  for  the  larceny  of  a  mule, 
and  never  was  examined  into  by  the  committing  magistrate. 

Attorney  General,  for  the  State. 

1.  What  a  deceased  witness  swore  on  a  former  trial  between 
the  same  yartics,  may  be  given  in  evidence  in  a  subsequent  trial 
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of  the  same  cause,  provided  the  whole  of  the  substance  of  the 
deceased  whness'  testimony  be  recollected,  but  the  precise 
words  need  not  be  repeated. — 1  Greenl.  Ev.  §  163;  10  Ala.  2G0; 
]5  ib.  749,  and  authorities  there  cited. 

2.  The  witness,  Sauuders,  states  distinctly  that  he  "  remem- 
bered the  substance  of  tibe  whole  of  the  deceased  witness''  testimony ^^* 
though  there  were  quicstions  asked  and  the  answers  given 
'■^  touchiyig  the  same  mutters''''  upon  which  the  magistrate  exam- 
ined, that  he  did  "7/oi  particular  rememhcry  This  was  suffi- 
cient to  let  in  evidence  of  the  deceased  witness'  testimony. 

3.  The  only  question  in  this  case  is,  were  the  parties  the 
same  before  the  justice  and  the  Circuit  Court  ?  No  one  made 
complaint  abomt  the  larceny  of  the  mule,  but  that  did  not  take 
away  the  aulhwlty  of  the  justice  to  examine  into  it.  A  justice 
of  the  peace  is  an  officer  appointed  to  investigate  the  commis- 
sions of  offences  against  the  public — to  bind  over  and  commit 
offenders  upon  probable  cause  and  certify  the  examinations. — 
Clay  44G  to  4G0.  If  it  should  appear  tliat  a  separate  and  dis- 
tinct offence  from  the  one  complained  of  has  Ixeen  committed,  it 
would  be  his  duty  to  examine  into  that  also,  just  the  same  as  if 
complaint  had  been  made.  It  would  then  be  a  case  before  the 
magistrate, — a  lis  pendem.  Such  is  the  case  before  the 
court. 

4.  The  reason  for  rejecting  the  testimony,  unless  the  parties 
were  the  same  in  both  trials,  is  based  upon  the  want  of  an  op- 
portunity to  cross-examine.  The  reason  of  the  law  does  not 
apply  in  this  case,  for  the  party  had  that  opportunity  and  did 
cross-examine  the  deceased  witness — "  ccssat  ratio,  ccssat  ipsa 
lex:'— I  Greenl.  1G4. 

5.  Evidence  of  what  a  deceased  witness  swore  before  a  coro- 
ner's inquest  may  be  given,  and  the  reason  is  that  a  coroner  is 
an  officer  ap[)ointed  by  law  and  is  presumed  to  discharge  his 
duty  fairly  and  impartially.  The  same  reason  applies  to  a  jus- 
lice.— Bull.  N,  r.  242;  2  Johns.  17. 

DARGAN,  C.  J. — The  plaintiff  in  error  was  indicted  and 
convicted  in  the  Circuit  Court  of  Autauga  for  stealing  a  mule. 
On  the  trial  a  bill  of  exceptions  was  taken  which  shows  that 
the  .Stale  introduced  one  Saunders,  a  justice  of  the  j)eare,  who 
swore  that  the  deceased  wa;}  arrested  and  broujifht  before  him 
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on  a  charge  of  stealing  a  buggy,  and  that  one  Connolly  who  is 
now  dead,  testified  before  him  on  tlie  exainmation  of  the  charge 
and  in  the  presence  of  the  pri;>o!ier.  The  witness  stated  that 
he  distinctly  remembered  the  whole  of  the  substance  of  Con- 
nolly's testimony,  but  that  after  he  had  examined  Connolly  the 
attorney  of  the  accused  asked  him  some  unimportant  questions, 
which  questions  and  the  answers  to  them  he  did  not  particularly 
remember,  and  again  repeated  that  he  remembered  the  whole 
of  the  substance  of  his  testimony.  Tlie  testimony  of  Connolly 
was  not  reduced  to  writing  by  the  justice.  Upon  this  predicate 
he  was  permitted  to  state  what  Connolly  swore  on  the  trial  be- 
fore him,  and  which  tended  to  prove  that  on  the  morning  after 
the  mule  was  stolen  he  saw  it  in  the  possession  of  the  accused 
working  in  a  buggy.  There  was  no  charge  prefered  against  the 
accused  before  the  justice  for  stealing  the  mule,  nor  did  the 
justice  take  cognizance  of  or  inquire  into  it. 

The  counsel  for  the  prisoner  contend  that  the  court  erred  in 
permitting  the  justice  to  give  evidence  of  Connolly's  testimony 
before  him,  for  three  reasons — First,  because  the  testimony  of 
Cotmolly  not  being  reduced  to  writing,  parol  proof  could  not 
be  received  to  show  what  he  stated ;  secondly,  because  the 
witness  could  not  recollect  the  language  of  the  deceased  wit- 
ness nor  the  precise  answers  he  ffave  to  the  cross-interrooratories 
propounded  to  him  by  the  counsel  of  the  accused;  and  thirdly, 
because  Connolly  was  examined  on  a  charge  for  the  larceny  of 
a  buggy,  and  not  for  the  larceny  of  a  mule;  consequently  what 
he  said  in  reference  to  the  larceny  of  the  mule  was  incompetent 
evidence. 

1.  The  rule  is  well  settled  that  in  civil  causes  it  is  permissi- 
ble to  prove  what  a  deceased  witness  swore  on  a  former  trial  of 
the  saioe  cause  between  the  saiiis  parties — Gildersleeve  v. 
Carraway,  10  Ala.  2G0;  Greenl.-Ev.  "^  163.  And  1  see  no 
reason  why  such  evidence  should  be  excludetl  in  criminal  cases. 
The  same  tests  to  elicit  the  truth  have  been  or  might  have  been 
applied  to  the  testimony  of  the  witness,  whether  he  was  exam- 
ined in  a  civil  or  criminal  case,  that  is  the  witness  was  duly 
sworn  by  competent  authority  and  the  accused  had  the  oppor- 
tunity of  cross-examining  him.  In  the  case  of  The  Common- 
wealth v.  Richards,  IS  Pick.  431,  the  question  was  whether  it 
was  admissible  in  a  criminal  case  to  prove  what  a  deceased 
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witness  had  slated  on  the  examination  of  llie  accused  before  the 
conjmitting  magistrate.  The  court  held  the  testimony  admissi- 
ble. In  the  case  of  The  State  v.  Hooker,  17  Verm.  CoS,  the 
same  question  arose  under  precisely  similar  circumstances  and 
ihe  court  allowed  the  evidence. — See,  also.  The  United  Slates 
V.  Wood,  3  Wash.  C.  C.  R.  244  ;  Johnson  v.  The  State,  2 
Yer.  58.  These  authorities,  I  think,  sufficiently  show  that  the 
rule  is  the  same  in  regard -to  the  admissions  of  such  testimony, 
wliether  it  be  in  a  civil  of  criminal  case.  It  is  true  the  statute 
requires  that  the  testimony  of  the  witnesses  shall  be  reduced  to 
writing  by  the  committing  magistrate,  but  it  does  not  in  express 
words  make  such  testimony  evidence,  if  the  witness  should  die, 
but  we  all  know  that  testimony  thus  reduced  to  writing  is  legiti- 
mate proof  after  the  death  of  the  witness.  How,  I  ask,  does  it 
become  evidence?  Not  by  force  of  the  statute,  for  that  does 
not  niake  it  evidence.  It  must  therefore  become  competent 
proof  upon  the  general  rules  of  evidence — that  is,  the  witness 
was  duly  sworn  by  competent  authority  and  the  accused  had  the 
opportunity  of  cross-examining  him.  It  is  these  tests  that  ren- 
der the  testimony  of  the  deceased  witness  competent  proof,  and 
not  that  it  was  reduced  to  writing.  If  therefore  the  committing 
magistrate  shall  fail  or  neglect  to  do  his  duty  in  reducing  the 
evidence  taken  before  him  to  writing,  this  will  not  take  from  the 
testimony  of  the  deceased  witness  either  of  the  tests  requisite 
for  its  admissibility  as  proof.  Nor  was  it  the  design  of  the  act 
to  alter  the  rules  of  evidence  in  reference  to  such  testimony. 
It  was  only  intended  to  preserve  the  evidence,  but  not  to  alter 
ihe  law  in  regard  to  its  admissibility.  True  if  the  magistrate 
had  not  omitted  to  do  his  duty  and  had  taken  down  in  wiiting 
the  testimony  of  the  deceased  witness,  this  examination  would 
bave  been  the  best  evidence  of  what  the  witness  swore,  but  as 
lie  failed  to  do  ii,  this  omission  does  not  destroy  the  evidence  of 
the  deceased  witness  as  competent  proof,  if  it  can  be  recollected 
and  accurately  stated  upon  another  trial. 

2.  it  is  will  sullied  by  the  decisions  of  this  court,  that  if  the 
witness  can  state  the  substance  of  the  whole  of  the  testimony  of 
the  deceased  witness,  it  is  suflicient  to  enable  him  to  give  evi- 
dence of  it,  though  he  caimut  recoiled  the  [)recise  words. — 
Gilderslceve  v.  Carraway,  10  Ala.  2G0;  Tharpe  v.  The  Stale, 
Id  ib.  749.     it  was  formerly  held  that  a  person  called  to  testify 
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to  what  a  deceased  witness  had  said  must  be  able  to  state  his 
precise  words,  but  this  rule  has  been  relaxed,  and  it  is  now 
conceded  that  if  the  witness  is  able  to  state  the  substance  of  all 
the  deceased  witness  said,  that  this  is  sufficient. — Greenl.  Ev. 
'^  165;  Connelly.  Greene,  10  S.  &  R.  14;  Coates  v.  Lenox,  5 
Rand.  31.  We  do  not  think  this  rule  of  law  was  violated  in 
permitting  the  witness  to  testify  when  he  distinctly  reniembered 
the  substance  of  the  whole  of  Connolly's  testimony.  He  could 
not  recollect  the  precise  answer  to  the  cross-interrogatories,  nor 
the  interrogatories  themselves,  but  remembered  the  substance 
of  all  the  witness  swore.  In  the  case  of  Tharpe  v.  The  State, 
siqjra,  the  magistrate  who  was  offered  to  prove  what  the  de- 
ceased witness  stated  had  reduced  only  such  portions  of  his 
testimony  to  writing  as  he  deemed  material  at  the  time,  and 
was  then  allowed  to  prove  the  substance  of  what  he  had  reduced 
to  writing.  This  we  held  to  be  erroneous,  because  the  magis- 
trate did  not  undertake  to  state  the  substance  of  the  whole  the 
deceased  witness  said,  but  only  the  substance  of  that  portion  he 
had  reduced  to  writing.  Here,  however,  the  writing  stated 
that  he  remembered  the  substance  of  the  whole  of  Connolly's 
testimony.  This  brought  his  testimony  directly  within  the  set- 
tled rule,  and  that  he  could  not  recollect  the  interrogatories  or 
the  precise  answers  to  them,  did  not  render  his  testimony  ille- 
gal, if  he  could  state  the  substance  of  all  the  deceased  witness 
gaid  both  on  his  direct  and  cross-examination. 

3.  But  we  think  it  clear  that  what  Connolly  stated  tending  to 
prove  the  larceny  of  the  mule  was  incompetent  proof.  Li  or- 
der to  admit  such  evidence  the  point  in  issue  in  both  actions 
must  be  the  same.  Thus  where  the  issue,  in  the  former  action 
was  upon  a  common  or  free  fishery,  and  in  the  latier  upon  a 
several  fishery,  evidence  of  what  a  witness  since  deceased  swore 
on  the  former  trial  is  inadmissible. — Melvin  v.  Whiting,  7  Pick. 
79;  Greenl.  Ev.  <^  164.  The  trial  before  the  magistrate  was 
on  the  charge  of  stealing  a  buggy — there  was  no  charge  pre-* 
fered  against  the  accused  for  stealing  the  mule,  nor  did  the 
masristrate  take  coirnizance  of  or  examine  into  this  charije.  The 
issue  or  charge  tried  by  the  justice  was  not  the  same,  but  dif- 
fered widely  from  the  issue  or  crime  for  which  the  prisoner  was 
indicted.  What  Connollv  said  on  the  examination  of  the  chari^e 
tried  by  the  justice  therefore  was  wholly  incompetent  evidence 
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on  the  trial  of  this  cause,  and  for  this  reason  the  evidence  of 
the  magistrate  was  improperly  admitted  and  the  judgment  must 
be  reversed  and  the  cause  remanded  for  another  trial. 


WALKER  vs.  LAUDERDALE. 

1.  An  administratrix,  'wlio  has  been  wrongfully  dipposeesscd  of  slaves  be- 
longing: to  tlie  estate,  may  maintain  an  action  of  detinue  for  them  in  her 
iudividoal  name. 

Error  to  the  Circuit  Court  of  Fayette.  Tried  before  the 
Hon.  Geo.  Goldlhwaite. 

Peck,  for  the  plaintiff  in  error : 

Li  this  case  the  defendant  sued  in  the  court  below  and  de- 
clared on  her  own  title,  as  an  individual.  The  evidence  intro- 
duced by  her,  on  the  trial,  shows  that  in  that  character  she  had 
no  title  whatever — that  the  only  title  she  had,  if  any,  was  held 
by  her  as  administratrix.  The  proof,  therefore,  did  not  sustain 
the  declaration,  and  so  the  court  should  have  charged  the  jury. 
If  she  had  sued  as  administratrix,  she  could  not  have  recovered 
by  proving  title  in  herself  in  her  own  right ;  nor,  had  she  sued 
as  executrix,  could  she  have  succeeded  by  showing  that  she  was 
entitled  to  recover  as  administratrix.  In  the  case  of  Clements, 
adm'rx,  v.  Kellogg,  the  title  made  by  the  complainant  in  her  bill 
was  as  tenant  in  common  with  the  defendant's  intestate.  The 
proof  showed  that  she  was  entitled  to  the  whole,  instead  of  half 
ihe  estate,  and  for  the  variance  between  the  uUcgala  and  inobala 
she  was  defeated. 

If  an  administrator  resign  or  is  removed  from  office,  he  can- 
not sue  out  execution  in  his  own  name  upon  a  judgment  recov- 
ered by  him  as  administrator. — k?alter  v.  Cain,  7  Ala.  Rep.  478. 

In  this  State,  when  an  administrator  de  bonis  non  sues  upon  a 
note  given  to  the  administrator  in  chief,  in  that  character,  fot 
goods  of  the  estate,  he  is  not  rc3p0.^s.'b!c,  c/i-  bonis  inojiriia,  for 
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costs,  as  lie  necessarily  sues  in  iiis  representative  character. — 
Stewart  et  al.  v.  Hood,  10  Ah.  COO. 

When  an  administrator  has  sold  property  of  iiis  intestate,  and 
has  not  received  the  money,  if  he  resigns  oris  removed,  he  can- 
not maintain  an  action  against  the  purchaser;  the  right  of  action 
13  gone  with  "the  administration,  and  passes  to  the  new  adminis- 
trator.— Harbin  v.  Levi,  6  Ala.  339,  Neither  can  an  adminis- 
trator sue  upon  a  note  given  to  him  a»  a^mhiisfrator,  an  asset  of 
the  estate,  after  he  has  resigned  or  is  removed,  although  no  swc- 
CCSS07    has  been  apjjohi/cd. — Dunham  v.  Grant,  32  Ala.   105. 

Now  it  seems  to  me,  the  principle  to  be  deduced  from  these 
cases  is,  that  when  the  only  title  which  gives  the  plaintiff  a  right 
to  recover  is  in  him  as  administrator,  he  must  sue  in  that  char- 
acter. To  permit  a  party,  in  such  a  case,  to  sue  in  his  own 
name,  is  a  deceit  upon  the  defendant.  By  such  a  device  tlie 
defendant  is  deprived  of  his  defence  under  the  plea  of  ?/,e  uuqucs 
adminutrator.  The  character  of  the  plaintiff  could  not  be  put 
in  issue  by  such  a  plea,  because  it  would  be  no  answer  to  the 
declaration.  Nor  would  a  recovery,  in  such  a  case,  be  a  bar  to 
another  action  properly  brought  by  a  party  as  adminstrator. 

I  am  not  unaware  iliat  the  English  cases  hold  that  where  the 
action  is  upon  a  personal  contract  made  with  the  plaintiff  res- 
pecting the  property  of  the  deceased,  or  is  for  a  violation  of  his 
actual  possession  of  the  assets,  he  may  sue  either  in  his  private 
or  in  his  representative  character. — See  the  cases  cited  in  2 
Greenl.  Ev.  4  333,  p.  272,  n.  1.  But  the  law  in  this  State  is 
materially  changed  in  this  respect  by  our  statutes  and  decisions. 

J.  L.  Martin,  for  the  defendant. 

CHILTON,  J. — This  was  an  action  of  detinue  brought  by 
Sarah  Lauderdale  against  the  plaintiff  in  error,  to  recover  two 
slaves,  Lorenzo  and  Anderson.  The  plaintiff  below  counted 
upon  the  possession  of  said  slaves  as  of  her  own  property,  in 
one  count,  and  in  the  other  as  upon  a  bailment.  Plea  7Lon  dctuict 
and  verdict  and  judgment  for  the  plaintiff  below. 
'  Upon  the  trial  before  the  Circuit  Court  the  plaintiff  proved 
that  she  was  tiie  widow  of  one Lauderdale,  late  of  Tus- 
caloosa county,  who  died  in  the  year  1S40,  and  that  letters  of 
administration  were  granted  upon  his  estate  to  her  and  one  Fos- 
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ter;  that  in  1S42  Foster  resigned  the  administration  and  that 
she  became  froin  thence  the  sole  administratrix ;  that  upon  the 
resignation  of  Foster  the  slaves  belonging  to  the  estate,  includ- 
ing those  in  suit,  went  into  the  plaintiff's  possession  and  that 
there  has  never  been  any  distribution  or  settlement  of  the  estate* 
Tiie  plaintiff  further  proved  possession  in  the  defendant  at  the 
time  of  brinijinn:  tlie  suit,  the  value  of  the  slaves  and  of  their 
hire,  and  rested.  The  defendant  asked  the  court  to  charge  the 
jury  that  if  the  property  had  gone  into  the  possession  of  the 
plaintiff  as  administratrix,  then  she  could  not  recover  in  this 
suit  brought  in  her  individual  right,  which  charge  the  coiwt  re- 
fused but  charged  the  reverse.  To  this  ruling  of  the  court  the 
defendant  below  excepted  and  now  presents  it  as  the  sole  point 
for  our  revision. 

We  cannot  allow  ourselves  to  doubt  the  correctness  of  the 
decision  of  the  Circuit  Court.  Mr.  Creenleaf  says  that  for  a 
violation  of  his  actual  possession  of  the  assets  the  administrator 
may  sue  either  in  his  private  or  representative  capacity. — 2 
Greenl.  Ev.  (2  ed.)  325,  <^  338,  and  note  1,  in  which  he  cites 
the  English  cases.  The  administratrix  holds  the  property  in 
her  fiduciary  character;  she  was  bound  to  take  due  care  of  it 
and  see  that  it  was  appropriated  to  the  purposes  of  the  adminis- 
tration as  required  by  law,  and  for  her  breach  of  duty  in  that 
behalf  she  was  liable.  Like  any  other  fiduciary  who  is  legally 
entitled  to  the  possession  of  a  chattel  and  who  is  deprived  of 
his  possession  by  one  showing  no  right,  the  plaintiff  in  this  case 
was  fully  airihorised  to  declare  upon  her  possession  against  the 
person  detaining  the  slaves  unlawfully.  She  had  an  election 
cither  to  sue  as  administratrix  or  in  her  own  name.  There  is 
no  principle  better  settled  than  that  a  bailee  of  chattels  may 
maintain  detinue  for  them  upon  his  right  of  possession  as  bai- 
lee.— Dozier  v.  Joice,  8  Por.  Hep.  303;  10  Bacon's  Abr. 
(Bouvier,)  134,  and  authorities  there  cited;  Boyle  v.  Townes, 
9  Leigh's  Rep.  1 58;  Berry  v.  Hale,  1  How.  Miss.  Rep.  315. 
In  the  case  last  cited  it  was  held  that  possession  alone  was  sufii- 
cient  to  maintain  an  action  of  detinue  until  a  right  to  dispossess 
was  sliown.  So  in  Boyle  against  Townes,  the  Court  of  Aj)- 
pcals  in  Virginia  held  t!iat  a  person  appointed  curator  and  re- 
ccivcr  of  challels  by  a  court  of  chancery  might  recover  in  deti- 
nue upon  his  posses'ior  as  bailee,  although  he  did  not  acquire 
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the  right  of  property  by  the  appointment  in  chancery. — 1  Chilly 
ri.  122;  lb.  380.  Upon  (he  page  last  refered  to,  Mr.  Chilly 
thus  stales  the  law  :  "The  fundamental  rule  upon  llie  subject  of 
showing  title  in  actions  ex  delicto  is,  that  as  against  a  mere 
wrong-doer  or  person  apparently  having  no  color  of  right,  mere 
possession  suffices  and  a  special  statement  of  title  is  unneces- 
sary." Now  although  the  action  of  detinue  is  not  strictly 
speaking  an  action  ex  delicto,  still  we  apprehend  the  same 
rule  applies  to  it.  Upon  the  same  page  this  author  says — "  In 
trespass,  trover,  detinue,  case  or  replevin  for  an  injury  to  or 
taking  away,  &c.  goods,  the  plaintiff's  right  to  or  interest  in  ih.e 
goods  cither  as  absolute  owner,  or  as  having  a  limited  right 
therein,  is  not  otherwise  described  in  the  declaration  than  by 
the  averment  that  they  were  the  goods  of  the  plaintiff,  or  that 
he  was  lawfully  possessed  of  them  as  of  his  own  property." 
The  proof  in  this  case  showing  that  the  plaintiff  was  entitled  to 
the  possession  of  the  chattels  sued  for,  not  only  when  the  suit 
was  instituted  but  at  the  lime  of  the  trial,  fully  satisfies  the  aver- 
ment in  the  declaration,  "  that  she  was  possessed  of  them  as  of 
her  own  right,"  and  enlided  her  to  recover. 
Let  the  judgment  be  affirmed. 


THOMrSOTs^  vs.  MAWHINNEY  &  SMITH. 

1.  The  declarations  of  a  party  in  possession  of  property,  explanatory  of  the 
contract  under  which  he  acquired  it,  do  not  constitute  a  part  of  ihe  res 
gcstce,  and  are  consequently  inadorissible  as  evidence  for  him. 

2.  A  contract  with  the  owner  by  vhich  the  occupant  agrees  to  cultivate 
and  divide  with  him  equally  the  products  of  his  farm,  creates  between 
them  a  tenancy  in  conanon  in  the  products — one  of  the  essential  attri- 
butes of  wliich  is  unity  of  possession. 

3.  Mere  authority  given  by  one  tenant  in  conimc  n  to  another  to  sell  the 
joint  property  does  not  divest  the  former  of  the  right  to  its  possession, 
nor  exempt  it  from  levy  and  sale  under  execution  against  him. 

Error  to  the  Circuit  Court  of  Sumter.     Tried  before  ihe 
Hon.  Geor<ije  Goldlhwaite. 
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This  was  an  action  of  trover  instituted  by  the  defendants 
against  the  plaintift'  in  error-  to  recover  the  value  of  fourteen 
bales  of  cotton,  which  he  as  sheriff  of  Sumter  had  levied  on 
and  sold  by  virtue  of  an  attachment  against  Samuel  H,  Weir,  in 
favor  of  one  Duke.  The  plaintiffs  below  introduced  evidence 
tending  to  show  that  in  1S45  they  and  the  said  Weir  entered 
into  a  contract  by  which  it  was  agreed  that  said  Weir  should 
furnish  land  to  be  cultivated  in  corn  iand  cotton  by  his  two  minor 
sons  and  the  plaintiffs;  tiiat  the  plaintiffs  should  superintend  and 
have  the  entire  control  and  management  of  the  farm;  and  that 
the  cotton  raised  on  it  should  be  sold  by  the  plaintiffs  and  the 
nett  proceeds  of  it,  together  with  the  corn,  shoul'd  be  equally 
divided  between  them  and  said  W^eir.  The  evidence  intro- 
duced by  the  plaintiffs  further  conduced  to  show  that  the  said 
faTm  was  cuUivated  in  1845  by  them  and  the  two  sons  of  Weir; 
tliat  the  plaintiffs  had  the  control  and  management  of  it;  that  the 
corn  was  equally  divided  between  them  and  Weir;  and  that  the 
cotton,  of  which  twenty-seven  bales  were  made,  was  after  he^ng 
ginned  and  packed  and  marked  in  the  plaintiffs'  names,  hauled 
by  thein  to  the  river,  where  fourteen  of  the  baleS  were  levied  on 
by  the  defendant.  The  plaintiffs  offered  to  prove  declarations 
made  by  one  of  them  in  February  1845,  and  also  in  October  of 
the  same  year,  whilst  they  were  in  possession  under  Weir  of 
the  land  on  which  the  crop  of  cotton  was  made,  that  the  crop  of 
cotton  was  to  be  theirs,  and  that  said  Weir  was  not  to  hold  or 
control  the  same,  hut  was  to  receive  one  half  of  its  proceeds 
when  sold,  to  which  the  defendant  objected,  but  his  objection 
was  overruled  by  the  court  and  the  declarations  allowed  to  go 
to  the  jury  as  e.Kplanatory  of  the  churacter  of  the  plaintiffs'  pos- 
session. The  defendant  introduced  evidence  conducing  to 
show  that  by  the  contract  between  the  plaintiffs  and  Weir  the 
latter  was  to  have  one  half  of  the  cotton  as  well  as  the  corn,  and 
the  question  presented  was,  whether  Weir  had  such  an  interest 
in  the  cotton  as  was  subject  to  levy  and  sale.  The  court 
charged  the  jury  that  if  ihey  believed  from  the  evidence  that 
Weir  wa.<i  to  have  one  half  the  proceeds  of  the  sale  of  the  col- 
ton,  and  not  one  half  the  cotton,  he  did  not  have  such  an  interest 
in  the  cotton  as  could  be  levied  on  and  they  must  find  for  the 
plaintiffs  the  full  value  of  the  fourteen  bales,  with  interest  fronj 
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the  time  of  the  demand.     To  the  ruluTg  and  charge  of  the  court 
the  defendant  excepted  and  now  assigns  them  as  error. 

Ormond,  Reavis  and  Pryor,  for  the  plaintiff  in  error: 

1.  The  declarations  of  a  party  in  possession  are  only  admis- 
sible to  explain  the  character  of  the  possession,  not  to  prove  the: 
contract  by  which  he  acquired  and  retained  possession. — Mc- 
Bride  v.  Thompson,  8  Ala.  653;  Abney  v.  Kingsland,  10  ib, 
355  ;  Weaver  v.  Yeatmans,  15  ib.  542;  Waring  v.  Warren,  1 
Johns.  Rep.  840.  Declarations  of  parties  subsequent  to  an- 
alleged  contract  and  in  reference  to  it,  are  inadmissible. — Mitch- 
ell V.  Roulstone,  2  Hall's  Rep.  351,  cited  in  2  Phil.  Ev.  by 
Cow.  &  Hill." 

2.  The  contract  made  the  parties  tenants  in  common  in  the 
corn  and  cotton.  The  test  of  a  tenancy  in  common  is  a  pro- 
vision for  the  division  of  the  property  m  whatever  form  the  pro- 
vision may.be  made.  If  there  be  such  provision  a  tenancy  in- 
common  arises. — Putnam  v.  Wise,  1  Hill,  N.  Y.  234-247  y 
Hare  v.  Clay,  Cro.  Eliz.  143;  Foote  v.  Colvin,  3  Johns.  216- 
221;  Bradish  v.  Schenck,  8  Johns.  151-2;  De  Mott  v.  Hager- 
man,  8  Cow.  220;  Caswell  v.  Destritch,  15  Wend.  379;  Beau- 
mont V.  Crane,  14  Mass.  400.  The  agreement  that  defendants 
in  error  should  conduct  the  plantation  business  did  not  affect 
the  legal  relations  which  the  agreement  to  work  the  land  for  the 
common  benefit  of  the  parties  created.  Thai  relation  was  a 
tenancy  in  common.  Suppose  partners  were  to  agree  that  one 
of  the  partners  only  should  conduct  the  business,  this  would  not 
change  the  relation  which  the  agreement  to  divide  the  profits 
and  losses  would  create.  Such  agreenaent  would  make  a  part- 
nership, and  the  mode  in  which  the  partners  might  agree  to 
conduct  the  business  would  not  destroy  the  partnership  as  be- 
tween the  parties,  or  as  to  third  persons. 

The  charge  of  the  court  was  clearly  erroneous  in  leaving  the 
jury  to  infer  from  the  facts  proved  that  Weir  had  not  a  legal  in- 
terest in  the  cotton.  If  the  facts  had  all  been  admitted,  the  court 
would  have  been  bound  to  decide  diat  the  defendants  and  Weir 
were  tenants  in  common.  The  court  in  fact  submitted  a  legal 
question  to  the  jury.  The  tendency,  and  the  onhj  tendency  of 
the  evidence  was  to  prove  a  tenancy  in  common,  and  yet  the 
jury  were  permitted  to  say  tkat  althoygh  there  wa,"?  a  tenawey  ir> 
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common,  yet  Weir  was  not  eniitletl  to  a  part  of  the  cotton,  but 
to  a  part  of  the  proceeds,  &^  A  tenancy  in  common  exist- 
ing, the  jury  were  left  to  decide  whether  or  not  one  of  the  ten- 
ants in  common  was  entitled  to  any  part  of  the  common  pro- 
perty*. The  ebdrge  was  therefore  erroneous,  first  because  it  te 
founded  upon  an  erroneous  view  of  the  law,  and  next  because  it 
submitted  a  legal  question  to  the  decision  of  the  jury. 

R.  H.  S.MtTH,  for  the  defendants : 

1.  The  declarations  of  the  defendant  in  error,  made  in  Octo- 
ber, it  is  admitted,  were  made  while  in  possession  of  the  crop, 
and  are  admissible  under  the  cases  of  Webster  v.  Sfnith,  10  Ala. 
429;  Bliss  v.  Winston,  1  ib.  344;  Oden  v.  Stubblefield,  4  ib. 
40.  There  is  no  difference  between  slating  one's  possession 
as  under  hire  and  stating  such  facts  as  amount  to  the  same. 
This  case  docs  not  fall  within  such  cases  as  exclude  those  decla- 
rations which  go  to  the  bona  fides  of  the  title. 

2,  The  agreement  to  pay  one  half  of  the  nett  proceeds  of  the 
cotton  does  not  constitute  a  tenancy  in  common.  Admitting 
that  Putnam  v.  Wise,  1  Hill's  Rep.  234,  does  not  go  too  far  in 
establishing  a  tenancy  in  common,  it  fully  sustains  the  charge 
given.  The  court  say,  (p.  247,)  "  the  true  test  seems  to  lie  in 
the  question  whether  there  be  any  provision,  in  whatever  form, 
for  dividing  the  specific  products  of  the  premises."  But  Put- 
nam V.  Wise  goes  too  far  in  establishing  a  tenancy  in  common, 
and  is  at  variance,  (as  it  admitS;)  with  many  authorities  cited  in 
it.  Unity  of  possession  is  necessary  to  create  a  tenancy  in 
common. — 3  Gill  &  J.  293-9.  The  cases  of  Spear  v.  Walk- 
ley,  10  Ala.  323;  Fellows,  Wadsworth  &Co.  v.  Tann,  9  ib,  999, 
settle  the  principle  in  this  case  and  show  ^hat  there  is  no  such 
title  to  the  cotton  in  Smith  as  gave  his  creditor  a  right  to  levy  at 
law.  There  is  a  marked  and  substantial  difference  between  a 
man  being  authorised  to  sell  cotton,  deduct  expenses  of  raising 
it  and  account  for  half  nett  pounds,  and  being  compelled  to  di- 
vide the  cotton  itself  and  to  stand  personall)'  responsibb  for  all 
the  expenses,  and  be  put  to  his  action  against  the  other  for  contri- 
bution. Even  if  the  construction  be  true  that  Mawhinney  and 
Smidi  were  only  to  deduct  the  expenses  of  sale,  yet  the  samo 
marked  difference  exists.  One  may  be  very  willing  to  bestow 
Ills  labor  on  condition  that  he  i\\i\\  have  a  right  to  sell  tlie  pro«^ 
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ducts  and  reserve  his  part  witliout  rmining  the  risk  of  being 
driven  into  chancery  by  a  cretlitm-  of  the  landlord  to  separate 
his  rights  from  the  rights  of  the  landlord,  while  he  would  be 
very  unwilling  to  bestow'  that  labor  subject  to  a  right  in  the 
landlord's  creditor  to  seize  the  products  and  drive  him  into 
equity  to  get  iiis  share.  It  by  no  means  follows,  that  because 
the  cotton  could  be  levied  on  by  Weir's  creditor,  the  creditors 
of  M.  &  S.  could  not  levy  on  it.  The  latter  had  a  legal  estate. 
Weir  had  not.  Under  one  contract  Weir's  creditors  must  go 
into  chancery;  under  the  other  M.  &  S.  would  be  driven  there, 
and  this  is  an  important  difference. 

IXARGAN,  C.  J. — The  first  question  presented  for  our 
iconsideration  is,  whether  the  declarations  of  one  of  the  plain- 
tiffs, in  rpference  to  the  contract  between  them  and  Weir,  should 
have  been  admitted  as  evidence?  They  were  made  after  the 
contract  had  been  completed,  but  whilst  the  plaintiffs  were  in 
possession  of  the  land,  and  tended  to  show  that  the  lille  and 
control  of  the  cotton  that  should  be  raised  was  exclusively  theirs; 
that  Weir  was  not  to  hold  or  have  any  control  over  it,  but  was 
to  receive  one  half  the  proceeds  when  it  was  sold.  Where  the 
declarations  of  a  party  are  offered  as  evidence  in  his  favor,  in 
order  to  entitle  them  to  be  received,  they  must  form  a  part  of 
the  re$  gcsfce — that  is,  they  must  form  a  part  of  the  act  done  or 
be  so  connected  with  it  as  to  be  inseparable  from  it,  and  being 
thus  connected  with  the  transaction  itself,  they  become  evidence 
explanatory  of  the  act.  But  if  the  declarations  are  merely  a 
narrative  of  a  past  occurrence,  they  cannot  be  received  as  evi- 
dence.— Greenl.  Ev.  <^§  109-10 ;  Cox  v.  Easly  et  al.  11  Ala. 
362;  McBride  &  Wife  v.  Thompson,  8  ib.  650.  It  is  true 
that  the  declarations  of  a  party  against  his  interest  are  evidence 
against  him,  and  declarations  or  admissions  made  by  one  in 
possession  of  property  descriptive  or  explanatory  of  such  pos- 
session are  usually  admitted,  but  whilst  it  is  permissible  to  prove 
the  Matements  of  one  in  possession  as  explanatory  thereof,  his 
declarations  in  regard  to  the  contract  by  which  he  acquired  pos- 
session cannot  be  received  as  evidence. — McBride  &  Wife  v. 
Thompson,  siqrra.  Such  declarations  would  not  be  merely 
explanatory  of  the  possession,  as  that  the  party  in  possession 
was  the  anient  or  tenant  of  another,  or  that  he  only  had  a  life 
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estate  or  other  less  interest,  but  would  be  a  narrative  of  the  con- 
tract, and  being  in  no  manner  connected  with  the  possession, 
would  be  inadmissible  as  evidence  in  favor  of  the  party  making 
them.  This  view  shows  that  the  court  erred  in  admitting  the 
declarations  of  one  of  the  plaintitF^5  as  evidence  of  the  terras- of 
the  contract  between  them  and  Wier  which  had  been  sometime 
before  consummated  and  perfected. 

The  charge  of  the  court  complained  of  is  predicated  upon 
the  following  facts:  In  1845  the  plaintiffs  entered  into  a  con- 
tract with  Weir  by  which  it  was  agreed  that  they  widi  two  minor 
sons  of  Weir  should,  cultivate  his  farm  during  that  year  in  corn  and 
cotton.  The  corn  was  to  be  equally  divided  between  Weir  and 
the  plaintiffs,  but  the  cotton  was  to  be  sold  by  them,  and  after 
paying  the  expenses  the  nett  proceeds  were  to  be  equally  di- 
vided between  the  plaintiffs  and  Weir.  The  corn  had  been 
gathered  and  divided,  the  cotton  had  been  ginned  and  hauled  to 
the  river  and  was  marked  in  the.  plaintiffs'  names.  The  court 
charged  the  jury  that  if  they  believed  that  Weir  was  to  receive 
one  half  of  the  proceeds  of  the  cotton,  and  not  one  half  of 
the  cotton,  that  then  he  had  not  such  an  interest  as  was  sub- 
ject to  levy  and  the  plaintiffs  were  entitled  to  recover.  We 
think  it  depends-  on  the  legal  effect  of  the  contract  whether 
Weir  had  such  an  interest  in  the  cotton  as  was  the  subject 
of  levy  and  sale  at  law.  If  the  contract  could  be  construed 
as  creating  a  tenancy  between  Weir  and  the  plaintiffs,  it 
would  then  be  very  clear  that  he  had  no  title  to  the  product 
raised  upon  the  land,  for  it  is  of  the  very  nature  of  a  lease  that 
the  tenant  shall  have  the  possession  of  the  land  and  the  title  to 
the  profits  or  products  grown  upon  it.  What  the  nature  of  this 
contract  is  and  what  rights  the  parties  took  under  it  to  the  pro- 
duct raised  on  the  land  is  best  solved  by  a  reference  to  the  au- 
thorities. In  the  case  of  Putnam  v.  Wise,  1  Hill,  2-34,  the 
facts  were  that  the  owners  of  a  farm  agreed  with  two  persons  by 
contract  under  seal,  that  the  latter  should  occupy  and  work  it  for 
a  year,  the  occupiers  agreeing  to  yield  and  pay  the  owners  one 
lialf  of  the  grain  grown  upon  it;  the  court  held  that  until  there  was 
a  division  of  the  product  the  parties  were  tenants  in  common  of 
it.  In  Bradish  v.  Schenck,  8  Johns.  118,  Curtiss  took  the  land 
of  the  plaintiff  to  work  it  one  year  on  shares  and  planteil  it  in 
corn.     The  hogs  of  the  defendant  broke  into  the  enclosure  and 
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did  damage  to  the  corn,  for  which  Schenck,  the  owner  of  the 
land,  brought  tresp^ass.  The  court  held  that  the  contract  did 
not  constitute  a  lease  and  therefore  the  suit  was  properly  brought 
in  the  name  of  Schenck  alone  for  the  trespass  done  to  the  free- 
hold, although  the  contract  made  the  owner  and  Curtiss  ten- 
ants in  common  of  the  corn.  In  the  case  of  Mavevick  v.  Lewis, 
3  McCord  211,  it  was  said  that  where  the  agreement  was  to 
take  charge  of  a  farm  and  work  it  on  shares,  the  relation  of  land- 
lord and  tenant  was  not  created.  In  Walker  v.  Fitts,  24  Pick. 
191,  it  was  held  tliat  where  one  agreed  with  another  to  cultivate 
his  farm  for  one  season  and  to  pay  him  one  half  of  the  crop,  a 
tenancy  in  common  is  created  between  the  pardes  as  to  the  pro- 
duct of  the  farm,  until  it  is  divided.  These  authorities  suffi- 
ciently show  that  the  plaintiffs  and  Weir  were  tenants  in  com- 
mon of  the  corn  and  also  of  the  cotton,  unless  by  the  contract 
the  legal  Ulle  to  the  cotton  vested  exclusively  in  the  plaintiffs. 
Tenants  in  common  are  such  as  hold  by  several  distinct  titles, 
but  by  unity  of  possession,  because  none  knoweth  his  own  sev- 
eralty, therefore  they  all  occupy  promiscuously. — 2  Black.  Cora. 
191 :  And  this  tenancy  exists  where  there  is  a  unity  of  posses- 
sion merely.  In  the  case  of  Blessney  v.  Howe,  3  Gill  &  J.,  the 
court  said  that  it  was  an  essential  attribute  of  a  tenancy  in  com- 
mon that  there  should  be  a  unity  of  possession.  Unity  of  pos- 
session therefore  is  the  very  essence  of  a  tenancy  in  common, 
and  without  it  tlvis  tenancy  cannot  exist.  It  is  true  that  the 
possession  of  one  tenant  is  the  possession  of  all,  because  all  are 
entitled  to  the  possession,  but  if  from  any  contractor  agreement 
one  tenant  shall  part  with  his  entire  right  of  possession,  we  do 
not  see  how  he  can  continue  a  tenant  in  common.  To  be  a 
tenant  in  common  or  a  joint  tenant,  one  must  have  such  a  title  as 
will  authorise  him  to  take  and  hold  possession,  and  if  he  can 
never  be  entitled  to  the  possession  nor  to  the  control  of  the 
chattel,  we  are  unable  to  percieve  what  legal  tide  he  can  have. 
Indeed  the  right  to  the  possession  and  enjoyment  of  property 
constitutes  our  t'ulr,  to  it  at  law,  and  when  we  are  so  situated  in 
reference  to  it  that  we  can  nefer  legally  claim  possession,  our 
lefral  title  is  gone.  If  then  the  terms  of  the  contract  were  such 
as  to  exclude  Weir  altogether  from  the  possession  of  the  cotton — 
if  consistently  with  die  contract  he  could  never  be  entitled  to 
the  possession,  he  cannot  be  a  tenant  in  common,  for  possession 
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or  the  right  to  possess  is  an  indispensable  requisite  of  such  a 
tenanaj.  But  if  ihe  terms  of  the  contract  were  not  such  as  to 
exclude  him  aUogether  from  the  possession ;  for  instance,  if.the 
plaintiffs  only  had  the  authority  to  sell  the  cotton  but  not  the 
exclusive  right  of  possession,  the  bare  authority  to  sell  would 
not  exclude  the  right  of  possession  in  Weir,  and  consequently 
he  would  still  be  a  tenant  in  common  and  his  interest  liable  to 
levy  and  sale.  '  These,  we  think,  ai-e  the  principles  that  must 
govern  this  case  on  a  future  trial,  and  y>e  do  not  deem  it  neces- 
sary to  enter  into  a  particular  examination  of  the  charge,  as  the 
case  must  be  reversed  for  the  error  we  have  before  noticed.  It 
may,  however,  be  observed,  that  the  charge  was  not  the  most 
appropriate  that  could  have  been  given  in  reference  to  the  legal 
evidence  before  the  jury.  Excluding  the  portion  that  was  ille- 
gal, but  which  the  Circuit  Court  admitted,  and  applying  the 
charge  to  the  legal  evidence  alone,  it  was  calculated  to  mislead 
the  jury. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


CAMPBELL  ET  ALS.  vs.  THE  STATE. 

1.  Any  place,  which  for  the  time  is  made  public  by  the  assemblage  of  peo- 
ple, id  a  public  place  wilhin  the  meaning  of  ihe  act  against  gaming. 

Error  to  tJie  Circuit  Court  of  Cherokee.  Tried  before  the 
Hon.  Geo.  Goldthwaite. 

Rice,  for  the  plaintiffs  in  error,  cited  Clarke  v.  The  State, 
12  Ala.  492. 

Attorxey  General,  for  the  Stale : 

1.  There  was  no  error  in  the  refusal  of  the  court  to  charge 
"that  a  public  place  was  a  place  where  the  public  had  a  right 
to  go."  There  are  two  kinds  of  public  places— one  public  in 
itself,  and  the  other  made  so  by  an  assemblage  of  persons.  To 
Uie  first  class  belong  court-houses,  streets  and  market-houses  of 
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a  city,  &c.;  to  the  second  class,  the  private  residences  of  per- 
sons made  public  by  large  collections  of'people.  To  the  first 
class  the  public  have  a  right  to  go ;  to  the  second  they  would 
have  no  right  to  go,  unless  invited.  An  assemblage  of  large 
numbers  of  persons,  by  special  invitation,  at  a  private  house, 
would  make  the  place  for  the  time  being  a  public  place,  within 
the  meaning  of  the  act  against  gaming,  and  yet  the  public  would 
have  no  right  to  go  there. 

2.  The  fact  that  five  or  six  persons  were  refused  admittance 
would  not  of  itself  make  the  place  private  ;  for  the  evidence  is 
that  many  persons  were  passing  in  and  out,  when  about  ten  or 
twelve  were  engaged  in  playing. 

PARSONS,  J. — The  indictment  against  the  plaintiffs  in  error 
contains  two  counts:  The  first  is  for  playing  at  cards  at  a  pub- 
lic place  ;  the  second  for  playing  at  cards  in  an  out-house,  where 
people  resort.  The  plaintiffs  in  error  were  convicted,  and  it 
appears  by  the  bill  of  exceptions  that  the  playing  took  place  in 
a  room  that  had  been  vacant  until  vviihin  a  few  days  of  the  time 
of  the  playing,  when  one  McLain  obtained  permission  to  occupy 
it  temporarily  as  a  shoe-maker's  shop,  where,  not  having  a  fam- 
ily, he  cooked  his  meals  and  slept  on  the  floor ;  that  on  the 
night  of  the  playing,  which  was  during  a  term  of  the  Circuit 
Court,  ten  or  twelve  persons  were  engaged  there  in  playing  at 
cards,  among  whom  were  the  plaintiffs  in  error.  According  to 
some  of  the  evidence,  the  door  was  shut  and  latched  inside,  but 
any  one  acquainted  with  the  room  could  open  the  door  from  the 
outside.  It  appeared  that  some  persons,  to  the  numbei;  of  five 
or  six,  came  to  the  door  during  the  playing  and  applied  for  ad- 
mission, and  that  they  were  refused.  But  it  also  appeared  that 
many  persons  passed  in  and  out  during  the  time  of  the  playing, 
and  that  most  persons  were  admitted  on  being  recognised.  The 
Circuit  Court  on  die  trial  was  requested  to  charge  that  a  public 
place  was  a  place  where  the  public  had  a  right  to  go,  and  to 
charge  also  that  if  the  jury  believed  that  as  many  as  five  or  six 
persons  were  denied  admittance  to  the  room  at  the  time  of  the 
playing,  it  could  not  be  a  public  place.  The  court  refused  to 
give  either  of  these  charges. 

We  think  the  Circuit  Court  should  not  have  charged  the  jury 
that  a  public  place  was  a  place  where  the  public  had  a  right  to 
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go,  if  from  the  manner  of  giving  the  charge  the  idea  would  be 
excluded  that  any  other  place  is  public  within  the  meaning  of 
the  statute  against  gaming.  The  latter  was  evidently  the  object 
of  asking  the  charge,  and  doubtless  it  was  the  reason  why  it  was 
refused.  Our  statute  enacts,  that  if  any  person  shall  play  at  any 
tavern,  or  either  of  several  other  places  which  it  mentions,  "  or 
any  other  public  place,  or  in  any  out-house  where  people  resort, 
at  any  game  or  games  with  cards,"  &c.,  "  such  person  so  offend- 
ing shall  on  conviction  thereof  be  fined  in  a  sum  not  less  than 
twenty  and  not  exceeding  fifty  dollars." — Clay's  Dig.  432,  §  S. 
We  think  a  shoe-maker's  shop,  into  and  out  of  which  many 
passed  during  the  gaming,  although  five  or  six  were  not  ad- 
mitted, Is  a  public  place  within  the  meaning  of  the  act.  The 
words  next  following  any- other  public  place,  in  the  act,  are  *'or 
at  any  out-house  where  people  resort."  From  this  it  appears 
that  the  Legislature  intended  to  prohibit  this  vice,  not  only  at 
public  places  to  which  the  public  had  a  rigln  to  go,  but  we  think 
the  words  "or  at  any  out-house  where  people  resort,"  which 
immediately  follow  the  sweeping  clause  "or  in  any  other  public 
place,"  were  words  of  example,  and  they  show  that  the  Legis- 
lature intended  every  place  as  a  public  place  which  is  for  the 
lime  made  public  by  the  assemblage  of  people,  whether  by  the 
lurements  of  the  gaming  or  otherwise  ;  for  certainly  the  public 
have,  in  general,  no  legal  right  to  go  to  an  out-house,  as  out- 
houses are  presumed  to  be  private  property.  This  construction 
is  sound,  we  think,  whether  we'cohsider  the  letter  or  the  policy 
of  the  statute.  We  cannot  see  that  this  opinion  is  at  all  con- 
trary to  the  opinion  of  this  court  in  Clarke  v.  The  State,  12  Ala. 
Rep.  492,  upon  which  the  counsel  of  the  plaintiffs  in  error  re- 
lics. We  think  there  was  no  error  in  overruling  the  two  ex- 
ceptions. 

Lei  the  judgment  be  affirmed. 
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1.  The  ftatute  of  limitations  maybe  pleaded  to  a  setoff. 

2.  A  set-off  bona  fide  acquired  by  the  maker  against  the  payee  of  a  note, 
before  notice  of  its  assignment  to  a  third  person,  is  not  defeated  by  the 
subsequent  discharge  of  the  payee  as  a  bankrupt. 

3.  The  bankruptcy  of  the  maker  of  a  note  does  not  suspend  the  operatioa 
of  the  statute  of  limitations. 

Error  to  the  Circuit  Court  of  Lowndes.  Tried  before  the 
Hon.  Geo.  W.  Stone. 

This  was  an  action  of  assumpsit  by  the  plaintiff  againsf  the 
defendant  in  error,  as  administrator  of  George  Pylant,  on  a 
promissory  note  made  by  the  said  Pylant  in  favor  of  one  Wil- 
liam Be  Johnson,  and  by  him  endorsed  to  the  plaintift'.  The 
note  bears  date  the  4di  January  1842,  and  the  suit  was  com- 
menced on  the  6th  June  1845.  The  defendant  pleaded  the 
general  issue  and  set-off — the  latter  of  which  pleas  avers  that 
before  the  notice  of  the  transfer  of  the  note  sued  on  to  the  plain- 
tiff, the  defendants'  intestate  became,  and  was  at  the  time  of  said 
transfer,  the  legal  holder  by  endorsement  from  one  Benjamin 
Harrison  of  a  note  for  $14G,  made  by  the  said  Johnson  in  fa- 
vor of  said  Harrison,  and  due  on  the  1st  day  of  January  1839, 
&c.  To  this  plea  the  plaintiff  repUed  in  short  by  consent;  1st, 
The  statute  of  limitations  of  six  years;  2d,  That  he  paid  a 
valuable  consideration  to  said  Johnson  for  the  note  sued  on,  and 
that  said  Johnson  afterwards  and  before  the  commencement  of 
this  suit  was  declared  a  bankrupt  and  was  fully  discharged 
thereby  from  the  payment  of  the  note  pleaded  as  an  offset. 
The  defendant  rejoined  to  the  plaintiff's  first  replication  and 
alleged  that  after  his  intestate  became  the  endoi'see  of  the  note 
pleaded  as  an  off-set,  and  before  it  was  barred  by  the  statute  of 
limitations,  the  said  Johnson  was  declared  a  bankrupt,  so  that 
a  suit  could  not  be  brought  against  him,  &;c.,  and  demurred  to 
the  second  replication,  which  demurrer  was  sustained  by  the 
court.  The  plaintiff  thereupon  demurred  to  the  defendant's 
rejoinder  to  the  plaintiff's  first  replication,  which  demurrer  the 
court  overruled.  The  rulings  of  the  court  are  now  assigned  as 
error. 
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J.  B.  Stone,  for  the  plaintiff  in  error: 

1.  The  statute  of  limitations  of  six  years  was  a  good  plea  to 
defendant's  set-off,  notwithstanding  the  bankruptcy  of  the  maker 
of  the  note  produced  as  a  set-off. — Cogburn  &  Powell  v.  Spence 
&  Elliott,  15  Ala.  549. 

2.  The  bankrupt  law  of  1841  does  not  restrain  a  creditor  of 
one  who  has  availed  himself  of  its  benefits,  from  suing  on  his 
demand. 

No  counsel  for  the  defendant. 

CHILTON,  J. — 1.  The  statute  of  limitations  may  be  pleaded 
to  a  set-off. — Remington  v.  Stephens,  2  Str.  1271  ;  Blanchard 
on  Lim.  IGG;  1  Law  Lib.  p.  80;  Shaw  v.  Yarbrough,  3  Ala.oSS. 

2.  The  statute  allows  the  defendant  the  benefit  of  all  sets-off 
possessed,  &c.  by  him  before  notice  of  the  assignment. — Clay's 
Dig.  381,  §  G.  This  right  of  set-off  once  acquired  is  not  de- 
feated by  the  subsequent  bankruptcy  of  JohnSon,  the  maker  of 
the  note,  any  more  than  by  his  death.  The  bona  fide  holder 
of  a  set-ofF  acquired  before  the  bankruptcy  can  avail  himself  of 
the  set-off  as  effectually  against  the  endorsee  of  the  bankrupt 
before  his  discharge  as  he  could  against  the  assignee  in  bank- 
ruptcy. If  the  assignee  liad  sued,  the  set-off  would  have  been 
good ;  for  the  5th  section  of  the  bankrupt  act  provides,  that 
"where  there  are  mutual  debts  or  mutual  credits  between  the 
parties,  the  balance  only  shall  be  deemed  to  be  the  true  debt  or 
claim  between  them,  and  the  residue  shall  be  deemed  to  be  ad- 
justed by  the  set-off."  The  assignee  occupies  the  place  of  the 
bankrupt,  and  if  the  set-off  would  be  available  against  him,  it  is 
equally  so  as  against  the  endorsee;  for  the  statute  says  the  de- 
fendant is  to  be  allowed  the  set-off  in  the  same  manner  as  if  he 
had  been  sued  by  the  jjaijee  or  obligee, — Clay's  Dig.  382,  §  G. 
There  was  therefore  no  error  in  holding  the  second  replica- 
tion bad. 

3.  But  the  court  erred  in  overruling  the  demurrer  to  the  re- 
joinder of  the  defendant  to  the  plaintiff's  first  replication  to  the 
plea  of  set-off,  thereby  holding  that  the  bankruptcy  of  Johnson, 
the  maker  of  the  note,  pleaded  as  a  set-off,  suspended  the 
statute  of  limitation.  The  general  rule  is  too  well  established 
to  be  now  dtbated,  that  when  the  statute  once  begins  to  run  it 
continues  notwithstanding  an   intervening  disability  to  suq. — 
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Greer  V.  Jones,  1  Stew.  2-54;  Johnson,  adm'r,  v.  Wren,  3  ib. 
172 ;  Lowes'  Adm'r.  v.  Jones,  15  Ala.  545.  Neither  will  the 
court  imply  a  saving  or  an  exception  restrictive  of  its  operation 
and  which  is  not  found  in  the  statute. — Howell  y.  Hair,  15  Ala. 
194.  In  Sacia  v.  DegrafF,  1  Cow.  Rep.  35G,  it  was  insisted 
that  the  discharge  of  the  defendant  under  the  insolvent  act,  the 
effect  of  which  was  to  lock  up  the  courts  as  to  any  suit  against 
him,  must  suspend  the  statute  for  the  time  no  suit  could  be 
brought,  but  the  court  held  otherwise  and  such  seems  to  be  the 
settled  law.  If  it  is  a  bad  one,  that  is  not  the  fault  of  the  court, 
but  the  legislature  have  not  deemed  it  such,  and  it  is  our  pro- 
vince to  enforce  it. 

Judirment  reversed  and  cause  remanded. 


rmCE  vs.  THE  BR.  BANK  AT  DECATUR. 

1.  The  declarations  of  a  grantor,  made  whilst  in  possession  of  the  property^ 
but  subsequently  to  the  conveyance,  are  admissible  against  his  grantee 
60  far  only  as  they  are  exphmatoiy  of  the  character  of  his  possession : 
They  cannot  be  received  to  impeach  the  bova  fides  of  the  deed., 

2.  If  testimony,  some  portion  of  which  is  legal,  is  objected  to  as  a  whole,  it 
.  is  not  error  to  overrule  the  objection. 

8.  This  court  cannot  undertuke  to  revise  the  decision  of  a  primary  court 
upon  a  question  of  fact,  as  to  v.hether  or  not  a  parol  admission  was  made 
by  the  counsel  in  the  progress  of  the  trial. 

Error  to  the  Circuit  Court  of  Limestone.  Tried  before  the 
Hon.  Sam'l  Chapman. 

RoBiNsox,  for  the  plaintiff  in  error : 

1.  It  Is  insisted  that  the  court  erred  in  admitting  the  proof  of 
Murphey's  declarations.  In  Bliss  v.  Winston,  1  Ala.  344,  and 
in  Oden  v.  Stubblefield,  4  Ala.  40,  this  court  held  that  it  was 
permissible  to  prove  the  declarations  of  a  party  in  possession 
as  to  the  title  under  which  he  held  such  possession,  that  is,  whe- 
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ther  lie  held  in  his  own  right  or  in  right  of  another.  This  is  an 
exception  to  the  general  rule  that  hearsay  is  not  competent  evi- 
dence, and  by  these  decisions  this  exception  is  confined  ex- 
pressly to  declarations  as  to  the  title  under  vvliich  he  holds.  For 
all  other  purposes,  declarations  as  to  any  other  matter  or  thing 
relative  to  the  property  are  incompetent  evidence.  Now  the" 
declarations  of  Murphy  that  he  got  his  supplies  from  the  land 
are  not  declarations  as  to  the  title  under  which  he  holds;  nor 
indeed  was  the  proof  offered  for  that  purpose,  but  it  was  offered 
for  the  purpose  of  showing  that  the  deed  under  which  plaintiff 
claims  was  fraudulent.  Being  offered  for  this  purpose,  it  was" 
incompetent. 

2.  It  is  further  insisted  that  the  court  should  have  permitted 
the  plaintiff  to  prove  the  contract  between  the  Bank  and  Black- 
well.  Blackwell  was  a  beneficiary  under  the  deed,  had  as- 
sented to  the  provisions  of  it  in  his  own  favor  and  that  of  the 
others.  He  had  manifested  a  wish  to  sell  the  property.  Black- 
well  was  abundantly  able  to  pay  the  debt  due  to  the  Bank,  but 
finding  that  the  property  would  not  be  sufficient  to  pay  all  the 
debts,  he  procured  the  Bank  to  levy  an  execution  against  him 
and  Murphy  for  the  debt  secured  in  the  deed  of  trust,  and  to 
sell  the  property  and  apply  the  whole  proceeds  to  the  payment 
of  the  debts  upon  which  he  was  bound.  The  Bank,  instead  of 
making  its  money  out  of  the  other  parlies  to  the  execution,  lent 
its  name  to  one  of  them  to  litigate  the  validity  of  a  deed  once 
approved  by  him.  In  thus  permitting  Blackwell  to  wield  the 
power  and  influence  of  the  Slate,  with  which  it  was  clothed,  and 
to  appeal  to  the  passions  of  a  community  fearing  taxation  for 
bank  debts,  it  committed  a  grosser  fraud  than  that  charged  upon 
Murphy.  Therefore,  I  insist  the  court  should  have  received 
the  evidence. 

3.  The  Bank  justified.  To  do  this  it  must  not  only  show  a 
regular  execution,  but  a  valid  and  subsisting  Judgment.  It  pro- 
duced an  execution,  but  showed  no  judgment.  To  supply  this 
defect  after  the  argument  of  the  cause  had  connnenccd,  it  relied 
upon  an  alleged  agreement  of  plaintiff's  attorney  admitting  the 
existence  of  such  a  judgment,  but  produced  no  written  evidence 
of  it.  The  lilh  rule  requires  such  evidence  to  give  validity  to 
any  such  agreement,  even  where  the  agreement  was  admitted. 
This  rule  draw?  a  distinclioti  between  admissioni?  of  record  and 
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those  not  of  record.  By  the  first  the  client  is  bound;  by  the 
latter  he  is  not,  unless  they  are  reduced  to  writing.  But  further 
than  this,  this  agreement  was  alleged  by  one  side  and  denied  by 
the  other.  Under  these  facts  the  court  had  no  power  to  declare 
whether  there  was  a  verbal  agreement,  and  if  so,  what  were  its 
terms.  If  it  had  no  such  power,  much  less  did  it  have  the  power 
to  enforce  it.  Such  admissions  must  be  distinct  and  formal. — 
Starkie  &  Moon  v.  Kenan's  Ex'rs,  11  Ala.  820. 

L.  P.  Walker,  for  the  defendant. 

DARGAN,  C.  J. — This  was  an  action  of  trespass  brought 
by  the  plainlifF  against  the  defendant  to  recover  damages 
for  taking  and  selling  the  slaves  and  other  goods  described 
in  the  declaration,  which  the  plaintiff  claimed  by  virtue  of  a 
deed  of  trust  executed  by  'I'homas  B.  Murphy  to  him  for  the 
purpose  of  securing  the  debts  named  therein.  The  plaintiff 
proved  the  validity  of  the  debts  secured  by  the  deed,  and  that 
B.  A.  Philpott,  under  the  instructions  of  the  defendant,  took 
possession  of  and  sold  the  property.  The  defendant  then 
proved  that  Murphy,  the  grantor  in  the  deed,  and  one  Halli- 
day,  as  partners  in  farming,  had  in  their  possession  a  tract  of 
land  conveyed  by  the  deed  after  its  execution ;  and  then  of-^ 
fered  to  prove  that  whilst  Murphy  was  in  the  possession  of  the 
land  and  after  the  maturity  of  the  debts  secured  by  the  deed,  he 
stated  he  got  his  pork  from  said  place.  The  plaiuiifF  objected 
to  the  evidence  thus  offered,  but  the  objection  was  overruled. 
It  is  a  well  settled  rule  of  law  that  the  declarations  of  a  vendor, 
made  after  the  sale,  cannot  be  received  to  defeat  the  title  de- 
rived from  him.  In  the  case  of  Ellis  v.  Howard,  17  Verm. 
330;  it  was  said  that  the  declarations  of  a  vendor  of  personal 
property  as  to  the  character  of  the  sale  made  by  him  are  not 
evidence  against  the  vendee  in  an  action  of  trespass  brought  by 
the  vendee  against  the  creditors  of  the  vendor  who  had  attached 
the  property.  In  the  case  of  Ferreday  v.  Selser.  4  How.  Miss. 
50G,  the  declarations  of  the  vendor  tending  to  impeach  the  title 
of  his  vendee,  were  rejected  as  illegal  evidence.  In  the  case 
of  Julian  v.  Reynolds,  8  Ala.  680,  this  court  held  that  the  decla^ 
rations  of  the  donor,  mide  subsequent  to  the  deed  of  gift,  are 
not  admissible  to  defeat  it.     We  presume  that  this  principle  of 
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law  was  not  intended  to  be  denied  in  overruling  the  objection, 
but  that  the  court  was  influenced  in  admitting  the  evidence  from' 
the  fact  that  it  had  been  shown  that  Murphy  was  in  the  posses- 
sion of  the  land  conveyed  by  the  deed  of  trust  at  the  time  the 
admission  was  made.  But  that  fact  was  not  sufficient  to  au- 
thorise its  admission.  The  admissions  of  one  in  possession  of 
property,  explanatory  of  his  possession,  as  that  he  holds  in  his 
own  right  or  in  right  of  another,  is  certainly  competent  evi- 
dence.— Oden  v.  Stubblefield,  4  Ala.  40 ;  Garey  v.  Frost  & 
Dickerson,  5  Ala.  G36;  McBryde  &  Wife  v.  Thompson,  8  ib. 
650;  Gary  v.  Terrell,  9  ib.  206.  But  these  declarations  or 
admissions  are  not  to  be  received  as  evidence  further  than 
merely  to  show  the  character  of  the  possession.  In  the  case  of 
McBryde  &  Wife  v.  Thompson,  supra^  it  is  said  that  the  af- 
firmation of  one  in  possession,  that  he  held  in  his  own  right  or 
in  the  right  of  another,  is  proper  evidence  as  part  of  the  res  gestae 
which  res  gestts  is  the  continuous  possession,  but  beyond  this 
they  are  no  part  of  the  subject  matter  or  thing  done,  and  can- 
not be  received  as  evidence.  While  it  is  admissible  to  prove 
the  statements  of  one  in  possession  in  explanation  thereof,  it  is 
not  admissible  to  show  every  thing  that  may  have  been  said  in 
regard  to  his  title.  In  the  case  of  Thompson  v.  Mawhinney  & 
Smith,  at  the  present  term,  we  held  that  these  admissions  were 
to  be  confined  to  the  mere  fact  of  explaining  the  character  of 
the  possession,  as  that  the  party  asserted  a  claim  to  the  fee,  or 
that  he  held  for  another,  or  that  he  had  a  life  estate  or  other  less 
interest;  but  they  certainly  cannot  be  received  for  any  other 
purpose,  neither  to  prove  that  the  party  had  acquired  the  title 
fairly  or  that  he  had  paid  a  full  price  for  it,  nor  to  show  that  the 
title  he  had  transfered  to  another  was  either  fraudulent  or  valid. 
Now  the  object  of  introducing  the  declarations  of  Murphy,  that 
he  received  his  po7-k  from  the  place  he  had  conveyed  by  the 
deed,  was  to  impeach  the  deed  for  fraud.  This  he  could  not  do 
after  the  execution  of  the  deed.  This  declaration  was  not  ex- 
planatory of  his  possession,  that  is,  it  did  not  show  that  Mur- 
phy claimed  to  hold  the  land  in  his  own  right  or  in  the  right  of 
any  one  else,  but  its  only  effect  was  to  impeach  his  own  deed 
by  which  he  had  conveyed  title  to  another.  For  tiiis  purpose  it 
was  illegal,  and  the  court  erred  in  admitting  it. 

2.  It  also  appeared  in  evidence  that  the  execution  under 
25 
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which  the  property  was  sold  was  founded  on  a  jbill  of  es;change 
owned  by  the  bank,  to  wliich  Murphy,  the  grantor,  WilHam  H. 
Blackvvell  and  Samuel  Hatton  were  parties,  and  that  this  bill  of 
exchange  was  one  of  the  debts  secured  by  the  deed,  but  that 
31ackwell,  who  was  intended  to  be  protected  by  the  deed,  was 
nxious  to  have  the  property  sold  and  had  indemnified  the  bank 
igainst  all  damages  that  might  be  recovered  in  consequence  of 
the  levy  and  sale.  This  proof  was  offered  by  the  defendant,  to 
which  the  plaintiff  objected,  but  his  objection  was  overruled  and 
the  plaintiff  excepted.  We  cannot  from  the  record  say  that 
this  was  illegal  evidence,  for  we  are  not  informed  why  it  was 
offered  or  why  it  was  objected  to.  If  the  deed  was  valid  and 
was  intended  to  secure  otiier  creditors,  it  is  certain  that  a 
portion  of  the  creditors  could  not  set  it  aside  and  thus  appropri- 
ate the  whole  property  to  themselves;  but  if  the  deed  was  fraudu- 
'  "-nt,  proof  of  the  debt  and  levy  of  the  execution  was  a  proper 
mode  by  which  to  test  its  validity.  The  objection  is  to  the 
whole  of  this  testimony,  and  certainly  some  portion  of  it  was 
admissible,  if  not  all.  The  motion  was  therefore  properly  over- 
ruled. We  will  not  dissect  the  various  parts  of  the  testimony 
and  examine  each  part  to  see  whether  any  of  it  would  be  illegal 
under  any  point  of  view.  It  is  enough  that  we  clearly  see 
some  of  it  was  legal,  and  if  any  was  illegal  the  party  objecting 
should  have  pointed  out  the  illegal  part  and  shown  the  facts  or 
circumstances  that  rendered  it  so.  The  court  properly  over- 
ruled this  objection. 

3.  It  furdier  appears  that  after  the  testimony  was  closed  the 
plaintiff's  counsel  assumed  the  position  in  his  argument  that  the 
defendant  had  not  shown  that  it  was  a  judgment  creditor, 
and  consequently  could  not  insist  that  the  deed  was  fraudulent. 
The  counsel  for  the  defendant  contended  that  it  had  been  ad- 
mitted that  it  was,  and  that  the  admission  was  made  as  evi- 
dence. This,  as  it  appears,  was  denied  by  the  counsel  of  the 
plaintiff.  The  court  determined  that  the  plaintiff's  counsel  had 
made  the  admission  in  the  presence  of  the  court  during  the  pro- 
gress of  the  trial,  and  therefore  the  admission  was  evidence. 
To  this  the  plaintiff  excepted.  This  is  certainly  a  novel  ques- 
tion to  be  assigned  as  error;  but  we  can  only  say  that  when 
counsel  differ  in  the  court  below  as  to  the  extent  of  parol  ad- 
missions, or  whether  one  was  made,  and  the  court  decides  that 
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"..  admission  was  made,  we  cannot  say  that  the  court  was  mis- 
aken  as  to  the  fact,  or  that  its  decisioij  was  erroneous. 

For  the  error  we  have  pointed  out,  let  the  judgment  be  re- 
versed and  tiie  cause  remanded. 

Parsons,  J.,  not  sitting. 


NESBITT  ET  AL.  vs.  DREW. 

' .  Where  two  slaves  are  hired  for  a  year  at  a  gross  sum,  the  contract  is 
entire,  and  its  entire  fulfilment  a  condition  precedent  to  its  enforcement: 
If  therefore  the  owner  take  one  of  them  from  the  service  of  tlie  hirer 
before  the  expiration  of  the  term,  without  his  consent,  he  cannot  re- 
cover any  part  of  the  price  contracted  to  be  paid. 

2.  A  provision  in  a  contract  for  the  hire  of  slaves  that  the  owner  shall- 
"deduct  or  account  for  all  time  lost  bj  sickness  or  olherwisc"  being  evi- 
dently intended  for  the  benefit  of  the  hirer,  must  be  so  construed  as  to 
effect  that  intent,  and  the  term  othenvise  be  taken  to  refer  to  death  or 
other  cause,  unmixed  with  the  fault  of  either  party,  by  which  the  slaves 
are  rendered  incapable  of  performing  the  expected  service. 

3.  Where  slaves  are  hired  to  work  at  a  saw  mill,  it  is  not  a  breach  of  the 
contract  to  employ  them  in  rafting  saw  logs  down  an  adjacent  river,  that 
being  at  the  time  of  the  hiring  and  long  before,  a  part  of  the  ordinary 
labor  performed  by  the  hands  at  said  mill. 

Error  to  the  Circuit  Court  of  Cherokee.     Tried  before  the 
Plon.  Thomas  A.  Walker. 

Assumpsit  by  the  defendant  against  the  plaintiffs  in  error 

on  a  promissory  note  for  one  hundred  and  sixty-eight  dollars, 

made  by  them  to  him  for  the  hire  of  two  slaves,  dated  the  23d 

January  1847,  and  payable  the  25th  January  1848.     On  the 

rial,  the  defendants,  after  the  plaintiff  had  read  the  note  sued 

jn  and  rested,  introduced  in  evidence  an  instrument  of  which 

he  following  is  a  copy  :    "  I,  John  Drew,  this  day  hired  unto 

V'ilson  Nesbitt  my  two  negro  men,  Jeffro  and  Daniel,  for  the 

rm  of  twelve  months  from  the  twenty-fifih  day  of  January 

ighteen  hundred  and  forty-seven  until  the  twenty-fifth  day  of 
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January  eighteen  hundred  and  forty-eight:  I  am  to  clothe  said 
negroes  comfortably,  and  all  time  lost  by  sickness  or  otherwise  I 
am  to  deduct  or  account  for  unto  the  said  Wilson  Nesbitt. 
Witness  my  hand,  this  23d  January  1847. — John  Drew.'* 
The  defendants  then  proved  that  about  the  2d  Sept.  Jeffro  was 
taken  sick  and  went  home,  whence  he  never  returned,  and  that 
about  the  20th  November,  Drew,  the  plaintiff,  took  Daniel 
from  the  service  of  Nesbitt  without  his  consent  and  refused  to 
return  him  on  demand.  The  last  fact  was  established  by  proof 
of  the  admission  of  Drew,  and  it  was  shown  that  when  the  ad- 
mission was  made,  he  also  stated  as  the  reason  why  he  took 
Daniel  away,  that  he  could  not  swim  and  Nesbitt  had  put  him 
to  rafting  logs  down  the  river,  an  employment  for  which  he, 
Drew,  had  not  tried  him.  To  rebut  this  the  defendants  proved 
bv  the  subscribino;  witness  that  at  the  time  of  the  contract  of 
hiring  there  was  no  restriction  imposed  as  to  the  kind  of  work 
in  which  the  slaves  were  to  be  employed  ;  that  they  were  hired 
to  work  as  hands  at  Nesbitt's  steam  mill ;  and  that  rafting 
saw  logs  was  and  for  a  long  time  previous  to  the  hiring  had  been 
a  part  of  the  ordinary  weekly  labor  performed  by  the  hands  at 
said  mill.  The  court  charged  the  jury  that  if  they  believed 
from  the  testimony,  that  the  terms  of  the  hiring  were  reduced 
to  writing  and  that  by  the  terms  of  the  contract  the  plaintiff  was 
to  deduct  all  the  time  lost  by  the  slaves  either  by  sickness  or 
otherwise  ;  that  one  of  the  slaves  was  taken  sick  and  went  home, 
and  that  the  other  was  sent  for  and  taken  away  by  the  plaintiff 
without  the  consent  of  the  defendant,  Nesbitt — then  and  in  that 
event  the  plaintiff  could  recover  only  for  the  time  the  slaves 
actually  worked  for  the  said  Nesbitt,  and  to  that  extent  accord- 
ing to  a  proper  construction  of  the  contract  he  was  entitled  to 
recover.  To  this  charge  the  defendants  excepted  and  now  as- 
sign it  as  error. 

Elmore  &  Yancey,  for  the  plaintiffs  in  error: 
1.  A  contract  by  D.  to  hire  to  N.  two  slaves  for  one  year  for 
$168,  is  ari  entire  contract;  and  if  D.  before  the  year  expires 
takes  away  one  of  the  negroes,  without  and  against  the  consent 
of  N.,  he  cannot  recover  for  the  time  of  service  of  either  of  the 
slaves. — Wright  v.  Turner,  1  Stew.  29  ;  McGehee  v.  Hill,  4r 
Port.  170j  Givhan  v.  Dailey,  Adm'r,  4  Ala.  336. 
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2.  The  above  principle  is  not  altered  or  affected  by  a,  clause 
in  tl)e  contract,  that  D.  was  to  deduct  or  to  account  for  to  N., 
•'  all  time  lost  by  sickness  or  otherwise." — Davis  v.  Wade,  4 
Ala.  208  ;  McGehee  v.  Hill,  4  Port.  175-6. 

3.  In  the  construction  of  contracts,  doubtful  and  indefinite 
terms  will  be  made  reconcilable  with  the  subject  matter  of  the 
contract,  and  so  construed  that  each  clause  shall  stand. — Story 
on  Cont.  §^  237,  252-8;  Evans  v.  Saunders,  8  Port.  497. 

4.  A  clause  in  a  contract  repugnant  to  the  general  intent,  will 
be  rejected. — Story  on  Cont.  §§  256-7. 

5.  The  word  "otherwise"  in  this  contract  must  be  construed 
with  reference  to  the  meaning  and  use  of  the  word  "sickness," 
preceding  it. — Story  on  Cont.  §  238. 

6.  The  qualification  of  this  contract  is  for  the  benefit  of  N. 
No  construction  will  therefore  be  put  upon  it,  which  will  place 
him  in  a  worse  condition. — Story  on  Cont.  §  260. 

7.  The  refraining  from  every  obstruction  by  the  owner  to  lh& 
use  of  the  thing  hired,  or  to  the  fulfilment  of  his  undertaking,  is 
obligatory  on  the  owner. — Story  on  Bail.  '^  385. 

Rice,  for  the  defendant: 

1.  The  contract  of  hiring  is  in  writing,  and  therefore  cannot 
be  varied  or  affected  by  any  parol  proof.  The  meaning  of  the 
contract  must  be  determined  alone  from  its  loritten  provisions. 
Cole  V.  Spann,  13  Ala.  597.  (And  although  the  parol  evi- 
dence may  show  liiat  a  jpart  of  the  ordinary  work  of  Nesbitt's 
mill  establishment  was  to  raft  logs  down  the  river,  yet  it  does 
not  show  that  it  was  the  ordinary  custom  to  put  on  the  raft  those 
negroes  who  could  not  swim.  Negroes  who  could  not  swim 
should  have  been  employed  in  other  'parts  of  the  worJc.  such  as 
cutting  and  hauling  logs,  &c.  This  evidence  cannot  vary  or 
control  the  written  contract.) 

2.  The  master  is  under  a  legal  and  moral  obligation  to  pro- 
tect the  morals  of  his  slave :  A  fortiori,  he  must  be  bound  to 
protect  the  life  of  his  slave — and  not  to  expose  him  to  danger. 
Hogan  V.  Carr  &  Anderson,  6  Ala.  471. 

3.  It  would  be  a  most  unreasonable  construction  of  this  con- 
tract of  hiring,  to  hold  it  to  be  an  agreement  by  the  master  that 
his  slave  should  be  exposed  constantly  on  a  raft  on  a  large  river, 
when  he  knew  the  negro  could  not  swim.     The   law  will  not 
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put  such  a  construction  on  the  toritten  contract^  and  no  parol 
evidence  can  control  or  vary  the  effect  of  the  writing. 

4.  The  owner  is  justified  in  terminating  the  contract  and  re- 
suming possession  of  his  slave  whenever  the  conduct  of  the 
hirer  threatens  mjury  or  destructimi  to  the  reversionary  interest 
of  the  owner  in  the  slave. — 6  Ala.  472,  and  cases  there  cited. 

5.  If  there  had  been  any  pretence  of  proof  that  Nesbitt  had 
sustained  any  special  damages  by  the  loss  of  the  negro,  beyond 
what  was  allowed  by  the  jury  under  the  charge  given,  Nesbitt 
might  then  have  asked  a  sjjecial  charge  invoking  thfe  benefit  of 
the  doctrine  of  recoupement.  But  upon  the  facts  of  this  case  as 
shown,  there  is  no  error  in  the  charge. 

CHILTON,  J. — The  two  agreements  found  in  this  record, 
entered  into  between  the  same  parties  on  the  same  day,  bearing 
even  date  and  refering  to  the  same  subject  matter,  must  be  con- 
strued and  considered  as  forming  one  contract,  as  though  they 
were  both  embraced  in  the  same  instrument.  Thus  considered, 
they  are  in  substance  as  follows  :  Drew  hires  to  Nesbitt  his  two 
negro  men,  Jeffro  and  Daniel,  for  the  term  of  twelve  months, 
commencing  the  25th  January  1S47  and  closing  the  2-5th  Janu- 
ary 184S :  He  is  to  clothe  said  negroes  comfortably  and  is  to 
deduct  or  account  to  said  Nesbitt  for  all  the  time  of  said  slaves 
lost  by  sickness  or  otherwise.  In  consideration  of  which  hir- 
ing, Nesbitt  &  Paty  agree  to  pay  him  or  his  order  at  the  end  of 
said  term,  (2oth  Jan.  1848,)  the  sum  of  one  hundred  and  sixty- 
eight  dollars.  This  is,  beyond  all  question,  an  entire  contract. 
A  gross  sum  is  to  be  paid  for  the  services  of  the  two  slaves  for 
one  year. — Story  on  Cont.  (2d  edit.)  §§  21-2,  page  14,  and  notes; 
Story's  Eq.  Jurisp.  §<^  470-9.  The  rule  applicable  to  such 
contracts  is,  that  the  entire  fulfilment  of  the  promise  by  either  is 
a  condition  precedent  to  the  fulfilment  of  any  part  of  the  pro- 
mise by  the  other,  f  The  hiring,  which  is  the  consideration,  be- 
ing entire  wholly  fails  if  the  owner  refuses  to  perform  the  contract 
and  takes  the  slaves  out  of  the  possession  of  the  party  to  whom 
they  are  hired  before  the  expiration  of  the  term  and  against  his 
consent.A  It  is  not  for  the  court  to  say  that  Nesbht  would  have 
hired  the  slaves  if  he  had  known  that  one  of  them  was,  to  be 
taken  out  of  his  possession  some  months  before  the  term  of 
hiring  expired. — Story  on  Cont.  (2d  edit.)  ^  23;  Miner  v.  Brad- 
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ly,  22  Pick.  Rep.  459.  Drew,  by  taking  away  the  slave  Daa- 
iel,  violated  the  contract  and  cannot  be  allowed  to  enforce  it 
against  the  defendants  below,  who  never  acquiesced  in  his  act 
or  waived  his  compliance  with  the  agreement. — Wright  v.  Tur- 
ner, 1  Stew.  29;  McGehee  v.  Hill,  4  Por.  Rep.  170;  Givhan  v. 
Dailey,  Adm'r,  4Ala.33G;  McGehee  v.  Walke,15ib.  188-9. 

But  it  was  supposed  by  the  presiding  judge  in  the  court  be- 
low, that  as  this  contract  provided  that  Drew  should  deduct  or 
account  for  the  time  lost  "by  sickness  or  otherwise,^''  he  had  the 
rjnrht  to  take  and  retain  the  slaves  arainst  the  consent  of  Nes- 
bitt  and  to  allow  a  corresponding  abatement  upon  the  note  for 
the  hire.  Such  is  not  the  correct  construction  of  this  contract. 
The  party  hires  the  slaves  for  a  year,  and  it  would  not  only 
defeat  the  palpable  object  and  intent  of  both  parties  as  plainly 
indicated  by  the  contract  itself,  but  would  seem  to  involve  an 
absurdity  to  say  that  Drew  could  the  next  day  after  the  hiring 
have  taken  away  the  slaves  and  terminated  the  contract  as  to 
the  remainder  of  the  term ;  or,  to  state  the  proposition  in  a 
more  imposing  form,  that  he  might  wait  until  one  of  the  slaves 
became  sick,  and  when  Nesbitt  was  most  in  need  of  the  ser- 
vices of  the  other  deprive  him  of  his  service  and  refuse  to  de- 
liver him  up  on  demand.  This  would  be  to  construe  the  con- 
tract not  as  a  hiring  for  a  year,  but  at  die  pleasure  of  Drew,  to 
defeat  the  clearly  expressed  object  and  intention  of  the  parties 
by  a  vague,  indefinite  expression,  and  above  all,  it  would  be 
torturing  a  stipulation  evidently  inserted  for  the  benefit  of  Nes- 
bitt, as  is  clearly  indicated  by  the  context,  to  his  disadvantage 
and  to  the  benefit  of  Drew.  That  the  latter  is  to  deduct  or 
account  for  the  time  lost  by  sickness  or  otherwise  does  not  au- 
thorise him  to  violate  the  contract  by  taking  away  the  slaves. 
any  more  than  it  would  entitle  Nesbitt  to  a  deduction  from  th( 
price,  if  he  had  capriciously  sent  the  slaves  off  and  dispensed 
with  their  services.  When  the  terms  of  a  contract  are  ambigu- 
ous or  indefinite,  they  will  be  limited  to  the  subject  matter  o» 
the  contract  and  to  its  obvious  nature  and  design. — Story  on 
Cont.  '5G7,  '^  041,  and  cases  cited  in  note  2.  If  the  contract  b< 
defective  or  ambiguous  in  its  terms,  it  will  be  liberally  construed 
not  literally,  but  the  law  will  supply  whatever  is  necessary  ti 
effect  the  object  and  intention  of  the  parties,  (Ibid,)  and  wil 
80  interpret  the  ambiguous  expression  as  to  make  it  conform  t« 
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the  intent.  We  must  then  understand  by  the  term  "otherwise" 
in  this  contract,  time  lost  by  the  death  of  the  slaves,  or  by  their 
disability  to  render  service  arising  from  any  cause  unmixed  with 
the  fault  of  the  parties  to  the  contract.  The  case  of  Davis  v. 
Wade.  4  Ala.  20S,  cited  by  the  counsel  for  the  plaintiff  in  er- 
ror, is  in  point  to  sustain  this  construction.  This  case  is  wholly 
unlike  that  of  Merrivvether  v.  Taylor,  15  Ala.  73-5;  for  in  that 
case  the  defendant  accepted  the  work  and  thereby  waived  the 
complete  performance  of  the  special  agreement. 

The  facts  of  this  case,  as  set  out  in  the  bill  of  exceptions, 
show  no  sufficient  excuse  for  the  withdrawal  of  the  slave  Daniel 
from  the  service  of  the  defendant  below.  There  was  no  re- 
striction in  the  contract  as  to  the  kind  of  labor  they  were  to 
perform,  but  the  subscribing  witness  thereto  stated  that  they  were 
hired  to  work  as  hands  at  the  steam  mill,  a  part  of  the  ordinary 
labor  about  which  consisted  in  raftinsf  saw  logs  down  the  river 
to  it.  It  was  certainly  no  breach  of  good  faith  nor  a  violation  of 
the  contract  on  the  part  of  Nesbitt  to  employ  the  slaves  in  the 
labor  which  at  the  time  of  the  hiring  and  long  before,  as  the  said 
witness  states,  was  carried  on  at  the  steam  mill.  They  were 
employed  about  the  business  for  which  they  were  hired,  accord- 
ing to  the  proof  shown  by  the  bill  of  exceptions,  and  Drew  may 
with  the  same  propriety  insist  that  they  should  not  work  near 
the  steam  engine  for  the  fear  of  being  killed  by  an  explosion,  as 
that  they  should  hot  assist  in  rafting  logs  for  fear  of  being 
drowned.  He  made  no  exception  in  the  contract  as  to  either, 
and  both  working  the  engine  and  rafting  the  logs  constitute  a 
part  of  the  ordinary  and  necessary  business  of  the  establishment. 
We  will  not  say  but  that  there  may  be  cases  where  if  the  per- 
son hiring  the  slaves  puts  them  in  perilous  situations  without  the 
intention  of  the  parties,  and  without  the  scope  and  purview  of  the 
contract,  the  owner  might  not  be  justified  in  abandoning  the  con- 
tract and  reclaiming  his  slaves.  So  in  respect  of  the  moral  con- 
dition of  the  slave. — Hogan  v.  Carr  &  Anderson,  6  Ala.  471. 
But  this  is  not  shown  to  be  one  of  those  cases. 

Judo;ment  reversed  and  cause  remanded. 
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GIVENS  vs.  EASLEY. 

1;  The  lien  of  a  landlord  for  rent  extends  to  the  entire  crop  raised  on  the 
rented  premises,  whether  by  the  tenant  or  one  let  in  under  him. 

2.  The  mere  fact  that  the  sheriff,  after  levying  on  a  sufficiency  of  the  crop 
of  the  tenant  to  satisfy  the  rent,  suffers  him  to  retain  and  dispose  of  it, 
does  not  render  him  Uable  in  trover  to  the  under-tenant  for  a  subsequent 
seizure  and  sale  of  the  crop,  which  he  may  have  raised  on  the  rented 
premises. 

Error  to  the  Circuit  Court  of  Talladega.  Tried  before  the 
Hon.  N.  Cook. 

This  was  an  action  of  trover  brought  by  the  plaintiff  in 
error  against  the  defendant  for  the  conversion  of  about  seven 
hundred  bushels  of  corn.  On  the  trial  it  appeared  that  one 
Penn  in  the  year  1845  rented  land  to  one  McKune,  who  under- 
let a  part  of  it  to  the  plaintiff;  that  McKune  and  the  plaintiff 
both  raised  crops  on  it;  that  the  corn  raised  by  the  plaintiff  was 
removed  from  the  premises  before  the  rent  was  paid;  and  that 
the  landlord  sued  out  an  attachment  for  the  purpose  of  securing 
his  rent,  which  was  first  levied  by  the  defendant  in  error  on  all 
the  crop  of  corn  and  cotton  raised  by  McKune,  and  afterwards 
on  the  crop  of  corn  raised  by  the  plaintiff.  An  order  of  sale 
was  obtained,  and  the  corn  of  the  plaintiff  was  sold,  together 
with  the  corn  and  cotton  raised  by  McKune,  and  the  whole  did 
not  bring  enough  to  pay  the  rent.  But  it  appeared  in  evidence 
that  after  the  levy  McKune's  corn  remained  on  the  place,  and 
a  portion  of  it  was  used  or  sold  to  third  persons  between  the 
time  of  the  levy  on  it  and  the  subsequent  levy  on  that  of  the 
plaintiff.  The  evidence  also  tended  to  show  that  if  all  the  corn 
levied  on  in  the  possession  of  McKune  had  been  sold,  it  would 
have  been  sufficient  to  pay  the  rent.  Upon  these  facts  the  court 
charged  the  jury  that  if  they  believed  that  the  corn  of  the  plain- 
tiff was  grown  on  the  land  rented  of  Penn  by  McKune,  and  was 
removed  from  the  premises  before  the  rent  was  paid,  that  it  was 
liable  to  be  attached  to  pay  the  rent,  and  that  they  must  find  for 
the  defendant.  The  plaintiff  then  requested  the  court  to  charge 
the  jury  that  if  they  believed  tliat  the  defendant  had  levied  the 
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attachment  on  corn  and  cotton  of  McKune's  sufficient  to  pay 
the  rent  before  he  levied  on  the  corn  of  the  plaintiff,  and  that 
the  corn  of  McKune  was  lost  or  misapplied  after  the  levy  on  it, 
and  before  the  levy  on  the  corn  of  the  plaintiff,  then  the  plaintiff 
was  entided  to  recover.  This  charge  the  court  refused,  and 
the  plaintiff  excepted  and  now  assigns  its  ruling  as  error. 

Nicks,  for  plaintiff  in  error : 

A  levy  and  seizure  by  the  sheriff  of  goods  sufficient  to  satisfy 
an  execution  will,  as  it  respects  the  defendant  in  execution,  be 
a  satisfaction,  although  the  goods  be  wasted  by  the  sheriff. — 
Campbell,  use  &c.  v.  Spence  et  al,  4  Ala.  Rep.  543.  Such 
levy  will  be  a  satisfaction,  as  to  the  vested  rights  of  third  per- 
sons, although  the  goods  be  wasted  by  the  sheriff  or  strangers, 
or  the  family  of  the  defendant. 

The  face  of  the  process  is  the  sheriff's  authority — his  com- 
mission ;  he  cannot  go  beyond  it.  Admit  that  Penn  under  the 
statute  might  rightfully  have  sued  out  an  attachment  for  all  the 
crop  grown  on  the  rented  land,  still  his  rights  and  the  power 
confered  on  the  sheriff  by  the  process  actually  sued  out  may  be 
materially  different.  The  process  commanded  "  that  you  attach 
so  mitch  ofthecro^J  as  was  grown  on  the  said  rented  land  *  *  * 
as  shall  be  of  value  sufficient  to  satisfy  the  said  debt  and  costs  ac- 
cording to  the  com'plaint,^''  &c.  If  the  levies  of  the  5th  and  11th 
of  December  were  of  "value  sufficient  to  satisfy  the  debt  and 
costs  according  to  the  complaint,"  they  were  a  satisfaction  in 
fact,  as  respects  Givens'  rights,  and  the  levy  of  the  27th  De- 
cember on  his  corn  at  the  "Abercrombie  Place"  was  unau- 
thorised. 

Rice  &  White,  for  the  defendant: 

1.  The  action  of  trover  will  not  lie  against  a  sheriff  who  takes 
property  into  his  possession  under  a  valid  legal  process. — Stew- 
art v.  Ray,  4  Ired.  269.  This  case  is  stronger,  for  here  the  at- 
tachment directs  the  sheriff  to  take  the  very  property  which  he 
attached  under  the  process. 

2.  Givens  cannot  set  up  that  the  levy  of  the  attachment  on 
McKune's  corn  and  cotton  satisfied  the  attachment.  The  whole 
crop  was  liable  to  pay  the  rent  of  the  land,  and  the  lien  could 
not  be  destroyed  by  die  removal  of  the  crop  from  the  premises ; 
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and  Givens  never  had  such  a  property  in  the  corn  as  would  sup- 
port an  action  of  trover  against  the  landlord. 

3.  The  corn  and  cotton  first  levied  on  was  destroyed  or  sold 
by  McKune's  wife  and  children  ;  but  the  charge  refused  made 
the  question  the  same,  whether  lost,  destroyed  or  sold. — See 
Curry  v.  The  Bank,  13  Ala.,  and  authorities  there  cited. 

DARGAN;C.J. — It  cannot  be  denied  but  that  the  corn 
raised  by  the  plaintiff  was  liable  to  pay  the  rent  due  the  land- 
lord. The  act  of  1S21,  as  well  as  the  act  of  1843,  prohibits 
the  removal  of  the  crop  grown  on  rented  land  until  the  rent  is 
paid.  These  statutes  create  a  lien  on  the  crop  to  secure  the 
rent,  which  may  be  enforced  by  attachment  if  the  crop  be  re- 
moved or  be  about  to  be  removed  from  off  the  demised  pre- 
mises before  the  rent  is  paid. — Clay's  Dig.  506.  But  it  is  in- 
sisted that  the  sheriff  levied  on  more  than  was  sufficient  to  pay 
the  rent,  and  from  his  neglect  McKune,  the  tenant,  was  permit- 
ted to  use  or  dispose  of  a  part  of  the  corn  raised  by  him  on  the 
premises  after  the  levy  of  the  attachment,  in  consequence  of 
which  it  became  necessary  to  sell  the  corn  of  the  plaintiff.  The 
answer  to  this  is,  that  all  the  corn  was  liable  to  pay  the  rent, 
without  regard  to  the  question  of  ownership  between  the  tenant 
and  the  plaintiff.  The  sheriff  might  have  levied  on  all  or  any 
portion  of  it,  and  if  he  sold  no  more  than  was  necessary  to  pay 
the  rent  and  returned  the  balance,  he  could  not  be  sued  in  tro- 
ver. Indeed  he  incurred  no  liability,  unless  he  could  be  made 
liable  for  an  excessive  levy.  But  we  will  not  inquire  under 
what  circumstances  a  sheriff  will  be  held  liable  for  an  injury  re- 
sulting from  an  excessive  levy,  or  what  would  be  the  proper  re- 
medy for  such  an  injury,  if  the  sheriff  only  sold  enough  of  the 
goods  to  satisfy  the  debt;  for  in  the  case  before  us,  although  the 
sheriff  may  have  levied  on  more  than  enough  to  pay  the  rent, 
yet  no  more  was  actually  removed  or  sold  by  him  than  was  suf- 
ficient for  that  purpose.  That  McKune  used  or  disposed  of  a 
part  of  his  corn  levied  on,  which  was  left  by  the  sheriff  on  the 
premises,  cannot  give  the  plaintiff  a  right  of  action  against  the 
sheriff,  for  the  corn  of  the  plaintiff  was  liable  for  the  rent,  and 
no  part  of  it  was  satisfied  or  discharged  until  the  corn  was  sold. 
That  McKune  may  have  used  or  disposed  of  a  part  of  the  crop 
after  the  levy  was  made  could  work  no  satisfaction  of  any  part 
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of  the  rent;  the  whole  was  due  when  the  crop  was  sold,  and  no 
more  was  sold  than  was  sufficient  to  pay  it.  There  is  no  error 
in  the  judgment,  and  it  must  be  affirmed. 


Chilton,  J.,  not  sitting. 


CAREY  vs.   HUGHES. 

1.  A  charge  to  the  jury  that  they  have  a  right  to  draw  an  inference,  which 
is  opposed  to  all  the  testimony,  is  erroneous. 

Error  to  the  Circuit  Court  of  Macon.     Tried  before  the 
Hon.  John  J.  Woodward. 

This  was  an  action  of  assumpsit,  originating  in  a  justice's 
court,  and  was  instituted  by  the  defendant  against  the  plaintiff 
in  error  to  recover  for  work  and  labor  done  as  a  ditcher.  The 
plaintiff  below  swore  that  he  cut  for  the  defendant  some  time  in 
the  winter  of  1S45-6,  a  ditch  seventeen  hundred  and  twenty 
yards  long  for  which  he  was  to  have  five  cents  per  yard ;  that 
the  work  amounted  to  $S6,  of  which  defendant  paid  him  $40. 
The  defendant  proved  by  one  Amos,  that  he  was  defendant's 
overseer  at  the  time  the  work  was  done ;  that  defendant  told 
him  not  to  let  the  plaintiff  undertake  the  work  unless  he  would 
warrant  it ;  that  he  communicated  this  to  the  plaintiff,  who  said 
he  would  warrant  it;  that  he  went  with  plaintiff  to  the  point  at 
which  he  commenced  and  in  passing  a  certain  place,  remarked 
that  it  would  make  a  good  rice  patch,  to  which  the  plaintiff  re- 
plied that  he  would  warrant  it  to  be  too  dry  to  raise  rice  after 
he  had  ditched  it;  that  he  frequently  heard  the  plaintiff  say  that 
he  was  not  to  be  paid  for  his  work  unless  he  drained  or  dried 
the  ground;  and  that  the  ditch  was  of  no  benefit  to  the  greater 
portion  of  the  land.  This  was  all  the  material  evidence  in  the 
case.     Among  other  charges  the  court  charged  the  jury  that  if 
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they  believed  from  the  evidence  that  there  was  a  contract  be- 
tween the  plaintiff  and  defendant  that  the  plaintiff  should  do 
some  ditching  for  the  defendant  and  was  to  warrant  his  work, 
they  had  a  right  to  infer  that  he  thereby  only  intended  to  warrant 
that  the  same  should  be  done  in  a  workmanlike  manner  and  not 
that  it  should  drain  the  land,  and  that  if  they  believed  the  work 
was  done  in  a  workmanlike  manner  they  must  find  for  the  plain- 
tiff. The  defendant  asked  the  court  to  charge  the  jury  that 
they  might  look  to  all  the  facts  and  circumstances  detailed  in 
the  evidence  to  ascertain  whether  the  plaintiff  by  his  contract 
warranted  that  the  ditch  should  drain  the  land,  and  if  they 
should  conclude  that  such  was  the  contract  and  that  said  ditch 
did  not  drain  the  land,  they  ought  to  find  for  the  defendant. 
This  charge  the  court  gave,  but  with  the  qualification,  that  they 
might  look  to  the  conversation  between  the  witness,  Amos,  and 
the  plaintiff  about  warranting  to  drain  the  place  spoken  of  as 
suitable  for  a  rice  patch  in  determining  whether  the  plaintiff 
warranted  the  ditch  to  drain  the  land,  but  that  said  conversa- 
tion, if  had  after  the  contract  was  made,  did  not  of  itself  amount 
to  a  warranty  that  he  would  drain  the  land.  To  the  charge 
given  and  to  the  qualification  of  the  charge  asked  the  defendant 
excepted  and  now  assigns  them  as  error.  , 

Dougherty,  for  the  plaintiff  in  error : 

1.  The  charge  that  does  not  leave  to  the  jury  all  facts  the 
evidence  conduces  to  prove  is  incorrect. — Sullivan  v.  Enders,3 
Dana,  GG.     The  first  instructions  given  the  jury  were  erroneous. 

2.  A  misapprehension  of  the  judge  as  to  a  material  fact  and 
a  direction  to  the  jury  accordingly,  is  sufficient  ground  for  re- 
versal.— Johnson  v.  Hurth,  1  Bailey,  482 ;  Jones  v.  McNeil, 
ib.  235.  If  the  judge  did  not  misapprehend  the  fact,  that  the 
plaintiff  below  warranted  the  ditches  to  drain  the  land  which 
was  abundantly  shown  by  the  evidence,  the  second  charge 
was  manifestly  calculated  to  mislead  the  jury — the  effect  of 
which,  see  Bcnham  v.  Carey,  11  Wend.  83. 

3.  The  last  ciiarge  requested  by  defendant  below  should 
have  been  given.  If  the  first  heavy  rain  filled  the  ditches  with 
mud  and  sand,  the  jury  had  a  right  to  consider  this  fact  in  de- 
termining whether  they  hud  drained  the  land. 

4.  The  last  charge  but  one  was  erroneous,  for  it  assumes  the 
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fact  that  it  was  the  duty  of  Carey  to  have  said  ditches  recut  after 
every  heavy  fall  of  rain. 

PARSONS,  J. — The  evidence  does  not  conclusively  show 
what  the  contract  was.  It  is  more  than  probable  that  no  actual 
jcontract  had  been  made  between  the  parties  about  the  ditching, 
up  to  the  time  when  according  to  the  deposition  of  Mr.  Amos 
the  plaintiff  below,  Hughes,  came  to  commence  the  work. 
The  parties  must  have  conversed  about  such  a  contract,  because 
Carey  instructed  Amos,  who  was  his  overseer  at  the  time,  not 
to  let  Hughes  commence  the  work  of  ditching  unless  he  would 
warrant  his  work.  When  Hughes  came  to  commence  the  work 
and  Amos  had  told  him  of  this  requisition  of  Carey,  Hughes 
said  he  would  warrant  his  work,  and  commenced.  It  is  to  be 
presumed  from  this  that  no  perfect  contract  existed  previously, 
ft  appears  from  some  of  the  evidence  that  Carey  was,  to  pay 
five  cents  a  yard  for  the  ditching.  This  must  have  been  raen- 
joned  between  the  parties  previously  as  one  of  the  terms  of  the 
proposed  contract,  and  there  was  no  difference  between  them,  it 
s  to  be  presumed,  about  it.  It  does  not  appear  that  Hughes 
undertook  to  cut  the  ditches  any  particular  depth  or  width. 
These  were  remarkable  omissions  in  such  a  contract,  unless  the 
contract  were  such  as  to  render  any  stipulations  about  the  depth 
and  width  of  the  ditches  unnecessary.  If  Hughes  contracted 
to  cut  such  ditches  as  would  effectually  drain  the  land  of  Carey, 
then  such  stipulations  were  not  only  unnecessary  but  they  would 
have  been  inconsistent  with  the  nature  of  the  contract.  The 
parties  had  a  right  to  make  their  contract  in  this  respect  as  they 
thought  fit,  but  the  contract  as  made,  as  well  as  its  subject  mat- 
ter, will  be  looked  to  in  the  attempt  to  ascertain  what  the  par- 
ies intended.  The  question  is  whether  Hughes  was  to  warrant 
hat  his  work,  of  some  particular  kind  and  quantity,  was  to  be 
lone  in  a  workmanlike  manner,  or  that  it  should  be  such  as  to 
urain  the  land.  Upon  this  question  the  omissions  are  obviously 
material,  as  they  tend  to  show  that  the  ditching  was  to  be  such 
as  to  drain  the  land.  The  record  contains  other  evidence  show- 
ing, or  tending  to  show,  that  this  was  in  truth  the  contract  of  the 
parties,  but  it  is  not  necessary  to  state  it. 

One  of  the  charges  of  the  court  was  as  follows:  "If  the  jury 
believed  there  was  a  contract  between  the  parties,  and  the  plain- 
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tiff  by  said  contract  agreed  to  warrant  his  work,  that  they  had  a 
right  to  infer  that  he  thereby  only  intended  to  warrant  that  the 
same  should  be  done  in  a  workmanlike  manner  and  not  that  it 
should  drain  said  land,  and  if  they  believed  that  the  work  was 
done  in  a  workmanlike  manner,  that  then  they  must  find  for  the 
plaintiff."  It  is  our  opinion  that  in  reference  to  the  evidence 
that  was  befdre  the  jury,  it  was  error  to  charge  that  the  jury  had 
a  right  to  infer  that  Hughes  only  intended  to  warrant  that  the 
ditches  should  be  done  in  a  workmanlike  manner  and  not  that 
it  should  drain  the  land,  for  such  an  inference  was  against  all 
the  evidence.  The  charge  next  given,  taken  with  its  qualifica- 
tion, cannot  be  considered  as  having  fully  cured  this  error. 
There  were  other  charges,  as  to  which  we  need  give  no  opin- 
ion.    Let  the  judgment  be  reversed  and  the  cause  remanded. 


MITCHELL  ET  AL.  vs.  BILLINGSLEY. 

1.  The  yalae  of  an  orcbiird  is  to  be  estimated  "with  reference  to  what  in  ita 
growing  state  it  is  worth  to  the  premises. 

2.  Growing  fruit  trees  and  fences  enclosing  a  field  are  fixtures,  and  as  such 
belong  to  the  freehold. 

3.  In  an  action  of  trespass  quare  dausum  frcgif,  exemplary  damages  may 
be  given,  where  the  tortious  act  is  attended  with  circumstances  of  aggra- 
vation. 

Error  to  the  Circuit  Court  of  Randolph.     Tried  before  the 
Hon.  John  J.  Woodward. 

Rice,  for  the  plaintiffs  in  error,  cited  Carpenter  v.  Lewis, 
5  Ala.  682. 

Heflin,  for  the  defendant. 

CHILTON,  J.— This  was  an  action  of  trespass  quare  chiu- 
urn /regit,  brought  by  the  defendant  against  the  plaintiffs  in  er- 
or,  and  was  tried  by  the  consent  of  counsel  as  upon  aj)propriato 
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pleading,  there  being  neither  declaration  nor  pleas.  It  appears 
that  Harcrow,  one  of  the  defendants  below,  had  possession  of 
the  locm  in  quo  from  the  year  1S43  to  1848,  the  same  during 
that  time  belonging  to  the  United  States ;  that  he  had  improved 
it  by  clearing  and  fencing  some  twenty  acres  of  the  land,  plant- 
ing out  an  orchard  of  fruit  trees,  &c. ;  that  the  plaintiff  below 
entered  the  land  and  obtained  the  duplicate  receipt  of  the  re- 
ceiver of  the  public  monies  at  the  land  office,  on  the  2d  Febru- 
ary 1848  ;  and  that  after  the  entry  as  aforesaid,  the  defendant, 
Harcrow,  who  had  made  the  improvements  before  the  entry,  em- 
ployed the  other  defendants  to  aid  him  in  removing  the  fence 
and  fruit  trees  from  the  place,  the  plaintiff  having  entered  upon 
the  land.  It  does  not  appear  that  any  violence  was  done  to  the 
plaintiff  or  his  family,  but  one  of  the  defendants,  while  engaged 
in  removing  the  rails,  &c.  had  a  pistol  in  his  possession,  which, 
however,  he  did  not  attempt  to  use.  Upon  the  trial,  the  plain- 
tiff below  offered  to  prove  by  a  witness,  in  the  language  of  the 
bill  of  exceptions,  "  that  the  said  orchard  was  worth  fifty  dollars 
to  said  tract  of  land."  To  this  an  objection  was  made  by  the 
defendants,  who  insisted  that  the  proper  rule  required  that  the 
proof  should  be  as  to  the  value  of  the  trees  which  were  removed 
from  the  land.  The  court  allowed  the  proof,  and  the  defend- 
ants excepted.  It  further  appeared  that  t9e  defendants  below, 
while  engaged  in  the  removal  of  the  trees  and  rails  composing 
the  fence,  cursed  the  plaintiff  as  a  swindler  for  entering  the  land 
and  claiming  the  improvements.  This  being  the  evidence,  the 
court  charged  the  jury  that  if  they  believed  that  the  plaintiff  en- 
tered the  land  and  received  a  certificate  of  such  entry  on  the  2d 
February  1848,  he  became  thereby  not  only  entitled  to  the  land 
but  to  the  fruit  trees  planted  out  thereon  in  the  orchard,  and  to 
the  fence  situated  and  erected  on  said  land,  although  the  trees 
were  planted  and  the  fence  erected  before  the  date  of  such  entry; 
that  if  the  defendants  after  the  entry  removed  the  trees  and  fence 
from  the  land  against  plaintiff's  consent,  the  jury  were  bound 
to  find  against  such  of  them  as  were  concerned  in  it  the  actual 
damage  caused  by  such  removal,  and  that  they  had  the  right,  if 
they  thought  proper  to  exercise  it,  to  give  to  the  plaintiff  vin- 
dictive damages.  The  questions  upon  the  admission  of  the 
evidence  objected  to  and  the  propriety  of  the  charge  are  pre- 
sented for  our  consideration. 
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1.  We  understand  the  proof  made  amounted  to  this,  the 
value  of  the  orchard  as  it  was  situated  on  the  land.  We  cannot 
percieve  any  substantial  ground  of  objection  to  this  mode  of 
proving  the  damage.  The  orchard  had  been  destroyed  and 
the  injury  the  plaintiff  had  sustained  was  the  value  of  the 
orchard  as  it  existed  before  the  alleged  trespass.  The  trees 
taken  up  and  removed  from  the  place  may  have  been  and  pro- 
bably were  of  very  little  value,  whereas  in  their  growing  state 
in  the  orchard  they  may  have  added  considerably  to  the  value 
of  the  premises.  It  was  clearly  proper  to  allow  the  proof. — 
Sedg\vick  on  Dam.  140. 

2.  In  respect  of  the  charge,  the  counsel  for  the  plaintiffs  in 
error  misconcieves  the  case  of  Carpenter  et  al.  v.  Lewis,  6  Ala. 
682,  if  he  supposes  it  to  conflict  with  the  view  the  circuit  judge 
took  of  this  case.  That  was  an  action  of  trover  for  the  conver- 
sion of  brick,  boards  and  rails  which  the  parly  in  possession  of 
the  public  land,  before  it  was  entered  by  the  defendant,  had 
severed  from  the  free-hold.  The  bricks  were  burned  and  in  a 
kiln  covered  with  boards  and  fenced  in  with  rails.  It  was  held 
that  in  this  condition  they  did  not  become  the  property  of  one 
who  subsequently  entered  the  land  from  the  government  and 
who  could  show  no  other  title  to  them  than  the  certificate  of 
entry  gave.  This  decision  was  correct.  The  property  con- 
verted was  severed  from  the  land — was  not  appendant  to  the 
free-hold  and  therefore  did  not  pass  to  the  purchaser  from  the 
government.  Not  so  with  rails  composing  the  fence  which  en- 
closed the  field  the  party  cultivated.  They  compose  a  part  of 
llie  farm,  belong  to  the  owner  for  the  time  being  and  pass  to  the 
vendee  of  the  land.  It  was  never  heard  of  that  in  selling  a  farm 
in  a  state  of  cultivation,  the  vendor  should  insert  in  the  deed  a 
stipulation  that  the  fences  enclosing  the  fields  should  pass.  As 
to  the  fruit  trees  growing  in  the  orchard;  they  are  actual  fixtures, 
the  rails  on  the  fence  constructive,  but  both  alike  pass  to  the 
purchaser. — Walker  v.  Sherman,  20  Wend.  C36  ;  2  Kent's 
Com.  346;  McClintock  v.  Graham,  3  McCord,  653;  Farris  v. 
Walker,  1  Bailey's  Rep.  540;  Gibson  v.  Vaughn,  2  ib.  389; 
Vanness  v.  Pacard,  2  Peters  Rep.  137;  English  v.  Foote,  S  S. 
&  M.  444.  A  gin  house,  the  running  gear  thoreof  and  a  pack- 
ing screw  are  said  to  be  fixtures,  inseparable  from  the  reaky  and 
^ass  with  iho  free-hold, — (McDaniel  v.  Moody,  3  Stewart'j 
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Rep.  314,) — but  the  gin-head  is   not. — Hancock  v.  Joiden, 
7  Ala.  Rep.  448. 

8.  Upon  the  other  point  involved  in  the  charge  we  have 
equally  as  little  difficulty.  There  was  some  evidence  that  the 
defendants,  while  in  the  commission  of  the  tortious  acts  com- 
plained of,  used  indecorous  and  insulting  language  and  that  one 
of  them  had  a  pistol.  It  is  well  settled  that  in  such  case  and  in 
actions  of  this  kind  the  jury  are  not  confined  to  the  actual  dam- 
age. The  law  in  cases  attended  with  circumstances  of  as:grava- 
tion,  allows  the  jury  to  give  exemplary  damages. — Sedg;.  on 
Dam.  39-487.  The  case  of  Merest  v.  Harvey,  5  Taunt.  442,' 
(marg.  page,)  was  an  action  of  trcsjx/ss  quarc  clansumf regit.  No 
actual  damage  was  sustained  by  the  owner  of  the  land,  yet  the 
jury  gave  ,£500  and  the  court  refused  to  disturb  the  verdict, 
holding  that  the  jury  properly  imposed  exemplary  or  punitory 
damatres. 

Let  the  judgment  be  affirmed. 


KITCHEN  rs,  MOYE,  by  his  Glardiax,  &c. 

1.  Where  a  bill  of  psceptions  is  dtfective  in  failing  to  show  that  it  waa 
signed  and  sealed  in  term  time  as  required  by  the  statute,  the  judge  who 
presided  at  the  trial  has  no  authority  in  vacation  to  add  to  it  so  as  to 
cure  the  defect,  and  if  he  does  so,  the  act  is  void. 

Error  to   the  Orphans'  Court  of  Baldwin. 

Sewall,  for  the  plaintiff. 

Jewett,  for  defendant. 

D  ARC  AN,  C.  J. — At  the  last  term  of  this  court  upon  the 
motion  of  the  defendant  in  error  the  bill  of  exceptions  in  this 
case  was  stricken  from  the  record,  because  it  did  not  appear 
that  it  was  signed  by  the  presiding  judge  during  the  term  at 
which  the  exceptions  were  taken,  and  we  then  held  that  we 
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could  not  recievc  affidavits  to  show  that  the  bill  of  exceptions  in 
fact  was  signed  in  term  time.  After  this  motion  was  allowed  the 
defendant  in  error  moved  for  a  writ  o^ certiorari  to  bring  up  a  com- 
plete record  of  the  cause.  This  writ  vvas  granted,  which  has 
been  returned,  and  accompanying  it  is  sent  up  another  transcript 
which  contains  a  copy  of  the  same  bill  of  exceptions;  which, 
however,  bears  date  showing  thai  It  was  signed  on  the  day  the 
judgment  was  rendered  in  the  court  below.  The  certificate  of 
the  cierk,  however,  shows  that  the  bill  of  exceptions  was  dated 
by  the  judge  who  presided,  after  the  caiise  was  removed  to 
this  court  by  a  writ  of  error,  and  the  question  is  whether  this  act 
of  the  judge  affixing  a  date  to  the  bill  of  exceptions  in  vacation 
and  after  the  adjournment  of  the  term  at  which  the  judg- 
ment was  rendered,  can  be  considered  a  part  of  the  bill  of 
exceptions  for  the  purpose  of  curing  the  defect.  We  feel 
no  hesitatidn  in  saying  that  the  judge  of  the  conrt  wiio  pre- 
sided upon  the  trial  has  no  further  control  or  authority  over 
the  record  of  the  cause  after  the  adjournment  of  the  term  than 
any  other  individual.  He  cannot  in  vacation  either  add  to  or 
detract  from  it,  and  any  act  of  his  by  which  an  error  is  cured  or 
one  created,  is  illegal  and  void.  It  is  true  that  the  statute  re- 
quiring bills  of  exceptions  to  be  signed  during  the  term  at  which 
the  judgment  was  rendered  authorises  the  judge  with  the  con- 
sent of  the  counsel  iri  writmg  to  sign  a  bill  of  exceptions  within 
ten  days  after  the  court  adjourns,  but  this  portion  of  the  act  can 
have  no  influence  on  the  question  before  us,  for  it  cannot  be 
pretended  that  the  bill  of  exceptions  was  dated  within  ten  days 
from  the  time  the  court  adjourned  or  that  there  was  any  consent 
given  prolonging  the  lima.  We  must  dierefore  regard  the  act 
of  the  judge  in  dating  the  bill  of  exceptions  as  illegal  and  void, 
and  we  cannot  examine  any  assignment 'bf^iToi-  grovvnig  out 
oi  It. 

This  view  renders  it  unnecessary  to  look  into  the  error  as- 
signed upon  the  record  sent  up  with  the  writ  of  error,  for  the 
transcript  relumed  with  the  ccrthrari  is  complete,  mid  the  judg- 
ment consequently  affirmed. 
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1,  The  rule,  whieh  sacrifices  the  former  of  two  contradictory  clanses  >n  a 
■will  to  the  latter,  is  never  applied  except  on  the  failure  of  every  attempt 
to  reconcile  them. 

^.  The  local  order  of  a  •will  will  be  disregarded  and  its  provisioB*  trans- 
posed., if  thereby  every  pari  can  be  rendered  consistent  and  effectual. 

S.  A  legacy  to  a  grandchild  payable  at  a  future  day  does  not  bear  interest 
until  after  it  is  payable.  Whether  when  the  time  of  payment  arrives 
the  legatee  is  entitled  to  the  interest  that  has  accrued — Qcere? 

Error  to  the  Orphans'  Court  of  Tuscaloosa.  Tried  before 
the  Hon.  Arthur  Foster,  Judge. 

On  the  final  settlement  of  the  estate  of  Robert  Walker,  de- 
ceased, by  Moses  P.  Walker,  his  executor,  the  plaintiffs  in  er- 
ror, who  are  still  minors,  claiming  under  the  tenth  and  thirteenth 
clauses  of  the  will,  moved  the  Orphans'  Court  for  a  decree  that 
the  legacies  bequeathed  to  them  respectively  be  paid  by  said 
executor,  which  motion  the  court  refused.  They  then  moved 
that  said  executor  be  ordered  and  directed  lo  pay  over  annually 
the  interest  on  said  legacies,  computing  the  same  from  one  year 
after  the  testator's  death,  for  the  support  and  sustenance  of  said 
plaintiffs  during  their  minority,  which  motion  was  also  refused. 
The  testator,  after  providing  by  the  previous  clauses  for  his 
widow  and  several  of  his  children,  by  the  eighth  bequeathes  to 
his  daughter,  Eleanor  Bozwell,  "the  sum  of  six  hundred  dol- 
lars," and  by  the  ninth  to  his  step-son,  James  J.  Foster,  and  hia 
step-daughters,  Elizabeth  Cardwell  and  Sarah  C.  Glascock, 
each  "the  sum  of  three  hundred  dollars."  Then  follow  the 
tenth,  eleventh,  twelth  and  thirteenth  clauses,  which  are  either 
copied  or  substantially  stated  in  the  opinion  of  the  court.  To 
the  rulings  of  the  court  the  plaintiffs  excepted  and  now  assiga 
them  as  error. 

J.  L.  Martin,  for  the  plaintiffs: 

1.  We  contend  that  by  the  thirteenth  clause  of  said  will  the 
legacies  bequeathed  in  the  tenth  clause  were  vested  in  the  wards 
of  the  plaintiff  in  error,  and  were  due  and  payable  at  the  expira- 
tion of  one  year  after  the  death  of  the  testatorj  and  bore  inte- 
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rest  from  that  time. — 4  Mass.  Rep.  208 ;  C  Peters,  68  ;  2  Stew. 
170;  5  Ala.  143;  8  Port.  197. 

2.  We  also  contend  that  if  not  payable  at  the  time  stated, 
the  beguests  bore  interest  from  that  time,  which  interest  was  the 
property  of  the  wards  respectively  and  would  in  case  of  their 
death  go  to  their  respective  administrators:  That  as  they  were 
not  otherwise  provided  for,  and  as  it  was  necessary  for  their 
maintenance  and  education,  it  was  the  duty  of  the  court  below 
to  have  ordered  the  interest,  or  so  much  as  was  necessary  to  be 
paid  over  for  that  purpose. — 2  Roberts  on  Wills,  90-102  ;  2  P. 
Williams;  Hai-vey  v.  Harvey,  21;  2  Roper  on  Legacies- 192-3; 
1  Jarman,  434-437-411. 

It  appears  by  the  settlement  with  the  executor  that  the  fund 
provided  to  pay  debts  and  legacies  was  more  than  enough  for 
that  purpose  and  was  evidently  known  to  the  testator,  and  forms 
a  stronfj  arsjument  in  favor  of  the  construction  for  which  we 
contend.  It  is  a  well  established  rule  of  law  and  fully  recog- 
nised by  this  court,  that  an  executor  cannot  retain  legacies  of 
this  sort  unless  it  is  so  directed  to  be  kept  by  the  will,  an 
executor  not  being  bound  to  loan  out  money  in  his  hands  with- 
out direction  to  that  effect.  These  positions  are  sustained  by 
the  authorities  cited.  If  the  money  is  not  paid  over  to  the  guar- 
dian, what  is  to  become  of  it  during  the  minority  of  the  lega- 
tees? And  if  they  are  not  entitled  to  the  accumulation,  who 
is  ?  There  is  no  residuary  legatee.  If  the  legatees  were  the 
children  of  the  testator,  interest  would  be  payable  for  their  sup- 
port whether  the  legacy  was  due  or  not,  and  whether  vested  or 
not ;  and  many  cases  are  found  which  hold  the  same  rule  as  to 
grandchildren  where  their  parent  is  dead  and  they  not  otherwise 
provided  for;  the  present  legatees  are  in  that  condition.  Some 
of  these  cases  are  above  cited. 

Ojimoxd,  NrcHOLSGX  and  Whitfield,  for  the  defendant: 

1.  The  rule  that  a  former  contradictory  clause  in  a  will  must 
yield  to  a  latter  one  will  never  be  enforced,  but  upon  the  failure 
of  every  attempt  to  give  the  whole  will  such  a  construction  as 
will  render  every  part  effectual. — I  Jarman  on  Wills,  4I-')-lG; 
Shenat  v.  Benlley,  7  Cond,  Eng.Ch.  R.  305;  Bettison  v.  Rich- 
ards, 2  Eng.  Com.  L.  Rep.  lOo;  2  Paige.  122. 

2.  As  to  interest  on  legacies,  the  general  rule  is  that  a  legacy 
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bears  interest  after  one  year  from  the  death  of  testator,  unless 
the  legacy  be  payably  at  a  future  day  ;  or  unless  some  period 
be  fixed  by  the  will  as.  that  from  which  interest  is  to  commence. 
This  is  the  English  rule  and  has  been  adopted  by  this  country. 
S  Munf.  10.  In  this  Stale  it  commences  eighteen  months  after 
letters  testamentary. — Haliett  &  Walker  v.  Allen,  13  Ala.  554; 
see  Knight  v.  Knight,  2  Sim.  &  Stu.  490;  C.  E.  C.  R.  555. 
The  general  rule  is,  that  a  legacy  payable  a  future  day  does  not 
bear  interest  in  the  mean  time,  unless  it  be  from  a  father  to  a 
child,  or  unless  there  be  something  on  the  face  of  the  will  indi- 
cating such  meaning. — 2  Robinson's  Pf.  107;  3  Mun.  198;  13 
Ala.  558.  The  rule  as  to  devnse  to  a  child,  bearing  interest  for 
I  maintenance,  does  not  apply  to  a  grandchild. — 2  Johns.  Cases, 
200;  Lupton  v.  Lupton,  2^  Johns.  Ch.  Rep.  G14;  Palmer  v. 
INIa.son,  1  Atk.  505;  Errut  v.  Barlow,  14  Ves.  202 ;  Ward  ou 
Legacies,  307-S;  Heath  v.  Perry,  3  Atk.  101. 

CHILTON,  J. — The  questions  for  our  revision  depend  up- 
on the  construction  .to  be  placed  upon  the  will  of  Robert  Wal- 
ker, deceased,  by  which  after  making  provision  for  the  payment 
of  his  debts  and  funeral  expenses,  and  bequeathinir  sundry 
slaves  and  tracts  of  real  estate  to  his  wife  arid  cliildcen,  an-d 
also  several  pecuniary  legacies,  he  makes  the  following  bequest 
in  the  tendi  item  which  is  the  one  under  which  the  plaintiffs  in 
error  claim,  namely:  '-I  give  and  bequeath  to  the  heirs  of  my 
sen,  Robert  B.  W'alker,  whose  names  are  James  Robert  Walker 
and  Hickinson  P.  Walker,  each  the  sum  of  one  thousand  dol- 
lars, to  be  paid  them  as  diey  become  of  age  by  the  administra- 
tor of  this  my  last  will  and  testament;  and  in  case  eiUieror  both 
of  said  legatees  should  die  before  they  shall  come  of  age,  the 
amount  herein  bequeathed  to  them  as  aforesaid  to  be  equally 
divided  among  my  daughters,  Julia  Hill,  Mary  Moody  and 
Martha  McGuire."  The  testator,  by  the  eleventh  and  twelth 
clauses  of  the  will,  after  providing  for  taking  a  schedule  of  his 
entire  estate  by  three  discreet  free-holders,  said  schedide  to  be 
appended  to  his  will,  and  also  for  the  sale  of  his  growing  crop, 
stock,  &c.,  out  of  die  proceeds  of  which  he  desired  that  his  debts, 
funeral  expenses  and  the  several  legatees  should  be  paid,  and 
tl)e  remainder  if  any  distributed,  provides  by  the  thirteendi 
clause  as  follows :    "  I  also  will  and  ordain  that  ray  executor 
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shall  pay  the  said  several  sums  of  money  bequeathed  as  afore- 
said unto  the  said  several  legatees  respectively  so  soon  as  one 
year  after  my  decease  shall  have  expired." 

It  is  insisted  by  the  counsel  for  the  plaintiffs  in  error  that  not- 
withstanding the  tenth  clause  of  this  will,  which  makes  the  leg- 
acies to  depend  upon  the  contingency  of  die  legatees  arriving  at 
the  age  of  twenty-one  years,  at  which  time  the  legacies  are 
made  payable,  yet  the  thirteenth  clause  being  as  to  the  time  of 
payment  repugnant  to  the  tenth,  must  so  far  modify  and  control 
it,  upon  the  established  rule  of  interpreting  wills,  that  where 
two  clauses  are  repugnant  to  each  other  so  that  they  cannot  be 
reconciled  or  possibly  stand  together,  the  clause  that  is  poste- 
rior in  local  posiuon  shall  prevail. — Jarman  on  Wills,  411-12, 
and  authorities  cited  in  note  a  to  1  Amer.  edit.,  and  see  Mer- 
rall  V.  SuttOR,  4  Beav.  478.  We,  however,,  do  not  agree  with 
the  counsel  in  the  proposition  that  the  will  before  us  does  pre- 
sent any  irreconcilable  conflict.  Gn  the  contrary,  we  feel  no 
hesitation  in  pronouncing  that  the  testator  in  the  thirteenth  clause 
had  no  reference  to  the  legacy  bequeathed  by  the  tenth  item. 
He  evidently  is  refering  to  the  pecuniary  legacies  for  the  pay- 
ment of- which  he  bad  previously  fixed  no  time.  There  were 
several  of  these,  and  it  is  but  reasonable  to  suppose  that  the 
testator  intended  to  fix  the  time  when  as  well  as  the  fund  out  of 
which  they  should  be  paid.  If  we  transpose  this  will  and  read 
the  thirteenth  clause,  as  inserted  between  the  ninth  and  tenth 
clauses,  every  one  would  be  impressed  at  once  widi  the  convic- 
tion that  the  construction  we  have  placed  upon  this  will  is  but 
carrying  into  effect  the  true  intention  of  the  testator.  It  is  al- 
lowable to  resort  to  this  transposition  to  reconcile  the  supposed 
contradiction.  Mr.  Jarnian,  in  his  work  on  Wilis,  (vol.  1,  p. 
415-10,)  says :  "  The  rule  which  sacrifices  the  former  of  seve- 
ral contradictory  clauses  is  never  applied  but  on  the  failure  of 
every  attempt  to  give  to  the  whole  such  a  construction  as  will 
render  e\ery  part  of  it  effectual.  In  the  attainment  of  this  ob- 
ject the  local  order  of  the  limitations  is  disregarded,  if  ^  be 
possible  by  the  transposition  of  them  to  deduce  a  consistent  dis- 
poiition  from  tlie  entire  will."  The  clear  intention  of  the  tes- 
'tator  was  that  these  two  grandchildren  should  take  the  legacies 
bequeathed  theui  oidy  in  the  event  that  they  {illained  to  the  agQ 
of  majority.     This  age  they  have  not  yet  attained  and  are  not 
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therefore  entitled  to  the  payment  of  the  legacies.  We  are  re- 
fered  to  several  decisions  by  the  counsel  for  the  plaintiffs  in 
error  somewhat  analogous  to  the  cause  at  bar,  where  an  appa- 
rently different  conclusion  was  arrived  at,  but  upon  a  critical 
examination  these  cases  will  be  found  essentially  to  differ  in 
some  of  their  leading  facts  from  the  case  before  us.  With 
respect  to  adjudged  cases  as  furnishing  precedents  for  our  guid- 
ance in  the  construction  of  wills,  we  may  well  apply  the  remark 
of  one  of  the  ablest  judges  who  has  ever  had  a  seat  upon  the 
bench  in  the  United  States,  "that  the  positive  authority  of  a 
decision  is  co-extensive  only  with  the  facts  upon  which  it  is 
made."— -12  Wheat.  333;  1  Corns.  Rep.  143.  The  great 
anxiety  which  the  courts  have  manifested  to  reconcile  and  give 
effect  to  all  parts  of  the  will,  may  be  found  illustrated  in  the 
cases  collected  and  commented  on  by  Mr.  Jarman,  (vol.  1,  p. 
416,  et  seq,) 

As  to  whether  these  legatees  will  be  entitled  to  interest  upon 
their  legacies  when  the  same  become  payable  according  to  the 
tenth  clause  of  the  will,  is  a  question  not  now  presented.  We 
therefore  express  no  opinion  upon  it.  But  we  are  called  upon 
to  determine  whether  the  court  below  committed  an  error  in 
refusing  to  set  apart  a  sum  of  money  as  interest  upon  these  lega- 
cies for  the  support  and  education  of  these  wards  during  their 
minority.  Waiving  the  question  whether  in  a  case  situated 
like  the  present  the  Orphans'  Court  possesses  the  jurisdiction 
to  decree  such  appropriation,  if  the  terms  of  the  bequest  would 
justify  the  construction  contended  for,  we  are  of  opinion  that 
under  the  will  no  such  provision  is  made  or  authorised.  It 
seems  to  be  the  established  rule  that  a  legacy  payable  at  a  fu- 
ture day  does  not  carry  interest  until  after  it  is  payable.  An 
exception  to  this  rule  obtains  in  favor  of  a  child  who  has  no 
other  provision  made  for  his  or  her  maintenance  in  the  mean 
lime  by  the  will,  but  this  exception  according  to  the  decided 
]ireponderance  of  authority  is  not  allowed  in  favor  of  grand- 
children. In  Butler,  an  infant,  by  his  guardian,  v.  Freeman, 
the^randfather  of  the  plaintiff  by  his  will  after  directing  his 
debts,  &c.  to  be  paid,  bequeathed  all  the  rest  and  residue  of  his 
personal  estate  to  his  grandson,  the  plaintiff,  at  his  age  of  twenty- 
one,  and  in  the  event  of  his  death  before  arriving  at  that  age, 
then  to  the  defendant,  Freeman,  whom  also  he  appointed  exe- 
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cutor.  The  bill  was  for  the  interest  during  the  minority  of  the 
grandchild.  Lord  Hardwicke  held  that  the  legacy  being  given 
by  a  grandfather  to  a  grandson  upon  a  contingency  of  his  at- 
taining his  age  of  twenty-one,  and  as  nothing  was  said  how  the 
produce  of  the  legacy  should  be  applied,  the  plaintiff  was  not 
entitled  as  grandson  to  be  maintained  out  of  the  produce — (3 
Atk.  Rep.  58,  and  cases  cited  in  note  1,  p.  60;  Lupton  v.  Lup- 
lon,  2  Johns.  C  Rep.  628-9,  and  cases  cited ;  Ward  on  Lega- 
cies, 307;  2  Johns.  C.  Cases,  200.) 

Our  conclusion  is  that  there  is  no  error  in  the  decree  of  the 
Orphans'  Court,  and  it  is  consequently  affirmed. 


CAMPBELL  vs.  DOSS. 

1.  Where  a  claim  to  property  levied  on  under  attachment  is  dismissed  for 
want  of  jurisdictioa  in  the  court  to  which  it  was  made  returnable,  and 
no  further  steps  are  taken  by  the  claimant  to  assert  his  rightp,  the  levy 
is  sufficient  to  support  a  judgment  by  default  against  the  defenant  la 
the  attachment. 

Error  to  the  County  Court  of  Dallas. 

Gayle,  for  the  plaintiff: 

The  judgment  by  default  was  allowed  when  Campbell  has 
not  been  brought  into  court.  A  defendant  in  attachment  can 
only  be  brought  into  court  by  a  levy  upon  his  jnoycrUj.  Here 
the  properly  levied  upon,  before  judgment  in  the  attachment 
case,  was  claimed  by  a^daiit,  the  mode  prescribed  to  make  a 
claim.  The  interposition  of  this  claim,  appearing  upon  the  at- 
tachment itself,  destroyed  the  presumption  that  the  levy  was 
upon  CnmpbelPs  j'Topcrtij,  and  no  judgment  should  have  been 
rendered  against  him  until  the  right  of  j)roperly  was  determined. 
The  judgment  entry  recites  the  facts  before  the  County  Court ; 
it  shows  that  the  case  to  try  the  right  of  property  was  merely 
stricken  from  the  docket  for  want  of  jurisdiction,  and  from  this 
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act  of  ibe  Circuit  Court  the  County  Judge  irifered  that  no  clam 
to  the  p'operty  ivas  ]ie?icllng.  Striking  the  claim  case  from  the 
docket  did  not  destroy  the  claim,  and  operated  only  as  a  trans- 
fer of  the  case  to  the  County  Court.  If  the  bond  was  void  be- 
cause returnable  to  the  Circuit  Court,  the  affidavit  making  claim 
remained,  and  another  bond  could  have  been  made  returnable 
to  the  the  County  Court.  The  affidavit  creates  the  claim,  and 
this  was  never  withdrawn.  The  short  interval  of  owe  month  be- 
tween the  Circuit  and  County  Courts  scarcely  gave  the  claimant 
an  opportunity  to  give  another  bond,  if  one  was  necessary. 

I  can  find  no  case  like  this,  but  its  analogy  to  bringing  a  de- 
fendant in  court  by  service  of  garnishment  on  the  debtor  seems 
complete.  When  so  brought  in,  no  judgment  can  go  against 
the  defendant  in  attachment  until  the  garnishee's  answer  has  ad- 
mitted an  indebtedness.  Why?  Because  if  the  garnishee  is 
not  indebted,  the  defendant  has  never  been  brought  into  court, 
and  a  judgment  by  default  against  one  not  in  court  would  be 
error. 

I  regard  the  interposition  of  the  claim  as  showing  jjriina  facie 
that  the  property  levied  upon  is  not  the  defendant's  in  attach- 
ment, and  while  it  is  pending  no  judgment  can  be  allowed. 
Suppose  pending  a  claim  the  plainiifF  in  attachment  lakes  a 
judgment  by  default,  and  the  claimant  of  the  property  levied  on 
recovers  it,  has  the  plaintiff  in  attachment  a  legal  judgment? 
/The  claimant's  success  shows  that,  (hfendanth  property  never 
has  been  levied  on,  and  he  never,  therefore,  in  court.  No  judg- 
ment can  be  rendered  against  a  man  unless  he  is  in  court,  by 
licrsoncd  service  or  levy  upon  his  property. 

Evans,  for  the .  defendant : 

Upon  the  facts  we  insist  that  the  judgment  was  regular — 1st. 
Because  the  attachment  being  levied  upon  the  property  of  the 
defendant,  he  was  properly  in  court  under  process  of  attachment. 

2.  The  claim  interposed  returnable  into  the  Circuit  Court 
was  void,  and  the  property  levied  on,  in  contemplation  of  law, 
still  remained  in  custody  of  the  sheriff. — Thompson,  guardian, 
V.  Evans,  12  Ala.  5S8. 

3.  Even  if  the  claim  were  not  void,  yet  as  the  record  shows 
that  the  claim  case  had  been  stricken  from  the  docket,  "and  that 
no  claim  for  the  trial  of  the  right  of  property  was  then  pending," 
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there  was  no  obstacle  to  the  rendition  of  the  judgment,  and  the 
case  stood  as  if  no  claim  had  ever  been  interposed. 

DARGAN,  C.  J. — Doss,  the  plaintiff,  sued  out  an  attach- 
ment against  John  C.  Campbell,  returnable  to  the  County  Court 
of  Dallas,. which  was  levied  by  the  sheriff"  on  certain  slaves  as 
the  property  of  the  d.efendant,  and  which  were  claimed  by  his 
vvife,  who  gave  bond  to  try  the  right  of  property.  The  claim 
was  returned  to  the  Circuit  Court  for  trial,  and  at  the  fall  term 
1849  the  Circuit  Court  dismissed  the  claim  for  want  of  juris- 
diction. At  the  December  term  of  the  County  Court,  the  plain- 
li-Tin  the  attiichment  showed  by  proof  that  the  claim  had  been 
dismissed  ard  that  no  other  had  been  interposed,  and  the  de- 
fendant making  default,  judgment  was  rendered  against  him. — 
It  is  now  contended  that  the  court  erred  in  rendering  judgment, 
because  it  does  not  appear  that  the  attachment  was  levied  on 
.he  property  of  the  defendant,  as  it  was  claimed  by  his  wife  as 
iier  own.  We  will  not  now  decide  whether  it  would  be  erro- 
neous to  render  judgment  by  default  against  a  defendant  before 
the  claim  to  the  property  levied  on  by  the  attachment  was  tried, 
should  the  property  be  subsequently  condemned  as  the  property 
of  the  defendant.  But  we  feel  no  hesitation  in  saying  that  after 
the  claim  is  dismissed  by  the  court  to  which  it  was  returned  for 
trial,  and  no  further  proceedings  are  taken  to  assert  the  right  of 
the  claimant  to  the  property,  there  can  be  no  impropriety  what- 
ever in  proceeding  to  the  rendition  of  judgment  against  the  de- 
fendant. If  the  dismissal  of  the  claim  would  not  authorise  the 
plaintiiVto  proceed  with  his  cause,  hewoidd  be  wiihout  remedy, 
for  he  could  take  no  legal  measures  to  determine  the  right  of 
the  claimant  to  the  property. 

There  was  no  error  in   the  rendition  of  the  judgment,  and 
conscquenily  it  must  be  affirmed. 
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1.  Interest  that  accrues  on  a  judgment  subsequent  to  its  rendition  may 
be  collected  in  this  State  under  execution  issued  thereon. 

2.  In  civil  actions,  the  party  in  whose  favor  judgment  is  rendered,  except 
in  cases  where  the  law  otherwise  provides,  is  entitled  to  his  costs. 

Error  to  the  Circuit  Court  of  Lauderdale.  Tried  before  the 
Hon*  Sydney  C.  Posey. 

The  plaintiffs  in  error  sued  out  a  supersedeas  to  restrain  and 
have  entry  satisfaction  of  an  execution  issued  on  a  judgment 
against  them  in  favor  of  the  defendant.  The  case  was  tried  by 
a  jury  who  found  that  the  principal  of  the  judgment,  with  the 
costs,  had  been  paid,  but  that  the  interest  accruing  on  the  judg- 
ment since  its-  rendition  was  still  due.  The  court  thereupon 
refused  to  order  the  entry  of  satisfaction,  but  directed  that  the 
judgment  be  credited  with  the  sum  found  to  have  been  paid  and 
that  execution  issue  for  the  residue,  and  that  the  plaintiffs  in 
error  be  taxed  with  the  costs  of  the  proceeding.  To  the  decis- 
ion and  judgment  of  the  court  the  plaintiffs  in  error  excepted 
and  now  assign  them  as  error. 

L.  P.  Walker,  for  the  plaintiffs  in  error: 

1.  It  is  conceded  that  interest  is  incident  to  judgments  at  law, 
(Gwinn  v.  Whitaker,  1  Harris  &  Johns.  754-5,)  and  that  the 
statute,  (Clay's  Dig.  2S4,  §  5,)  fixes  tJie  rate  of  interest  which 
judgments  shall  bear  in  this  State,  to-wit — 8  per  cent.  But  the 
mode  of  recover ing  this  interest  is  not  provided  for  by  statute 
and  therefore  must  remain  as  at  common  law.  At  common 
law  interest  subsequent  to  the  judgment  cannot  be  levied  under 
execution,  because  the  execution  must  follow  the  judgment  and 
there  is  nothing  on  the  record  to  authorise  the  collection  of  in- 
terest.— 1  Amer.  Lead.  Cases,  350,  note  by  H.  &  Wallace. 
So  held  in  Watson  v.  Fuller,  6  Johns.  R.  2S3,  where  a  judg- 
ment had  been  reduced  by  partial  payments  until  the  amount 
demanded  by  the  execution  was  less  than  the  nominal  amount 
of  the  judgment. — See,  also,  Mason  v.  Sudam,  2  Johns.  Ch. 
R.  172-1  SO.     Independently  o{ statutes pescribing  the  mode  of 
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recovering  interest  accruing  subsequent  to  the  judgment,  the  only 
remedy  is  by  a  fresh  action. —  Vide  1  Am.  Lead.  Cas.  supra. 
And  it  was  said  by  Lord  Loughborough,  in  Creuze  v.  Hun- 
ter, 2  Ves.  jr.  162,  "  you  may  bring  a  fresh  action  on  it  as  a 
new  cause  of  suit,  but  you  cannot  levy  for  it  or  charge  the  land 
under  the  elegit  with  the  intermediate  interest  from  the  date  of 
the  judgment."  Scire  facias,  writ  of  execution  against  pro- 
perty and  commitment  on  execution  are  remedies  for  the  amount 
of  the  judgment  only  and  not  for  ijitei-est  thereon. — 1  Am.  Lead. 
Cas.  350-1 ;  Hall  v.  Hall,  8  Verm.  156;  Allen  v.  Adams  & 
Allen,  15  Verm.  16;  Bowen  v.  Huntington,  3  Conn.  423-26. 
A  judgment  is  a  lien  on  lands  for  its  nominal  amount,  and  not 
for  interest  thereon. — Mason  v.  Sudam,  2  Johns.  Ch.  R.  172  ; 
De  La  Kigne  v,  Everston,  1  Paige,  182;  Mower  v.  Kip,  6  ib. 
89-91.  Though  it  has  been  the  practice  in  this  State  to  levy 
the  interest  under  the  execution,  it  is  believed  on  examination 
of  the  authorities  to  be  contrary  to  both  the  letter  and  the  policy 
of  the  law,  and  is  now  for  the  first  time  in  this  State  brought  in 
question  on  the  authorities.  It  was  aptly  remarked  by  Kent, 
C.  J.,  in  Watson  v.  Fuller,  6  Johns.  R.  supra,  to  be  "  an  abuse 
of  the  process  of  the  court  to  make  use  of  the  execution  to  en- 
force the  payment  of  interest  accruing  subsequent  to  the  judg- 
ment. This  is  acting  without  authority.  The  execution  must 
follow  the  judgment  and  can  only  be  commensurate  with  it. 
To  levy  interest  in  the  given  case  is  to  levy  more  under  the 
judgment  than  it  authorises."  And  the  form  of  the  execution 
required  and  prescribed  by  statute,  (Clay's  Dig.  199-200,)  does 
not  contemplate  a  levy  of  interest  on  the  judgment.  The  sheriff 
is  thereby  only  commanded  to  make  the  judgment  and  costs. 
The  right  to  levy  for  interest  accruing  subsequent  to  the  judg- 
ment was  unknown  in  England  until  the  statute,  (1  and  2  Vict. 
c.  110,^  17,)  which  gave  the  right;  (Fisher  v.  Pudding,  3  Man- 
ning &  Granger,  238;  1  Am.  Lead.  Cas.  351.)  And  this  right 
is  now  given  by  statute  in  most  of  the  United  States. —  Vide 
Sayre  v.  Austin,  3  Wendell,  49C,  particularly;  Bcnihill  v.  Weils, 
6  Binney,  56-9;  Thomas  v.  Wilson,  3  McCord,  166;  Adm'rg 
of  Kirk  v.  Ex'rs  of  Richbourg,  2  Hill  (S.  C.)  R.  352;  Cham- 
berlain v.  Maitland  &  Co.  6  B.  Monroe,  448-9;  Martin  v.  Kil- 
bourne,  11  Verm.  93. 

2.  The  petitioners  alleged  that  they  had"  •*  paid  off  the  judg- 
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ment,  debt,  damages  and  cosls,"  and  the  jury  by. their  verdict 
found  the  allegations  to  be  true.  The  court  below  from  the 
above  view  of  the  law  erred  therefore  in  the  judgment  given, 
but  should  have  caused  satisfaction  to  be  entered  of  the  dehty 
ilamages  and  costs  of  the  judgment,  and  m^de  pcrjjettial  the 
supersedeas  of  the  the  execution  according  to  the  prayer  of  the 
petition. 

3.  But  conceding  (for  the  sake  of  argument)  the  court  below 
to  have  ruled  correctly  the  law,  yet  there  was  error  in  render- 
ing judgment  for  the  cos^s  of  the  proceeding  against  the  peti- 
tioners. "  The  petition  is  the  commencement  of  a  suit  and 
may  be  pleaded  to." — Vide.  Mabry  v.  Herndon,  S  Ala.  848; 
Spence  v.  Walker,  7  ib.  56S ;  Shearer  v.  Boyd,  10  ib.  281'; 
Mdore  &  Cocke  v.  Bell,  13  ib.  473:  "  And  on  its  termination 
costs  are  due  to  the  successful  party  in  the  same  manner  as  in 
any  other  suit."— Shearer  v.  Boyd,  10  Ala.  279-2S2.  The 
j)laintifF5  in  execution  having  denied  the  allegations' of  fact  in 
the  petition,  issue  was  joined  and  the  jury  found  the  allegations 
to  be  true,  as  shown  in  the  judgment ;  therefore  this  finding 
should  be  at  the  costs  of  the  jplaintiff  in  execution,  and  not  of 
Jjams  &  Carr. 

William  Cooper,  for  the  defendant,  relied  on  the  statute, 
(Clay's  Dig.  2S4,  §70,)  and  the  uniform  practice  under  it  since 
its  enactment. 

PARSONS,  J. — The  counsel  of  the  plaintiffs  in  error  has 
refered  us  to  authorities  to  show  that  at  common  law  interest 
upon  a  judgment  subsequent  to  its  rendition  could  not  be  levied 
by  an  execution.  According  to  our  statute  of  181S,  (Clay's 
Dig.  284,)  all  judgments  shall  bear  interest  from  their  date,  and 
this  statute  prescribes  the  rate.  From  that  time,  now  more 
ihan  thirty  years,  the  practice,  as  is  believed,  has  been  univer- 
sal in  this  State  to  collect  the  subsequent  interest  upon  a  judg- 
ment, as  well  as  the  amount  expressly  recovered  under  the  exe- 
cution. This  bavins;  been  the  construction  of  the  act  for  .so 
long  a  time  and  the  practice  having  been  so  universal,  we  do 
not  feel  at  liberty  now  to  disturb  it.  The  act  of  1829,  (Clay's 
Dig.  20G,  §  24.)  makes  It  the  duty  of  sherifts  to  endorse  upon 
all  executions  the  amount  of  money  they  recieve,  specifying 
how  much  debt,  how  much  interest,  &c.  and  to  give   the  de- 
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fendant  a  receipt  accordingly.  And  there  is  another  act  which 
inakes  it  the  duty  of  sheriffs  who  have  recieved  from  sales  of 
property  under  executions  more  than  the  principal,  interest  and 
costs,  to  pay  the  excess  to  the  debtor. — Clay's  Dig.  20-4,  "^  12. 
The  intention  of  the  Legislature  in  respect  of  such  cases  is 
therefore  clear.  In  this  case  the  petition  for  a  supersedeas  was 
not  sustained  except  for  part  of  the  sum  in  controversy  ;  for  it 
was  insisted  that  the  judgment  was  entirely  satisfied.  The 
judgment  in  effect  was  against  the  petitioners,  who  are  the  plain- 
tiffs in  error,  for  die  residue.  It  was  consequently  right  to 
give  judgment  against  them  for  the  costs  of  the  proceeding. — r 
Clay's  Dig.  31G,  §  20. 

Let  the  judgment  be  affirmed. 


ROBERTSON,  use  &c.  is.  PATTERSON. 

1.  A  bond  given  in  conformity  with  the  statute  (Clay's  Dig.  213,  ?  G2,)  for 
the  trial  of  the  right  of  property,  binds  tlie  secuiity  in  the  event  of  ii8 
condemnation  for  the  costs  of  the  trial,  although  the  claim  may  not  have 
been  put  in  for  delay. 

Error  to  the  Circuit  Court  of  Tallapoosa.  Tried  before  the 
lion.  John  J.  Woodward. 

Leftwich,  for  the  plaintiff  in  error. 
Rice,  for  the  defendant. 

DARGAN,  C.  J. — This  was  an  action  of  debt  by  tlie 
plaintiff  against  the  defendant  in  error,  on  a  bund  for  the  trial 
of  the  right  of  properly,  executed  by  William  D.  I'owcli  as 
claimant  of  the  property  and  the  defendant  as  his  secuiity.  The 
condition  of  the  bond  is,  that  if  said  Powell  should  have  said 
property  forthcoming  should  the  same  be  found   liable  to  die 
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execution,  and  pay  all  such  costs  and  damages  as  should  be  re- 
covered for  putting  in  said  claim  for  delay,  then  the  said  bond 
to  be  void,  otherwise  to  remain  in  full  force  and  effect.  The 
declaration  avers  that  the  trial  of  the  right  of  property  was  had 
and  the  properly  found  liable  to  the  execution,  and  that  the 
plaintiff  in  execution  recovered  against  the  claimant  one  hun- 
dren  and  eighteen  dollars  and  eighty-eight  cents  as  cost  in  that 
behalf  expended,  which  neither  the  said  Powell  nor  said  defend- 
ant has  paid.  To  this  declaration  there  was  a  demurrer,  and 
the  demurrer  was  sustained.  The  bond  conforms  strictly  to 
the  statute  of  1828,  (Clay's  Dig.  213,)  and  we  think  it  very 
clear  that  it  binds  the  security  for  the  payment  of  the  cost  of  the 
trial  of  the  right  of  property,  if  it  be  found  liable  to  the  execu- 
tion, although  the  claim  be  not  put  in  for  delay.  This  being 
the  proper  construction  of  the  bond,  an  averment  showing  the 
the  trial  of  the  right  of  property  and  a  judgment  for  cost  in  favor 
of  the  plaintiff  in  execution  against  the  claimant,  which  has  not 
been  paid,  shows  a  breach  of  the  condition. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


Chilton,  J.,  not  sitting. 


ivEY  vs.  McQueen. 

1.  The  actual  value  of  growing  timber  ia  not  its  suj  posed  worth  to  the 
owner,  but  the  price  for  which  it  would  sell  at  the  time  in  the  neighbor- 
hood in  which  it  is  situated. 

8.  The  statute  (Clay's  Dig.  316,  §  25,)  which  declares  that  "in  all  actions 
to  recover  damages  for  torts,  the  plaintiff  shall  recover  no  more  costs 
than  damages,  where  such  damages  do  not  exceed  five  dollars,"  does  not 
authorise  the  court  in  such  case  to  render  judgment  against  him  for  the 
residue  of  the  costs. 

Error  to  the  Circuit  Court  of  Lowndes.     Tried  before  ihiB 
Hon.  Nath.  Cook. 
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Stone  &  Judge,  fer  the  plaintiff: 

1.  The  measure  of  damages  is  generally  the  actual  injury 
■which  the  plaintiff  in  the  particular  case  has  sustained,  and  all 
the  facts  and  circumstances  which  tend  to  show  this  actual  in- 
jury are  admissible  evidence. — Sedgwick,  28-29-30. 

2.  No  certain  or  positive  rule  can  be  laid  down  as  to  what 
facts  or  circumstances  can  be  given  in  evidence. — See  Johnsoa 
V.  The  Slate,  at  the  present  term^  They  must  depend  upon 
•each  particular  case.  Very  remote  injuries  are  sometimes  em- 
braced in  the  assessment  of  damages. — Shaw  v.  Cummiskey, 
7  Pick.  76;  Weaver  v.  Puryear  &  Williamson,  at  this  term. 
(In  this  case  the  facts  sought  to  be  proven  clearly  would  have 
shed  much  light  on  the  question  of  the  actual  injury  sustained 
by  Ivey.  Timber  to  one  man  might  be  almost  valueless,  while 
to  another  it  would  make  up  almost  the  entire  value  of  his  land. 
What  would  be  the  value  to  the  planter  of  the  best  tract  of  land 
if  he  had  no  timber  to  fence  it?     Certainly  but  little.) 

3.  The  court  below  should  not  have  rendered  judgment  in 
favor  of  defendant  for  costs.  The  statute  (Dig.  316,  §  25,) 
only  provides  that  the  plaintiff  shall  recover  no  more  costs  than 
damages.  The  court  had  not  power  to  give  judgment  in  favor 
of  defendant,  for  the  statute  gave  none.  In  acdons  at  law  costs 
abide  the  event  of  the  suit,  unless  a  different  rule  be  given  by 
statute.  The  court  should  have  left  the  parties  in  interest  to 
recover  their  costs  in  proceedings  instituted  for  the  purpose. 

4.  But  the  plaintiff  is  not  in  any  case  responsible  for  the  de- 
fendant's costs,  &c.  The  defendant's  costs  are  left  to  abide 
the  general  rule  that  the  unsuccessful  party  shall  pay  the 
costs. 

Elmore  &  Yaxcey,  for  the  defendant. 

CHILTON,  J. — This  was  an  action  of  trespass  quare  clau- 
sum  JregU  by  the  plaintiff  in  error  against  the  defendant.  PIe» 
not  guilty.  Judgment  in  t!)e  court  below  in  favor  of  the  plain- 
tiff on  the  verdict  of  a  jury  for  four  dollars  and  forty-five  cents 
damages  and  the  same  amount  of  cost,  and  against  him  for  the 
remainder  of  the  cost. 

The  question,  as  we  understand  the  bill  of  exceptions,  is  sub- 
stantially this,  whether  one  whose  timber  i^  destroyed  is  entitled 
27 
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to  recover  the  value  of  the  timber  in  the  neighhwhood  iir  which 
it  is  situated,  or  may  he  recover  what  is  its  sapposed  value  to 
the  owner  of  it,  based  upon  the  fact  that  the  owner  had  a  prairie 
farm  hard  by  dependant  for  rail  timber  and  tlie  like  upon  the 
land  on  which  the  timber  had  been  destroyed?  The  rule  in 
respect  of  damages  in  such  cases  is  that  the  party  is  entitled  to 
recover  the  actual  damage  he  has  sustained,  and  if  the  circum- 
stances are  aggravated  and  show  malice,  the  plaintiff  may  recover 
what  the  law  terms  vindictive  or  punitory  damages.  By  what 
rule  shall  we  estimate  the  actual  damage?  We  think  the  ac- 
tua^^^  value  of  the  timber  is  what  it  was  worth  in  the  neighbor^ 
hood  as  it  stood  befosre  the  trespass  was  committed — not  what 
it  would  have  been  worth,  if  differently  situated,  in  other  part* 
of  the  country.  Tinaber  in  our  dense  forests  may  be  of  very 
little  value,  because  there  is  but  little  demand  for  it;  whereas  if 
it  it  were  situated  on  the  sea  coast,  or  near  a  town  or  in  a  place 
where  it  is  scarce  ar>d  greatly  in  demand,  it  may  be  of  immense 
value.  Its  chief  cost  may  consist  in  the  price  of  transportation 
from  the  point  where  it  abounds  to  the  place  wbere  it  is  in  de- 
mand. So  that  it  would  be  utterly  unjust  to  chaEge  the  defendant 
with  any  other  than  its  forest  value.  He  should  be  responsible  for 
the  rate  at  which  such  timber  is  sold  at  the  place  or  in.  the  neigh- 
borhood where  it  stood,  and  not  as  the  counsel  for  the  plaintiff 
insisted,  the  value  of  such  timber  in  other  parts  of  the  county. — 
Blydenburg  et  al  v.  Welsh,  1  Baldwin,  331 ;  Gregory  v.  Mc- 
Dowell, 8  Wead.  Rep.  435;  Sedgwick  on  the  Meas.  of  Dam. 
280-1.  "Damages,"  says  Loed  Cocke,  "  hath  a  special  sig- 
nification for  the  reconapence  lba,t  is  given  by  the  jury  to  the 
plaintiff  or  defendant  for  the  wrong  the  defendant  hath  done 
unto  him." — Co.  Litt.  257,  a ;  Sedgw.  Dam.  29.  The  plain- 
tiff must  recover  so  much  as  will  repair  the  injury  he  has  sus- 
tained— he  may  recover  more  if  the  trespass  was  aggravated. 
That  injury  consists  in  the  loss  of  his  timber,  aftd  the  value  of 
his  timber  at  the  time  and  place  c^  the  injury  is  the  extent  of  his 
loss.  This  view  accords  with  the  decision  of  the  Circui-t 
Court. 

The  court  should  not,  however,  have  en'tered  judgment 
against  the  plaintiff  for  the  remainder  of  the  cost.  The  statute 
which  declares  he  shall  recover  no  more  cost  than  damages,  un- 
less his  recovery  amounts  to  more  than  five  dollars,  does  not  an- 
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thorise  the  court  to  give  judgment  against  the  plaintiff  for  the 
residue. 

The  judgment  must  be  corrected  in  this  court  at  the  cost  of 
the  plaintiff  in  error.  It  is  otherwise  correct,  and  must  be 
affirmed. 


TRAMMELL  vs,  SIMMONS. 

1.  A  vendee  of  land,  with  no  bther  title  than  that  confered  by  the  bond  of 
his  vendor,  cannot  recover  in  ejectment  against  one  who  has  subsequently 
acquired  the  legal  title. 

2.  A  vendor  who  retains  the  legal  title  and  a  lien  for  the  purchase  money 
has  such  an  interest  in  the  land  as  is  the  suhject  of  mortgage,  and  a 
purchaser  under  a  decree  of  foreclosure  acquires,  as  against  the  vendor 
and  his  mortgagee,  all  the  title  which  the  vendor  had. 

Error  to  the  Circuit  Court  of  Dale. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff 
against  the  defendant  in  error  to  recover  possession  of  a  tract  of 
land  in  Dale  county,  and  was  submitted  to  the  judgment  of  the 
court  below  on  the  following  agreed  state  of  facts :  One  John 
McKinney,  being  seized  in  fee  of  the  land  in  controversy,  sold 
it  in  1S39  to  Amos  Dubose,  to  whom  he  executed  a  bond  con- 
ditioned to  make  title  on  payment  of  the  purchase  money.  Du- 
bose went  into  immediate  possession,  made  valuable  improve- 
ments, paid  all  the  purchase  money  except  fifty  dollar.^,  and 
while  in  possession,  sold  and  conveyed  the  land  to  the  plaintiff 
in  error,  who  thereupon  succeeded  him  in  the  possession.  Af- 
ter the  sale  by  McKinney  to  Dubose,  but  before  the  sale  and 
conveyance  by  Dubose  to  the  plaintiff,  McKinney  mortgaged 
Uic  land  to  one  Moses  Matthews  for  a  valuable  consideration 
and  without  actual  notice  on  the  part  of  the  mortgagee  of  tho 
•ale  to  Dubose.  Matthews  afterwards,  and  whilst  the  plaintiff  in 
error  was  in  possession,  61ed  a  bill  in  chancery  against  McKinney 
to  foreclose  the  mortgage,  and  obtained  a  decree  of  foreclosure 
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under  which  ihe  land  was  sold  and  purchased  by  the  defendant 
in  error,  who  subsequently  jirocnred  a  writ  of  possession  to  is- 
sue from  said  Chancery  Court,  by  virtue  of  which  the  plaintiff 
in  error  was  ejected  and  the  possession  of  the  land  delivered  to 
the  defendant.  The  plaintiff  in  error  was  not  made  a  party  to 
the  bill  of  foreclosure,  but  after  being  turned  out  of  possession 
filed  a  petition  in  said  Chancery  Court,  setting  forth  the  above 
facts  and  praying  that  he  be  restored  to  the  possession  of  the 
land,  which  petition  is  still  pending.  The  court  below  gave 
judgment  for  the  defendant,  which  is  now  assigned  as  error. 

F.  S.  Jackson,  for  the  plaintiff. 

BuFORD,  for  the  defendant. 

CHILTON,  J. — This  court  has  uniformly  held  that  the 
holder  of  a  bond  for  title  executed  by  one  having  the  title  to  the 
land  cannot  defend  at  law  against  the  vendor — (Chapman  v. 
-Glassell,  10  Ala.  50) — neither  has  he  such  an  interest  as  can  be 
sold  under  e^cecution  at  law  against  him,  and  the  purchaser  at 
such  execution  sale  cannot  maintain  an  action  even  against  such 
equitable  holder  to  turn  him  out  of  possession. — IClrnore  &  Wil- 
lis V.  Harris,  13  Ala.  3G0.  Li  the  case  before  us,  McKinney, 
the  vendor  to  Dubose,  had  received  all  the  purchase  money  except 
fifty  dollars.  He  then  held  the  legal  title  to  the  land  and  a  lien 
upon  it,  which  the  law  gives  a  vendor,  for  the  payment  of  the 
remaining  sum  of  fifty  dollars,  that  being  the  purchase  money 
remaining  due  and  unpaid.  This  interest  which  McKinney 
held  in  the  land,  nameh^,  the  legal  title  and  the  equitable  lien,  he 
had  the  right  to  mortgage.  The  mortgagee,  however,  would 
lake  but  the  interest  which  the  mortgagor  had — it  may  be  the 
legal  title  only,  or  if  he  transfered  the  indebtedness  of  the  first 
purchaser,  then  the  lien  for  the  purchase  money.  But  it  is  un- 
necessary to.  determine  what  would  be  the  respective  rights  of 
the  parties  in  a  court  of  equity.  This  is  a  proceeding  at  law, 
and  wc  can  only  look  to  their  legal  rights.  The  plaintiff, 
Trammell,  by  his  -deed  from  Dubose  takes  no  greater  title  than 
Dubose  had,  for  no  one  can  transfer  a  greater  title  than  he  has 
himself.  He  then  must  be  regarded  in  the  same  condition  with 
respect  to  this  action  that  his  vendor,  Dubose,  would  have  oc- 
cupied.    We  have  seen  that  his  equitable  title  acquired  by  his 
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bond  cannot  be  regarded  in  a  court  of  law.  His  possession  is  no- 
tice to  one  who  afterwards  purchases  from  his  vendor  the  legal 
title,  and  operates  to  make  him  take  the  title  cum  oncre — that  is, 
charged  with  the  equities  of  the  first  purchaser.  But  the  equi- 
table title,  we  repeat,  cannot  be  regarded  in  a  court  of  law  so 
as  to  warrant  the  party  in  bringing  ejectment,  and  as  in  this  case 
Trammell  the  plaintift*  had  but  an  equity  at  most,  he  is  not  en- 
titled to  recover  unless  he  can  do  so  upon  his  previous  posses-' 
sion  ;  for  the  law  is  that  the  plaintiff  in  ejectment  must  recover 
upon  the  strength  of  his  own  title  and  not  on  tlie  weakness  of 
that  of  his  adversary.  One  in  possession  of  land  may  recover 
against  a  trespasser  who  can  show  no  title  and  who  ejects  hiin 
from  the  possession,  or  makes  an  unauthorised  entry  upon  him. 
Badger  v.  Lyon,  7  Ala.  564.  But  Simmons  in  this  case  can- 
not be  regarded  in  the  light  of  a  trespasser.  He  has  purchased 
the  interest  of  the  mortgagor,  McKinney,  under  the  decree  of 
foreclosure,  and  the  Chancery  Court  has  by  writ  of  possession 
placed  him  in  the  actual  0(;cupation  of  the  land.  This  proceed- 
ing, by  which  the  plaintiff  was  turned  out  and  the  defendant 
invested  with  the  possession  of  the  land  by  the  decree  of  the 
chancellor,  may  be  very  irregular  and  reversible,  but  we  have 
no  warrant  for  holding  it  absolutely  void;  the  plaintiff  has  made 
himself  a  parly  to  the  proceedings  and  the  record  shows  is  now 
endeavoring  by  his  petition  to  have  himself  restored  to  the  pos- 
session which  the  court  has  taken  from  him.  If  the  order  in 
chancery  was  made  for  a  writ  of  possession  to  issue  against  him 
without  his  being  nr-ide  a  party,  it  is  clear  the  order  as  to  him 
would  be  void.  Whether  we  can  arrive  at  such  conclusion 
from  the  agreed  state  of  facts  is  somewhat  questionable.  But 
llie  view  we  take  of  the  case  renders  it  unnecessary  to  enquire 
whether  the  order  transfering  the  actual  possession  was  void  or 
otherwise.  The  grantor,  McKinney,  had  such  an  interest  af- 
ter his  sale  to  Dubose  as  he  could  morlfjaffe.  Havini;  made  a 
valid  mortgage,  the  mortgagee  had  a  right  to  foreclose  by  his 
bill.  The  effect  of  such  foreclosure  Uj>on  Dubo.se,  or  lliose 
claiming  the  equitable  title  under  him,  is  to  leave  him  as  he  was 
before  the  decree  was  rendered — enlided  to  have  a  conveyance 
for  the  land  upon  m  iking  full  [iiymjul.  If  his  vendor,  Mclvin- 
n.iy,  lu*  sold  the  land,  the  purchaser  bet^om  js  in  equity  a  trus- 
tee for  the  C(juiiable  owner,  and  the  same  is  true  of  a  purchaser 


414  ALABAMA. 


Trammell  v.  Simmons. 


under  the  decree  of  foreclosure.  We  mean  of  course  such 
purchasers  as  take  with  actual  or  constructive  notice  of  the  out- 
standing trust.  Now  it  would  be  absurd  to  say,  it  seems  to 
me,  that  McKinney  had  the  right  to  mortgage,  but  that  Mat- 
thews, the  mortgagee,  had  no  right  to  foreclose.  It  would  be 
equally  preposterous  to  hold  that  he  had  the  right  to  foreclose 
and  that  the  purchaser  as  against  the  mortgagor  and  mortgagee, 
the  parties  to  the  suit,  should  not  acquire  the  legal  title.  True  as 
the  equitable  holder,  Trammell,  was  not  made  a  party  to  the 
foreclosure  suit,  his  equity  remains  unaffected  by  the  proceed- 
ings, but  that  equity  in  this  proceeding  we  are  bound  to  lay  out 
of  view  altogether,  as  at  law  we  cannot  look  to  it.  The  case 
then  is  nothing  more  nor  less  than  this,  the  holder  of  the  equi- 
table title  suing  upon  such  title  the  holder  of  the  legal  title.  It 
is  clear  such  suit  cannot  be  maintained. 

Now  if  Trammell  had  held  a  deed  from  McKinney,  even 
though  it  were  subsequent  to  the  mortgage,  under  the  previous 
decisions  of  this  court  of  Duval's  Heirs  v.  McLoskey,  1  Ala. 
70S,  and  Glidden  v.  Doe  on  the  dem.  of  Andrews,  10  ib.  16G, 
he  would  have  been  entitled  to  recover,  since  he  would  have 
occupied  the  place  of  the  mortgagor,  who  as  to  all  the  world 
but  the  mortgagee  is  considered  the  legal  holder  and  owner  of 
the  land.  The  case  would  then  present  a  very  difierent  aspect. 
Trammell  would  have  possessed  a  title  to  which  w^e  could  have 
looked — a  legal  title  which  would  not  have  been  at  all  affected 
by  the  decree  of  foreclosure  to  which  he  vvas  no  party.  But  as 
it  is,  he  has  no  legal  foundation  on  which  to  stand :  And  as  he 
must  recover  upon  his  own  title  and  having  but  an  equity,  he 
cannot  recover  in  this  action,  but  must  resort  to  equity  where  his 
title  can  be  asserted. 

Let  the  judgment  be  affirmed* 
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1.  If  goods,  the  separate  property  of  the  wife,  be  stolen  from  the  posses- 
sion uf  the  husband,  it  is  sufScient  to  describe  them  in  the  indictment  as 
the  goods  of  the  husband. 

2.  The  magistrate  before  whom  one  charged  with  a  criminal  offence  is 
brought  for  examination,  being  requited  by  the  statute  to  redace  the  tea- 
timonj  to  writing,  the  legal  presumption  is  tUat  he  has  done  his  duty, 
and  parol  proof  of  what  a  deceased  witness  swore  on  such  examination 
is  inadmissible,  until  this  presumption  is  rebutted,  or  the  absence  of  the 
written  evidence  otherwise  accounted  for. 

3.  Where  evidence  is  prima  facie  inadmissible,  it  is  not  necessary  that  the 
party  objecting  to  it  should  specify  tiie  ground  on  which  his  objection  is 
founded;  a  general  objection  is  sufficient. 

4.  Where  a  bill  of  exceptions  states  enough  to  put  the  court  clearly  in  error, 
the  court,  if  consistent  with  the  fact»',  should  insert  what  is  necet^sary  to 
set  itself  right,  and  if  it  fails  to  do  so,  no  presumption  can  be  indulged 
in  support  of  its  judgment. 

Error  to  the  Circuit  Court  of  Autauga.  Tried  before  the 
Hon.  John  D.  Phelan. 

Judge  and  Gaylb,  for  the  plaintifi*: 
-  I,"  The  charge  of  the  court  below  as  to  the  ownership  of  the 
property  alleged  to  have  been  stolen,  was  erroneous.     The  facta 
show  that  the  buggy  did  not  belong  to  Hinton.     The  wrillen, 
evidence  of  the  settlement  should  have  been  produced. 

2.  The  written  evidence  of  Connolly  should  have  been  pro- 
duced, or  its  absence  satisfactorily  accounted  for.  The  statuJe 
directs  the  connmitting  magistrate  to  reduce  such  testimony  into 
writing  and  to  certify  the  same  to  the  proper  court. — Digest, 
449-50,  ^^25,  27,  33.  The  law  presumes  the  magistrate  did 
his  duty  in  this  respect,  the  contrary  not  appearing.  If  he  did 
not  reduce  it  to  writing  still  it  was  ina(ln)issible,  because  the 
statute  requires  it  to  be  in  writing,  and  if  it  is  not  it  is  extra-ju- 
dicial.—Iloscoe's  Crim.  Ev.  71-73;  2  Russell,  6G0;  Rex  v. 
Smith,  2  Starkie,  208,  and  note  at  the  end  of  the  case.  See, 
also,  Thorp  v.  The  Slate,  13  Ala.  749. 

S.  The  witness,  Saunders,  could  not  recollect  the  questions 
propounded  by  plaintitT's  counsel  on  the  cros.s-examination,  nor 
the  answers  thereto.     This  was  suflicienl  of  itself  to  have  ex- 
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eluded  the  whole  of  the  evidence. — Gildersleeve  v.  Caraway, 
10  Ala.  2G0. 

Attorney  General,  for  the  State. 

PARSONS,  J. — The  plaintiff  in  error  was  convicted  of 

stealing  a  buggy,  which  was  stated  in  the  indictment  to  be  the 
goods  and  chattels  of  one  William  Hinton.  Mr.  Hinton  on  the 
trial  testified  that  the  buggy  was  taken  from  the  possession  of 
himself  and  his  wife.  He  stated  that  previously  it  had  been 
sold  as  his  property  at  public  sale  and  purchased  by  Mr.  Cot- 
trell — that  his  wife's  mother  refunded  to  Mr.  Cottrell  the  pur- 
chase money,  and  the  buggy  by  written  conveyance  was  settled 
upon  the  wife  of  the  witness.  The  conveyance  was  not  pro- 
duced, but  the  court  charged  the  jury  that  notwithstanding  its 
absence  the  evidence  relating  to  the  ownership  of  the  property 
was  sufficient,  and  the  prisoner  excepted. 

If  goods  be  stolen  from  the  possession  of  one  having  a  spe- 
cial property  in  them,  they  may  be  laid  as  his  property.  Where 
a  box  was  stolen  from  a  stage  coach  on  its  journey,  it  was  laid 
as  the  property  of  the  coachman,  though  he  was  a  mere  servant 
of  the  stage  coach  proprietors.  The  court  held  that  the  coach- 
man had  something  more  than  a  bare  charge  of  the  box,  except 
as  against  the  proprietors,  and  that  he  had  the  legal  possession 
as  to  all  others  and  must  be  considered  to  have  such  special 
property  therein  as  would  support  a  count  charging  it  as  his 
goods. — 2  Russ.  on  Crimes.  159.  If  the  property  were  settled 
on  Mrs.  Hinton  by  the  absent  conveyance,  yet  he  was  in  pos- 
session and  may  be  presumed  to  be  her  trustee.  He  had  a 
special  property  at  least  equal  to  that  of  the  coachman.  The 
conveyance  was  evidence  only  of  his  wife's  general  right  to  the 
properly,  the  legal  effect  of  which  and  of  his  actual  possession 
was  to  make  him  her  trustee.  Then  it  is  similar  to  the  case  of 
one  holding  some  special  property  in  a  chattel  under  another 
who  has  the  general  property  under  a  written  conveyance.  If 
in  such  case  the  indictment  should  state  the  property  to  be  in 
the  former,  there  would  be  no  necessity  of  proving  the  written 
evidence  of  tide  in  the  latter.  When  an  executor  or  administra- 
tor holds  |)roperty  in  his  possession  as  such,  the  indictment  may 
state  it  to  be  the  property  of  the  person  who  is  the  executor  or 
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administrator,  without  noticing  his  representative  character,  and 
they  need  not  prove  specially  their  title  as  executor  or  adminis- 
trator.— 1  Hale's  Pleas  of  the  Crown,  514.  There  was  no 
error,  we  think,  in  the  charge  excepted  to. 

2.  The  solicitor  proved  on  the  trial  by  the  magistrate  before 
whom  the  prisoner  was  brought  upon  this  charge,  what  a  wit- 
ness had  testified  on  the  examination,  it  appearing  that  the  wit- 
ness died  before  the  trial  in  chief.  The  statute  expressly 
requires  that  the  testimony  of  the  witnesses  on  such  examina- 
tions shall  be  reduced  to  writing  by  the  magistrate,  or  under  his 
direction,  and  shall  be  signed  by  the  witnesses  if  required  by  the 
magistrate;  and  the  examination  is  to  be  certified  by  the  magis- 
trate to  the  court  at  which  the  accused  is  required  to  appear. 
As  it  is  to  be  intended  that  the  magistrate  took  the  testimony  in 
writing  according  to  his  duty,  parol  evidence  of  what  the  wit- 
ness testified  is  inadmissible,  until  it  is  shown  that  it  was  not 
reduced  to  writing. — 2  Russ.  on  Crimes,  063. 

3.  The  prisoner  made  a  general  objection  to  this  parol  evi- 
dence, but  it  was  admitted  and  he  excepted.  It  does  not  ap- 
pear in  this  case,  that  any  ground  was  laid  for  the  admission  of 
the  parol  evidence.  There  was  no  evidence,  so  ftir  as  the  record 
shows,  that  it  was  not  reduced  to  writing  or  that  the  written  evi- 
dence was  lost  or  destroyed,  without  which  it  was  clearly  inad- 
missible in  its  nature.  Where  evidence  offered  is  on  its  face  or 
in  its  nature  inadmissible  until  a  ground  is  laid,  a  general  objec- 
tion is  sufiicient,  as  if  parol  evidence  of  the  contents  of  a  deed 
be  offered  without  laying  a  ground,  it  cannot  be  necessary  for  the 
party  objecting  to  inform  the  court  why  such  evidence  is  inad- 
missible. In  chancery  practice  there  are  instances  in  which  a 
general  exception  is  good.  A  special  exception  in  such  a  case 
as  this  would  be  entirely  useless  and  should  not  be  required. 

4.  In  reference  to  bills  of  exception,  this  court  has  presumed 
in  various  cases  that  other  evidence  was  ffiven  besides  what  was 
stated  in  the  bill  of  exceptions;  but  it  has  never  done  so  in  a 
case  like  this,  or  in  any  other  case  in  which  a  presumption  was 
not  entirely  consistent  with  what  was  slated.  When  this  pre- 
sumption is  indulged  it  is  because  this  court  will  make  every 
reasonable  intendment  to  sustain  a  judgment,  and  it  follows  that 
a  parly  cxcei)ting  must  state  enough  to  exclude  every  reason- 
able inference  in  favor  of  the  decision  to  which   he  excepts. 
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But  when  he  states  enough  to  put  the  court  clearly  in  error,  then 
the  court  should  stale  what  is  necessary  to  set  itself  right,  if  the 
case  will  admit  of  it.  It  is  presumed  that  the  testimony  was 
written.  Prima  facie  this  is  the  same  as  if  the  fact  had  been 
proved,  as  an  objection  to  the  evidence  offered.  In  that  case 
the  error  of  admitting  the  evidence  would  be  acknowledged  by 
all,  and  yet  it  would  in  effect  be  the  identical  error  that  exists. 
Had  it  been  proved,  as  it  is  actually  presumed,  that  the  testi- 
mony was  written  and  this  had  been  slated  in  the  bill  of  excep- 
tions, (hen  we  might  have  been  urged  to  presume  its  destruction, 
and  if  that  could  be  negatived,  then  rts  loss.  To  avoid  the  ne- 
cessity of  going  such  lengths  to  sustain  the  decision  below,  we 
had  better  not  take  the  start.  If,  for  the  purpose  of  sustaining 
the  decision,  we  presume  that  the  magistrate  neglected  his  duly, 
we  sustain  the  court  below  at  his  expense.  This  is  going  too 
far.     Let  the  judgment  be  reversed  and  the  cause  remanded. 


FELDER  ET  ALS.  vs.  DAVIS  et  als. 

1.  B.  D.  conveyed  certain  slaves  to  J.  D.  in  trust  for  the  sole  and  separate 
use  of  E.  F.,  a  married  woman,  and  her  children.  J.  D.  subsequently 
abandoned  the  trust  and  removed  from  the  State,  in  consequence  cf  which 
the  slaves  came  into  the  possession  of  B.  F.,  the  hus-bund  of  E.  F.,  who, 
regardless  of  the  rights  of  his  wife  and  cliildren,  disposed  of  them  to  dif- 
ferent persons,  all  of  v  hom  had  notice  of  the  trust,  and  one  of  whom  had 
possession  of  the  trust  deed :  Hi  Id — That  a  bill  filed  by  E.  F.  and  her 
children,  against  B.  F.  and  the  several  pert'ous  who  derive  title  through 
him,  is  multifarious. 

2.  A  Court  of  Chancery  should  seldom  exercise  j^npruj  jure  its  discretion- 
ary power  of  dismissing  a  bill  for  multifariousness,  but  should  it  do  so, 
and  the  bill  be  found  liable  to  that  objcctiuri,  an  appellate  court  cannot 
reverse  the  decree. 

Error  to  the  Chancery  Court    of  Macon.      Tried   before 
the  Hon.  David  G.  Lisron. 

The  bill,  which  was  filed  by  the  plaintiffs  against  the  defend- 
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ants  in  error,  alleges  that  Elizabeth  Felder  is  the  daughter  of 
Bud  Davis,  deceased,  and  the  wife  of  B.  B.  Felder,  one  of  the 
defendants,  and  that  the  other  complainants  are  the  children  of 
the  said  Elizabeth  and  B.  B.  Felder;  that  in  1837  the  said  Bud 
Davis  by  deed  of  gift  conveyed  negro  slaves  Sam,  Jack,  Ansey, 
Cinda,  Harry,  Edy,  Katy,  and  Jackson,  to  one  James  Davis, 
(another  defendant,)  in  trust  for  said  Elizabeth  and  her  children, 
to  be  employed  by  her  for  the  support  and  maintenance  of  her- 
self and  children,  &c. ;  that  said  slaves  immediately  thereafter 
went  into  possession  of  said  Elizabeth ;  that  they  subsequently 
were  taken  into  the  possession  of  the  said  trustee,  and  that  said 
trustee  shortly  after,  becoming  embarrassed  in  his  pecuniary  af- 
fairs, neglected  and  abandoned  the  trust  and  removed  out  of  this 
State  to  parts  unknown ;  that  upon  this  abandonment  of  the 
trust  by  the  said  trustee  and  his  removal  from  the  State,  the  said 
slaves  came  under  the  control  and  management  of  her  husband, 
B.  B.  Felder,  who  disregarding  said  trust  disposed  of  Harry, 
Sam,  Edy,  Katy  and  Jackson  to  one  John  Davis,  now  deceased, 
and  mortgaged  Ansey  and  Cinda  to  William  Freeman,  a  de- 
fendant; that  said  B.  B.  Felder  still  has  possession  of  Jack; 
thai  the  defendant  Goodman  has  possession  of  Sam,  the  defend- 
ant Flournoy  of  Katy,  the  defendant  Mitchell  of  Jackson,  and 
the  defendant  Blunt  of  Edy  and  Harry, — all  under  purchase 
from  said  John  Davis;  that  said  Freeman  sold  Ansey  and 
Cinda  under  his  mortgage,  purchased  them  hiniself,  and  still 
holds  possession  of  them  ;  that  the  females  have  had  numerous 
increase,  and  that  their  hire  has  been  of  great  value ;  that  said 
B.  B.  Felder,  John  Davis,  Goodman,  Flournoy,  Mitchell,  Blunt, 
and  Freeman  had  notice  of  said  deed  of  gift  before  they  res- 
pectively acquired  possession  of  said  slaves ;  that  said  Freeman 
at  the  time  he  procured  said  mortgage  to  be  made  to  him,  re- 
ceived said  deed  of  gift  from  said  Felder,  and  has  ever  since 
retained  the  possession  thereof;  and  that  these  several  defend- 
ants have  all  combined  to  defraud  complainants  of  their  just 
rights  under  the  said  deed. 

I'he  prayer  of  the  bill  is  that  Freeman  be  compelled  to  pro- 
duce the  deed  of  gift ;  that  the  trust  be  enforced;  that  James 
Davis  be  removed  and  a  new  trustee  appointed  ;  that  each  of 
the  defendants,  Felder,  Goodman,  Flournoy,  Mitchell,  Blunt, 
and  Freeman,  be  decreed  to  deliver  up  the  slaves  in  their  res- 
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pective  possession  with  the  increase,  and  to  account  for  the 
hire,  and  for  general  relief. 

The  defendants  answered  severally,  and  some  of  them  de- 
murred for  multifariousness,  which  demurrer  the  court  sustained 
and  thereupon  dismissed  the  bill. 

Belser  and  Cocke,  for  the  plaintiffs: 
I.  The  bill  contains  equity. 

1.  The  removal  of  the  delinquent  trustee  and  the  appointment 
of  a  new  one  is  a  good  ground  of  resort  to  a  court  of  equity. — 
2  Story's  Eq.  <^  1287-9. 

2.  The  production  and  establishment  of  the  deed  of  trust, 
which  the  bill  alleges  is  in  the  possession  of  Freeman,  is  an- 
other ground  of  equity. — Burroughs  v.  McNeill,  2  Dev.&Batt. 
Eq.  297. 

3.  The  discovery  of  the  increase  of  the  female  slaves,  the 
accounting  for  the  hire,  and  the  avoidance  of  a  multiplicity  of 
suits,  are  additional  grounds  of  equity. — Baird  v.  Bland,  3 
Munf.  570. 

4.  The  bill  is  filed  to  enforce  a  trust,  with  which  Felder,  the 
husband,  is  in  contemplation  of  law  chargeable,  as  well  as  all 
the  other  defendants,  who  hold  under  him  with  notice,  &c. — 2 
Story's  Eq.  §  1257,  and  authorities  cited  in  notes ;  Harkins  v. 
Coalter,  2  Port.  4G3 ;  Swoope  v.  Trotter,  4  Port.  27;  Wil- 
liamson V.  The  Bank,  7  Ala.  920 — Ormond,  J.;  Colburn  v. 
Broughton,  9  Ala.  351;  Picquet  v.  Swan  et  al.,  4  Mason,  443; 
Findley  and  Wife  v.  Patterson's  Ex'rs,  2  B.  Monr.  76;  Ben- 
nett V.  Davis,  2  P.  Wms.  316 ;  Adair  v.  Shaw,  1  Sch.  &  Lefr. 
243 — see  page  261  of  that  case;  Bush  v.  Bush,  1  Strobhart's 
Kep.  377. 

5.  There  is  no  adequate  legal  remedy.  Felder,  the  husband, 
could  not  be  sued  at  law  by  his  wife,  and  without  he  is  a  parly 
defendant,  the  remedy  is  incomplete. 

It.  The  bill  is  not  multifarious. — Story's  Eq.  PI.  §  2S5  a, 
'533-4-5;  Miif.  PL  240-1 ;  The  Bank  v.  Walker,  7  Ala.  926; 
McCartney  et  al.  v.  Calhoun  et  al.,  11  Ala.  110;  Donaldson's 
Adm'rs  v.  Posey  et  al.,  13  Ala.  752,  and  citations  ;  Vann  et  als. 
V.  Hargett  et  al.,  2  Dav.  &  Batt.  Eq.  35  ;  Parish  v.  Sloan,  3 
Ired.  Eq.  007 — decided  in  1S45;  BrinkerhofF  v.  Brown,  6 
Johns.  Ch.  139,  where  all  the  Engli.-5h  authorities  are  reviewed; 
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Gaines  and  Wife  v.  Chew,  2  How.  619  ;  Nye  v.  Moore,  1  Sim. 
&  Stu.  64  ;  Cfampbell  v.  McKay,  1  My.  &  Cr.  623  ;  Delafield 
et  al.  V.  Anderson,  7  S.  &  M.  630 ;  Whitvvorth's  Eq.  Pr.  81 ; 
62  vol.  Law  Lib.  note  a.  The  facts,  wlien  examined,  of  each 
of  the  cases  of  Saxton  v.  Davis,  18  Vesey,  71 — Colburn  v. 
Broughton,  9  Ala.  352 — and  Meacham  v.  Williams,  ib.  842, 
will  be  found  to  present  an  entirely  different  case  from  the  one 
at  bar. 

in.  But  if  the  bill  be  multifarious,  only  a  portion  of  the  de- 
fendants have  demurred;  and  the  bill  should  have  been  dismissed 
as  to  them,  and  not  as  to  those  who  waived  the  objection. — 
Gaines  and  Wife  v.  Chew,  2  How.  siqjra;  Chapman  v.  Chunn 
et  al.,  5  Ala.  402 ;  Campbell  v.  McKay,  1  My.  &  Cr.  supa, 

McLester  &  GuNN,  for  the  defendants : 

The  bill  is  clearly  multifarious — 1st.  Because  there  is  clearly 
a  mi.^joinder  of  complainants,  in  this,  the  children  of  Mrs.  Fel- 
der have  no  interest  in  the  account  for  hire,  neither  any  present 
interest  in  the  property. —  See  Colburn  v.  Broughton,  9  Ala. 
361 ;  Dunn  v.  Dunn,  2  Simm.  329  ;  2  Cond.  Ch.  439  ;  King 
of  Spain  et  al.  v.  Marlad,  4  Rus.  225  ;  Morris  et  al.  v.  Dillard, 
4  S.  &  Mar.  636 ;  Carmichael  et  al.  v.  Browder,  3  How.  258; 
Richardson  v.  McKinson  &  Co.,  Litt.  Sel.  Cases,  322 ;  Whit- 
tiker  V.  DeGraffenreid,  6  Ala,  303 ;  Boyd  &  Sydam  v.  Hoyt 
&  Powell,  5  Paige's  Ch.  65  ;  Story's  Eq.  PI.  392;  Wllkins  & 
Wilkins  V.  Judge  &  Dunklin,  14  Ala.  135;  Moore  et  al.  v. 
Armstrong  et  al.,  9  Por.700  ;  Hudson  v.  Madison,  12  Sim.  41 6. 

2.  Because  the  same  presents  several  distinct  defendants, 
claiming  titles  in  different  modes — not  in  any  manner  connected 
with  each  other — not  claiming  through  any  common  source — 
each  adverse  to  the  trustee — no  act  is  charged  in  which  the  sev- 
eral defendants  have  participated — in  fact  nothing  save  their  sev- 
eral interference  with  complainant's  right,  which  will  not  author- 
ise their  being  joined  in  one  bill. — Colburn  v.  Broughton,  be- 
fore cited  ;  Meacham  v.  Williams  et  al.,  9  Ala.  842  ;  Saxton  v. 
Davis,  18  Vesey  SO;  Harmar  v.  Hogg,  2  ib.  323;  Dilley  v. 
Doig,  ib.  487;  Story's  Eq.  PI.  225  and  note  ;  ib.  226-7,  231-2; 
see  285,  2S6  a,  533-4-5  ;  Mead  v.  Acklan,  2  Sim.  331;  Dunn 
V.  Dunn,  ib.  439;  Attorney  General  v.  The  Goldsmiths  Co.,  7 
Cood.  Ch.  673;  Marcus  v.  Peler,  6  ib.  202  ;  Salvidge  v.  Hyde, 
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6  Mad.  138 ;  Carmegen  v.  United  German  &c.  Churches,  2 
Sandf.  Ch.  250  ;  Swift  v.  Eckford,  6  Paige's  Ch.  27-8 ;  Eve- 
rett V.  Winn,  1  S.  &  Mar.  G7;  Wren  et  al.  v.  Gaydon.  1  How. 
365  ;  Ward  v.  The  Duke  of  Northumberland,  2  Anst.  Rep.  469; 
Whaley  v.  Dawson,  2  Sch.  &  Lef.  367;  Daniel  &c.  v.  Morri- 
son's Ex'rs,  &c.,  6  Dana  186;  West  v.  Randall  et  al.,  2  Mason 
Rep.  200;  Johnson  v.  Johnson,  6  Johns.  Ch.  165;  Mcintosh 
et  al.  V.  Alexander  et  al.,  Jan.  Term  1849;  Bryan  v.  Blyth,  4 
Blackf.  249  ;  Ray  v.  Jones,  7  J.  J.  Marsh.  37;  Finley  v.  Har- 
rison, 5  ib.  158;  Carmichael  v.  Bowder,  3  How.  252 ;  Thur- 
man  v.  Shelton,  10  Yerg.  383  ;  State  of  Ohio  v.  Ellis,  10  Ohio, 
456;  Bigwold  v.  Audland,  11  Sim.  21;  Merrill  v.  Lake,  6 
Ohio,  373. 

An  attempt  is  here  made  to  litigate  the  title  to  personal  pro- 
perty in  a  court  of  equity,  with  persons  who  neither  claim  under 
nor  are  in  privity  with  the  trustee,  merely  because  trust  property 
is  the  subject  of  the  controversy,  without  attempting  to  show 
why  ample  redress  cannot  be  had  at  law — in  violation  of  that 
ancient  and  well  established  rule  in  such  cases,  that  a  court  of 
equity  will  not  take  jurisdiction  v/here  a  court  of  law  can  give 
ample  relief.  In  fact,  complainant's  remedy  at  law  is  unembar- 
rassed.— Colburn  v.  Broughton.  9  Ala.  351;  Hardeman  et  al. 
v»  Sims  et  al.,  3  Ala.  747;  Carraway  v.  Wallace  et  al.  2  ib.  542; 
Harrison  v.  Hammond  &  Hicks,  1  Por.  423 ;  Clay's  Dig.  581; 
Barrus  et  al.  v.  Doty,  Harrington's  Ch.  1 ;  Commissioners  of 
Lapier  v.  Hartet  al.,  ib.  157;  Farley  v.  Farley,  1  McC.Ch.506. 

DARGAN,  C.  J. — After  a  deliberate  re-examination  of  this 
case,  I  am  satisfied  that  the  bill  is  liable  to  the  objection  of  mul- 
tifariousness. It  is  true  that  general  rules  cannot  be  laid  down 
that  will  guide  us  correctly  in  all  cases  in  deteimining  whether 
a  bill  is  multifarious  or  not,  and  every  case  must  depend  on  its 
own  peculiar  circumstances ;  yet  we  think  we  can  safely  say  that 
if  the  several  defendants  are  not  shown  to  claim  the  tide  asserted 
by  the  complainant,  nor  to  have  derived  their  title  from  the  same 
source  from  which  the  complainant  claims  to  derive  his,  but  if 
on  the  contrary  it  is  shown  that  the  title  of  the  defendants  is  de- 
rived from  a  different  source  and  is  in  no  manner  connected 
with  the  title  of  the  complainant,  the  bill  is  multifarious,  unless 
it  be  shown  that  all  the  defendants  have  participated  in  the  same 
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wrongful  acts,  or  unless  tliey  are  in  some  manner  connected 
with  each  other  in  interest.  In  the  case  of  Saxton  v.  Davis,  18 
Vesey  80,  Lord  Eidon  said  that  a  bill  which  seeks  to  enforce 
different  demands  against  different  defendants,  who  may  be  res- 
pectively liable,  but  not  as  connected  with  each  other,  is  clearly 
multifarious.  In  Dilley  v.  Doig,  2  Vesey  487,  the  complain- 
ant, as  the  |)roprietor  of  an  improved  edition  of  Entick's  Dic- 
tionary, had  obtained  an  injunction  against  the  defendant  to  res- 
train him  from  selling  a  spurious  edition  printed  in  Edinburgh. 
He  then  moved  to  amend  his  bill  by  making  another  bookseller 
a  party  defendant,  and  his  motion  was  refused  on  the  ground 
that  the  right  of  the  complainant  against  each  defendant  was  sep- 
arate and  distinct,  and  that  there  was  no  privity  or  connection 
whatever  between  them.  In  the  case  of  Meacham  v.  Williams 
et  al.,  9  Ala.  4S2,  this  court  held  the  bill  multifarious,  which 
sought  to  charge  several  defendants  with  several  distinct  wrong- 
ful acts  relative  to  different  slaves  to  which  the  complainant  was 
equitably  entitled,  although  his  title  to  all  the  slaves  was  identi- 
cally the  same.  We  must  not  only  overrule  this  decision,  if  we 
sustain  this  bill,  but  we  must  hold  the  broad  proposition  that  a 
complainant  who  has  an  equitable  right  may  maintain  a  joint  bill 
against  all  who  interfere  with  or  injure  it,  although  there  may 
be  no  connection  whatever  between  the  defendants.  Such  a 
proposition  cannot  be  sustained.  All  we  think  would  admit 
that  if  a  complainant  had  an  equitable  title  to  a  parcel  of  land, 
different  portions  of  which  were  held  adversely  by  different  per- 
sons, whose  claim  or  tide  commenced  by  disseisin,  a  joint  bill 
could  not  be  sustained  against  all,  on  the  ground  alone  that  the 
title  of  the  complainant  to  all  the  land  was  the  same.  We  think 
the  case  made  by  this  bill  is  the  same  in  principle  as  the  case 
supposed.  The  bill  shows  that  Bud  Davis,  the  father  of  Mrs. 
Felder,  conveyed  the  slaves  to  James  Davis  in  trust  for  the  sole 
use  of  Mrs.  Felder  and  her  children,  and  that  the  trustee  aban- 
doned all  control  over  the  properly  and  removed  from  the  State, 
in  consequence  of  which  the  slaves  came  into  the  possession 
and  under  the  control  of  Barzelia  Felder,  the  husband,  who, 
without  regard  to  the  rights  of  the  complainants,  and  for  his  own 
use,  sold  and  conveyed  tiiem  at  different  times  to  different  indi- 
viduals. According  to  the  allegations  of  this  bill,  the  several 
defendants  hold  the  slaves  they  respectively  claim  by  the  several 
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wrongful  acts  of  one  who  had  no  title  to  them  either  at  law  or 
in  equity.  The  defendants  are  not  shown  to  claim  the  title  of 
the  complainants,  nor  to  have  derived  title  from  the  same  source 
from  which  the  complainants  claim  title,  and  there  is  no  connec- 
tion whatever  between  them.  They  cannot  therefore  be  all 
joined  in  the  same  bill. 

The  authorities  relied  on  by  the  plaintiffs  do  not  militate 
against  the  view  we  have  here  taken.  In  the  case  of  Gaines  & 
Wife  V.  Chew  et  al.,  the  bill  showed  that  the  title  of  the  com- 
plainants was  derived  from  Mr.  Clarke,  the  father  of  Mrs. 
Gaines  ;  it  was  also  shown  that  the  defendants  claimed  title  to  the 
land  through  the  supposed  will  of  Clarke,  executed  in  the  year 
1811,  the  validity  of  which  was  denied.  The  title  of  all  the 
defendants  depended  on  the  validity  of  this  will,  and  therefore 
it  was  the  common  ground  of  defence  to  all — the  ligament  that 
bound  them  all  together.  In  the  case  of  Brinkerhoff  v.  Brown, 
6  Johns.  Ch.  139,  the  object  of  the  bill  was  to  subject  certain 
property  to  the  payment  of  the  debts  of  the  Genessee  Manufac- 
turing Company,  which  had  been  fraudulently  conveyed  to  dif- 
ferent persons.  The  title  of  the  defendants  was  derived  from 
the  same  source  from  which  the  complainants  claimed  their's, 
to-wit,  from  the  Genessee  Manufacturing  Company,  and  the 
validity  of  their  title  depended  on  the  question  of  fraud.  The 
point  in  issue  made  by  the  bill  was  the  fraud,  and  all  the  de- 
fendants were  interested  in  repelling  this  charge.  Without  ex- 
amining in  detail  all  the  cases  refered  to  by  counsel,  we  deem 
it  sufficient  to  say  that  they  show  either  that  the  defendants 
claimed  the  title  asserted  by  the  complainants,  or  that  they 
claimed  to  derive  title  from  the  same  source,  either  mediately 
or  immediately,  from  which  the  complainant  derived  his ;  then 
some  fact  or  circumstance  was  alleged  which  rendered  the  title 
of  the  defendants  invalid,  which  fact  or  circumstance  being  the 
common  ground  of  defence  to  all,  became  the  connecting  link 
that  bound  them  all  together.  Where  the  defence  of  all  the  de- 
fendants centers  in  the  point  in  issue,  they  may  all  be  joined  in 
one  suit,  notwithstanding  they  may  separately  possess  distinct 
parcels  of  the  property  sought  to  be  recovered ;  but  to  hold  that 
several  defendants,  who  have  no  connection  with  each  other, 
and  who  are  shown  to  hold  by  several  distinct  wrongful  acts, 
may  all  be  joined  in  one  bill,  merely  because  the  equitable  title 
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of  the  complainant  is  the  same  to  all  the  property  sought  to  be 
recovered,  would  in  my  judgment  be  to  deny  altogether  that 
multifariousness  is  an  objection  to  a  bill  in  equity. 

2.  It  is,  however,  insisted  that  the  court  erred  in  dismissing 
the  bill  as  against  those  who  did  not  demur  for  multifariousness, 
even  if  the  bill  was  liable  to  that  objection.  A  demurrer  to  a  bill 
for  multifariousness,  like  a  demurrer  to  a  declaration  for  a  mis- 
joinder of  actions  or  parties,  goes  to  the  whole  suit,  and  if  two 
or  more  are  improperly  joined  in  ihe  same  bill  as  defendants, 
all  or  either  of  them  may  demur. — Boyd  v.  Hoyt,  5  Paige,  Go; 
2  Moloy,  373;  Ward  v.  The  Duke  of  Northumberland  etal.  2 
Anst.  469.  Indeed  it  is  the  well  settled  rule  of  practice  in  the 
English  Chancery  Court,  that  the  court  itself,  with  a  view  to  the 
regularity  of  its  own  proceedings,  may  in  its  dhcrel'ion,  propria 
Jure  insist  upon  the  objection,  although  the  parties  may  waiva 
it. — Story's  Eq.  PI,  '^&84;  Greenwood  v.  Churchill,  1  Mylne 
&  Keene,  546;  Oliver  v.  Piatt,  3  Howard's  U.  S.  333;  10  Ohio 
R.  456.  The  court,  however,  would  seldom  exercise  this  dis- 
cretionary power,  but  should  it  do  so  on  account  of  such  an 
objection  to  the  bill,  and  on  an  appeal  we  should  find  the  bill 
multifarious,  we  cannot  see  how  we  could  say  that  the  court 
erred  without  assuming  to  control  the  court,  when  the  act  was 
within  the  proper  range  of  its  discretion.  The  decree  in  this 
case  shows  that  the  bill  was  dismissed  for  this  specific  reason, 
and  we  find  (he  bill  to  be  multifarious:  We  therefore  cannot 
pronounce  that  the  court  erred.  Had  the  court  overruled 
the  objection  or  allowed  an  amendment  on  the  application  of 
the  plaintiffs,  a  different  question  would  then  have  been  pre- 
sented to  us,  but  the  bill  being  dismissed  and  for  a  sufHcient 
legal  cause,  we  cannot  say  there  is  error,  and  consequently  the 
decree  must  be  affirmed. 

CiiiLTON,  J.,  not  sitting. 

2a 
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POND  vs.  VANDERVEER. 

1.  A  deputy  sheriff  is  notliub-e  to  a  plaintiff  in  attachment  for  furling  to 
require  sufScienb  security  on  the  ivplevy  bond  taken  by  him  for  gooda 
seized  under  the  attachment. 

Error  to  the  Circuit  Court  of  Montgomery.  Tried  before 
the  Hon.  Samuel  Chapraan. 

This  \va&  an  action  on  the  case  by  the  plainiifF  against  the 
defendant  in  error,  for  his  faikire  as  deputy  sheriff  of  Montgont- 
ery  county  to  require  sufficient  security  on  a  replevy  bond  taken 
hy  him  as  such  deputy  for  certain  goods  which  he  had  levied 
on  under  an  attachment  in  favor  of  the  plaintiff,  against  one 
Charles  G.  Mitchell.  The  declaration  contained  two  counts^ 
to  each  of  vv^hich  there  was  a  demurrer.  The  court  sustained 
the  demurrers,  which  is  now  assigned  as  error. 

Belser  &  Harris,  for  the  plaintiff: 

1.  The  demurrer  to  each  count  of  the  declaration  should 
have  been  overruled.  According  to  the  common  law  of  En- 
gland a  deputy  sheriff  could  not  be  sued,  because  in  that  coun- 
try they  were  not  recognised  independent  of  the  sheriff. — Ross 
v.  Lane,  3Hump.  2iS;  Nelson  v.  Rich,  5.  N.  Hamp.  455 ; 
Murrell  v.  Smith,  3  Dana,  462;  Owens  v.  Sates,  4  Bibb,  494  j 
Paddock  v.  Cameron,  8  Cowen,  212. 

2.  In  this  country  the  law  is  different,  because  deputy  sher- 
iffs are  distinct  officers  in  many  respects  from  their  principals. — 
Draper  v.  Arnold,  12  Mass.  450;  Walker  v.  Foxcraft,  2  Green. 
^71  ;  3  Hoi.  Dig.  543,  ^  44 ;  17  Mass.  246 ;  2  N.  Hamp.  89, 

3.  In  Alabama  deputy  sheriffs  are  clearly  recognised  as  civil 
officer  s  indcjpcndent  of  their  yrincipuls,  and  are  bound  by  statute 
for  many  of  their  acts  directly  to  the  injured  party. — Clay's  Di- 
gest, 62,  ^  35;  lb.  217,  %  81 ;  lb.  536,  =^  11  ;  Hill  v.  Fitzpat- 
rick,  6  Ala.  319;  Garner  v.  Clay,  1  Stew.  182. 

4.  Public  convenience  requires  that  the  deputy  sheriff  in 
this  case  and  others  like  it  should  be  held  liable,  and  that  tiie 
opinion  of  the  court  sustaining  the  demurrers  should  be  over- 
ruled. 
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Elmore  &  Yancey,  for  the  defendant. 

CHILTON,  J. — It  is  an  incontrovertible  position  and  otie 
not  gainsayed  by  the  counsel  for  the  plaintiff  in  error,  that  at 
the  common  law  the  deputy  of  the  sheriff  was  not  regarded  as 
an  officer  known  to  the  law,  but  as  the  mere  agent  or  bailiff  of 
the  sheriff  who  alone  was  responsible  for  the  improper  discharge  of 
the  duties  confided  to  his  deputy  and  required  by  law  to  be  per- 
formed by  the  sheriff.  In  several  of  the  States  the  common 
law  has  been  changed  in  this  respect,  and  the  general  deputy  or 
under-sheriff  as  he  is  usually  called,  is  an  officer  recognised  by 
law  and  capable  of  acting  in  his  own  name,  and  is  required  to 
take  an  oath  of  office  and  to  execute  for  the  security  of  the  pub- 
lic a  bond  with  security.  In  such  cases  he  does  not  act  as  the 
sheriff's  servant  or  deputy,  as  in  England.  So  in  Maine  it  is 
held  that  he  acquires  a  special  property  to  himself  in  goods  by 
him  attached,  which  the  sheriff  can  neither  divesl  nor  control. — 
Walker  v.  Foxcraft,  2  Oreenl.  Rep.  270;  see,  also,  McGruder 
y.  Russell,  S  Blackf.  R.  IS,  and  cases  collected  in  3  U.  S.  Dig. 
442,  ct  scq.  In  this  State,  however,  the  common  law,  except 
in  some  slight  particulars  referred  to  by  the  counsel  for  the 
plaintiff  in  error  on  his  brief,  but  which  do  not  at  all  affect  the 
deputy's  liability  in  this  case,  remains  unchanged.  He  does 
his  acts  in  the  name  of  the  sheriff,  Is  appointed  by  and  amenable 
to  him,  gives  no  bond  except  as  required  by  the  sheriff  for  his 
own  indemnity,  and  takes  no  oath  of  office.  His  liability,  ex- 
cept in  the  instances  specially  provided  by  statute,  is  to  the 
sheriff  who  is  responsible  for  his  acts  falling  within  the  scope  of 
Lis  authority. — See  Land  v.  Patterson,  Minor's  Rep.  15;  Mc- 
Gehee  v.  Eastis,  3  Stew.  Rep.  307,  and  cases  and  authorities 
there  cited. 

This  view  is  conclusive  of  the  case  against  the  plaintiff  in  error. 

Let  the  judgment  be  affirmed. 
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MOBLEY  vs.  BILBERRY. 

1.  The  declaration  of  a  vendor,  who  retains  possession  of  the  chattel  after 
the  sale,  tbat  he  is  the  owner  of  it,  is  explanatory  of  his  possession  and 
admissible  in  evidenca  as  a  part  of  the  res  ofsfa: 

2.  Where  on  a  trial  of  the  right  of  property  the  plaintiff  introduces  evi- 
dence to  show  tbat  a  horse,  which  the  claimant  pretended  to  have  given 
to  the  defendant  in  execution  for  the  chattel  levied  on,  was  retained  in 
the  possession  of  and  offered  for  sale  by  the  claimant  after  the  alleged 
contract,  it  is  competent  for  the  claimant  to  rebut  it  hy  proof  that  the 
defendant  bad  no  stable,  tbat  the  horse  waf  fed  with  bis  corn,  and  that 
the  offer  to  sell  was  'aith  his  aathority. 

Error  to  the  County  Court  of  Dallas. 

Evans,  for  the  plaintiff. 

Gayle,  for  the  defendant. 

DARGAN,  C.J. — This  was  a  trial  of  the  right  of  property  to 
one  half  of  three  bales  of  cotton.  On  the  trial  a  bill  of  exceptions 
was  taken  by  the  plaintiff  in  execution  to  the  ruling  of  the  court, 
which  shows  that  the  cotton  was  raised  by  Jacob  Bilberry  and 
Isham  Bilberry,  the  defendant  in  execution;  that  before  it  was  gath- 
ered Jacob  sold  his  interest  in  the  cotton  to  Henry  Bilberry,  the 
claimant's  intestate ;  and  tbat  Henry,  who  had  purchased  Ja- 
cob's interest,  and  Isham,  both  gathered  the  cotton.  There 
was  also  tc-timony  tending  to  show  that  before  the  cotton  was 
hauled  to  the  gin,  Henry  bought  the  interest  of  Isham.  the  defend- 
ant in  execution,  and  gave  him  a  sorrel  mare  in  payment,  and 
thus  became  the  owner  of  the  whole.  The  bill  of  exceptions 
recites  that  there  vras  evidence  tending  to  show  thot  the  pur- 
chase of  Isham's  interest  was  fraudulent  and  intended  to  delay 
and  hinder  his  creditors.  There  was  no  immediate  change  of 
possession,  the  cotton  remaining  at  the  place  where  it  was  raised. 
The  plaintiff  offered  to  proved  by  a  witness  tbat  some  two  or 
three  weeks  after  the  sale  and  whilst  Henry  and  Isham  were  in 
Uie  joint  possession  of  the  cotton  and  were  about  hauling  it  to  a 
gin  house,  he  heard  Isham  say  that  he  was  the  owner  of  the 
cotton.  To  this  testimony  the  claimant  objected  and  the  objec- 
tion was  sustained  bv  the  court. 
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1.  It  is  true  that  the  declarations  of  a  vendor  cannot  be  re- 
ceived as  evidence  to  defeat  his  own  sale  after  it  is  consum- 
mated ;  that  is,  his  statements  narrative  of  the  contract,  as  that 
it  was  without  consideration,  or  fraudulent,  or  upon  a  secret 
trust,  &Cm  are  inadmissible  to  defeat  the  title  acquired  from  hira, 
for  such  declarations  are  no  part  of  the  res  gcsUe. — Thompson 
V.  McBryde  &  Wife,  S  Ala.  R.  G50;  Mawhinney  &  Smith  v. 
Thompson,  at  the  present  term.  But  it  is  equally  true  that  if 
the  vendor  remain  in  possession  after  the  sale,  that  his  declara- 
tions explanatory  of  his  possession,  as  that  he  held  in  his  own 
right  or  for  another,  are  competent  proof.  In  the  case  of  Ab- 
ney  v.  Kingsland  &  Co.  8  Ala.  3-5-5,  it  was  said  that  the  affirm- 
ation of  a  party  in  possession  that  he  held  in  his  own  right  or 
under  another  is  proper  evidence  as  part  of  the  res  gestce,  which 
res  gcsttz  is  the  continuous  possession,  but  beyond  this  such 
declarations  are  inadmissible. — See,  also,  Goodgame  v.  Cole  & 
Co.  12  Ala.  77;  Borland  v.  Mayo,  Sib.  105;  Gary  v.  Tyrrell, 
9  ib,  20G.  These  authorities,  we  think,  fully  establish  that 
the  testimony  tending  to  show  that  Ishara  Bilberry  whilst  in 
possession  of  the  cotton  claimed  it  as  his  own,  should  have  been 
admitted.  What  weight  such  testimony  is  to  have  must  be  left 
to  the  jury.  It  may  in  some  cases  be  entitled  to  but  litde  con- 
sideration, but  it  cannot  be  altogether  rejected,  and  we  think  the 
court  erred  in  rejecting  this  evidence. 

2.  The  plaintiff  offered  evidence  tending  to  show  that  the 
claimant's  intestate  after  the  sale  of  the  cotton  retained  the  pos- 
session of  the  mare  alleged  to  have  been  given  to  Isliam  Bil- 
berry in  payment  of  his  interest  in  the  cotton,  and  also  offered  to 
sell  her.  To  rebut  this  the  claimant  introduced  evidence  show- 
ing that  Isham,  the  defendant,  had  no  stable  in  which  to  keep 
l)er ;  that  after  the  sale  she  was  fed  with  the  corn  of  the  defend- 
ant in  execution;  and  that  he  had  authorised  the  claimant's  in- 
testate to  sell  her.  To  \\m  rebutting  testimony  the  plaintiff 
objected,  but  the  objection  was  overruled.  We  do  not  think 
the  court  erred  in  overruling  this  objection.  The  object  of  the 
plaintiff's  testimony  was  to  show  that  no  consideration  was  ever 
in  fact  paid  for  the  cotton,  because  Henry  Bilberry,  the  pur- 
chaser, did  not  part  with  the  possession  of  the  mare  that  was 
given  or  pretended  to  be  given  in  payment,  and  the  testimony 
in  reply  tended  to  explain  why  the  clainiant's  intestate  offered 
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to  sell  the  mare,  and  also  why  she  recnained  in  his  possession. 
For  this  purpose,  we  think  it  was  properly  admitted.  The 
que-Hon  was  not  between  the  creditors  of  Henry  Bilberry  antl 
]sh;«nj  claiming  that  the  sale  of  the  mare  was  fraudulent  be- 
cause the  vendor  retained  the  possession,  but  it  was  whether 
lieiiry  Bilberry  had  paid  a  valuable  consideration  for  the  cot- 
ton, and  we  think  that  this  testimony  tended  to  rebut  the  pre- 
sumption that  might  have  been  drawn  by  the  jury  from  the  evi- 
dence oflered  by  the  plaintiff,  that  the  claimant  retained  the 
po -session  of  the  mare  after  the  sale,  and  therefore  had  given 
nothing  for  the  cotton. 

Lei  the  judgment  be  reversed  and  the  cause  remanded. 


ROOD  vs.  ESLAVA. 

1.  The  pendency  of  a  suit  for  the  same  cause  of  action  in  a  court  having 
«h<>  jurisdiction  is  not  sufficient  to  abate  a  subsequent  suit  inBtituted  in  a 
court  that  bas  the  rightful  jurisdiction. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  Joim  Brairir. 

This  was  a  case  of  unlawful  detainer  originally  commenced 
by  Eslava  and  others  against  Rood,  before  a  justice  of  the 
peace  in  Mobile  county.  Judgment  was  rendered  by  the  jus- 
tice in  favor  of  Eslava.  Rood  then  took  the  case  by  certiorari 
to  the  County  Court  of  Mobile.  That  court  reversed  the  judg- 
ment of  the  justice  of  the  peace,  and  from  that  judgment  of 
reversal  Eslava  sued  out  a  writ  of  error  to  the  Supreme  Court. 
The  Supreme  Court  at  its  June  term  1S47,  reversed  the  judg- 
ment of  the  County  Court  of  ^Mobile  and  remanded  the  case  to 
to  the  County  Court  with  directions  to  dismiss  the  certiorari  at 
its  next  term.  After  this  decision  of  the  vSupreme  Court  and 
before  the  Countij  Court  Iiad  dismissed  the  certiorari,  Rood  sued 
out  a  certiorari  from  the  Circuit  Court  of  Mobile  to  the  justice 
of  the  peace  to  bring  the  case  into  the  Circuit  Court.     When 
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the  case  came  on  in  the  Circuit  Court  the  certiorari  was  dis- 
missed on  motion  of  Eslava  on  the  j^round  thai  it  was  improperly 
sued  out  brforc  the  certiorari  pending  in  the  County  Court  had 
been  dismissed.  To  this  judgmeal  of  dismissal  the  plaintiff  in 
error  excepted  and  now  assigns  it  as  error. 

Rapier,  for  the  plaintiff  in  error: 

The  County  Court  has  no  jurisdiction  by  certiorari  or  ap- 
peal in  cases  of  forcible  entry  and  detainer,  or  of  forcible  or 
unlawful  detainer. — Clay's  Dig.  253,  %  18;  Dunham  v.  Carter 
et  al.  2  Stew.  496.  The  want  of  jurisdiction  makes  a  judgment 
null  and  void,  and  all  the  procee  lings  connected  therewidi  may 
be  disregarded  as  coram  non  jiidicc. — Latham  v.  Edgarton,  9 
Cow.  227;  Borden  v.  Fitch,  15  Johns.  141;  Mills  v.  Martin,  19 
ib.  33;  Wise  v.  Withers,  3  Cranch,  337.  There  is  nothing 
better  settled,  as  a  general  rule,  than  that  the  pendency  of  a 
suit  in  one  court  may  be  plead  in  abatement  of  a  suit  for  the 
same  cause  of  action  in  another  court ;  but  the  rule  does  not 
apply  where  the  court  in  wlwch  the  suit  is  first  commenced  is 
without  jurisdiction. 

In  pleading  the  pendency  of  a  suit  in  another  court  in  abate- 
ment, it  is  necessary,  especially  where  such  other  court  is  an 
inferior  one  or  a  court  of  limited  jurisdiction,  that  the  plea 
should  make  averments  showing  the  jurisdiction  of  such  other 
court. — See  Newell  et  al.  v.  Newton,  10  Picker.  470,  and  the 
authorities  there  cited.  Any  circuit  judge  may  grant  a  writ  of 
certiorari  returnable  to  any  Circuit  Court  of  the  State. — Clay's 
Digest,  294,  ^  29. 

Jones,  for  the  defendant: 

It  seems  to  be  a  very  general  rule,  and  certainly  a  very  just 
and  proper  one,  that  a  party  shall  not  commence  a  suiteveain  a 
good  cause  of  action,  whilst  he  has  another  suit  pending  previ- 
ously commenced  in  the  same  cause  of  action  against  the 
same  party.  This  is  precisely  the  case  here.  Rood  hini- 
self  had  sued  out  a  certiornn  in  this  case  to  the  Counttj 
Court  of  Mobile,  and  Ixfore  di^missivg  that,  and  whilst 
it  was  yet  pending  he  sue<l  out  this  certiorari  in  the  same  caset 
and  against  the  same  parties,  to  the  Circuit  Court.  It  will  be 
contended  that  as  the  County  Court  had  not  jurisdiction  of  the 
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case,  Rood  was  authorised  to  sue  out  his  certiorari  to  the  Cir- 
cuit Court  before  dismissing  the  certiorari  he  had  previously 
sued  out  to  the  County  Court.  But  in  answer  to  this  it  is 
submitted  that  it  was  by  Ids  own  act  that  he  carried  the  case 
to  the  County  Court,  and  whilst  it  continued  pending  there 
it  did  not  lie  in  his  mouth  to  say  that  that  court  had  no 
jurisdiction  of  the  case.  To  allow  him  to  do  so  would  be  to 
allow  him  to  take  advantage  of  his  own  wrongful  act,  which 
cannot  be  tolerated.  If  A  bring  an  action  of  trespass  to  try 
titles  against  B  in  the  County  Court,  (which  has  no  jurisdiction 
of  such  an  action,)  and  afterwards  whilst  that  is  pending  he 
brings  another  action  of  trespass  to  try  titles  for  the  same  land 
against  B  in  the  Circuit  Court,  and  in  this  last  action  B  pleads 
the  former  action  pending,  would  it  be  a  good  replication  for  A 
to  such  a  plea  that  the  County  Court  had  no  jurisdiction  of  the 
action  he  had  brought  in  if?  Certainly  such  a  replication  would 
not  be  good  for  two  reasons ;  1st,  because  be  would  not  be  al- 
lowed to  allege  and  take  advantage  of  his  own  wrongful  act ; 
and  2d,  because  one  court  could  not  in  this  manner  be  called 
on  lo  decide  on  the  extent  of  the  jurisdiction  of  the  other  court. 
The  fact  that  the  certiorari  in  the  Counly  Court  was  dismissed 
after  the  certiorari  in  the  Circuit  Court  was  sued  out  and  be- 
fore the  motion  to  dismiss  in  the  Circuit  Court  was  made,  can- 
not avail  the  plaintiff  in  error.  It  is  well  settled  that  if  a  subse- 
quent action  be  commenced \\\\\\q  a  prior  one  for  the  same  cause 
of  action  is  pending,  the  pendency  of  the  prior  action  may  be 
pleaded  in  abatement  of  the  subsequent  one,  though  the  prior 
action  may  have  been  discontinued  before  the  plea  was  pleaded. 
J  Ch.  PI.  454,  n,  6 ;  Parker  v.  Colcord,  2  N.  Hamp.  R.  36; 
Frogg's  Ex'r  v.  Long's  Adm'r,  3  Dana's  R.  157.  In  Dean  v. 
Massey,  7  Ala.  001.  this  court  lield  that  an  attachment  sued  out 
and  levied  might  be  pleaded  in  abatement  of  another  attachment 
for  the  same  cause,  though  the  papers  in  the  first  attachment 
were  dcMroyed  hy  the  plaintiff  hejhrc  being  returned  and  before 
the  second  attachment  was  sued  out.  This  is  a  stronger  case 
in  support  of  the  principle  contended  for  than  the  one  now  un- 
der consideration. — See,  also,  Boswell  v.  Tannell  &  Wife,  10 
Ala.  R.  958. 

CHILTON,  J. — This  was  an  action  of  unlawful  detainer 
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brought  by  the  defendants  in  error  against  the  plaintiff  in  error, 
in  December  1845,  to  recover  possession  of  an  eighty  acre  tract 
of  land  described  in  the  complaint  made  before  the  justice  of 
the  peace  before  whom  it  was  tried.  A  recovery  of  the  land 
was  had  before  the  justice  on  the  22d  Dec.  1845.  On  the  6th 
January  1846,  a  certiorari  was  awarded  by  the  county  judge  and 
the  proceedings  had  before  the  justice  were  removed  to  the 
County  Court  of  Mobile,  which  court  at  the  February  term 
1847,  reversed  the  judgment  of  the  justice  of  the  peace.  The 
judgment  of  the  County  Court  was  taken  to  this  court  and  re- 
versed at  the  June  term  1847,  for  want  of  jurisdiction  of  the 
County  Court,  and  the  County  Court  afterwards,  to-wit,  at  the 
February  term  1848,  dismissed  tlie  cause  for  want  of  jurisdic- 
tion. The  plaintiff  in  error  in  the  mean  time,  lo-wit,on  the  5th 
July  1847,  obtained  another  certiorari  returnable  to  the  Circuit 
Court  of  Mobile.  Upon  these  facts  the  Circuit  Court  dismissed 
the  ccrtimari,  and  this  writ  of  error  is  sued  out  to  reverse  this 
latter  judgment. 

The  County  Court  has  no  jurisdiction  of  cases  of  unlawful 
detainer.  The  statute  authorises  a  certiorari  after  a  judgment 
is  rendered  by  the  justice  to  the  Circuit  Court  of  the  county  in 
which  the  proceedings  took  place. — Clay's  Dig.  253,  §  18;  Dun- 
ham V.  Carter  &  Carroll,  2  Stew.  Rep.  496.  This  is  one  of 
that  class  of  cases  where  consent  cannot  confer  jurisdiction. 
Now  it  is  well  settled  that  the  judgment  of  a  court  having  no 
jurisdiction  is  void.  Such  judgment  where  its  validity  is  col- 
laterally called  in  question  may  be  treated  as  a  nullity,  and  all 
its  proceedings  in  the  ca«se  are  coram  non  jtidice  and  of  no 
validity. — Duckworth  v.  Johnson,  7  Ala.  581,  and  the  cases 
there  cited ;  McComb  v.  Elliott,  8  Smeed  &  Mar.  505 ;  10  Pe- 
ters' Rep.  449,  and  cases  on  the  plaintiff's  brief  The  justice 
of  the  peace  would  have  been  compelled  notwithstanding  the 
judgment  of  reversal  pronounced  by  the  County  Court,  to  have 
proceeded  and  awarded  the  writ  of  restitution,  as  the  County 
Court  for  want  of  jurisdiction  could  have  made  no  order  obli- 
gatory upon  him.  So  that  to  deprive  the  plaintiff  in  error  of 
the  benefit  of  his  ccrtioiari  in  the  Circuit  Court  because  at  the 
lime  of  its  issuance  proceedings  upon  the  case  were  being  had 
in  the  CouHty  Court,  would  be  to  repudiate  a  rightful  jurisdic- 
tion in  deference  to  a  court  which  could  not  legally  take  the  first 
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Step  in  the  cause.  The  pendency  of  such  proceedings  in  a 
court  having  no  jurisdiction  over  the  subject  matter  is  no  cause 
for  abatement  of  the  proceeding  on  the  same  case  in  a  court 
which  has,  and  furnishes  no  ground  for  dismissing  it  from  the 
latter  court.  This  point  was  well  considered  in  Newell  v. 
Newton,  10  Pick.  Rep.  470 — and  decided  in  accordance  with 
the  view  here  taken. 

Our  conclusion  is  that  the  Circuit  Court  improperly  dismissed 
the  certiorari  upon  the  state  of  facts  set  out  in  the  bill  of  excep- 
tions. The  judgment  must  therefore  be  reversed  and  the 
cause  remanded. 


Dargan,  C.  J.,  not  sitting. 


McAllister  vs.  the  state. 

1.  If  the  court  in  a  criminal  case  improperly  sets  aside  a  competent  juror 
at  the  instance  of  the  accused,  it  is  an  error,  of  which  hecaonot  be  heard 
to  complain. 

2.  Where  insanity  is  set  up  as  a  defence  to  an  indictment,  evidence  of  the 
state  (jf  the  prisoner's  mind  at  the  time  of  the  trial  is  admissible  for  him, 
as  tending  to  show  his  true  mental  condition  when  the  act  was  committed. 

3.  The  opinions  cf  medical  men,  founded  on  facts  detailed  by  other  wit- 
nesses or  on  their  personal  observation  of  the  accused,  are  admissible  to 
prove  insanity.  Such  opinions,  however,  are  not  conclusive,  but  are  to 
be  weighed  by  the  jury  as  other  testimony. 

4.  To  render  the  defence  of  insanity  available,  the  evidence  should  be  such 

as  to  satisfy  the  jury  that,  at  the  time  the  act  was  done,  the  accused  was 

not  conscious  that  he  was  committing  an  offence  against  the  law  of  Gud 
or  man. 

5.  Where  death  is  caused  by  a  wound  received,  the  person  who  inflicts  it 
is  responsilde  for  its  consequences,  although  the  deceased  might  have 
recovered  by  the  exercise  of  more  care  and  prudence. 

Error  to  the  Circuit  Court  of  Barbour.     Tried  before  the 
Hon.  Thos.  A.  Walker. 

BuFouD,  for  the  plaintiff. 
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Attorney  General,  for  the  Stale : 

I.  The  mode  of  drawing  the  jury,  for  the  trial  of  capital  cases, 
as  pointed  out  in  the  54ih  section,  1 0th  ch.  Penal  Code,  is  merely 
directory. — The  Stale  v.  Brook,  0  Ala.  17. 

1.  Tlie  counsel  for  defendant  objected  to  the  name  of  Reeves 
(one  of  the  jurors  summoned  to  try  the  case,  and  which  was  lost 
from  the  hat)  being  returned  to  the  hat,  and  the  objection  was 
sustained.  If  any  error  lias  ir'.tervened,  it  was  at  liis  instance, 
and  he  cannot  lake  advantage  of  it. — McMillan  v.  Wallace,  3 
Stew.  185. 

2.  No  injury  resulted  to  the  prisoner  on  account  of  Reeves* 
name  being  lost  for  a  time  from  the  box,  for  he  had  not  exhausted 
his  challenges  when  the  jury  was  completed,  and  the  prcsnni])- 
tion  is  that  a  fair  and  unexceptionable  jury  was  obtained,  and 
when  that  is  the  case  the  law  presumes  no  injury  to  either  party. 
Tatum  V.  Young,  1  Port.  309 ;  United  States  v.  Cornell,  2 
Mason  91 ;  The  State  v.  Marshall,  a  slave,  8  Ala.  300. 

II.  The  testimony  of  the  physician  Cleckley,  proposed  on 
the  part  of  the  defence,  was  objectionable. 

1.  The  length  of  time  elapsing  between  the  commission  of  the 
offence  and  the  trial  was  so  great  as  to  afford  no  indication  of 
the  state  of  the  prisoner's  mind  at  the  time  of  the  homicide. — 
Dickinson  v.  Barber,  9  Mass.  227. 

2.  This  testimony  was  not  proposed  to  show  the  state  of  the 
defendant's  mind  ut  the  time  of  the  commission  of  the  crime, 
but  expressly  to  show,  in  the  opinion  of  the  witness,  that  the 
prisoner '*  had  ?/icw  an  insane  eye  and  an  insane  appearance.'* 
McLean  v.  The  Stale,  16  Ala.  680. 

3.  The  evidence  proposed  was  not  based  on  any  facts  or  cir- 
cumstances testi6ed  to  by  the  physician  or  any  other  witness, 
and  therefore  inadmissible. — Clark  v.  The  vState,  12  Ohio,  483; 
Dickinson  v.  Barber,  sujna;  1  Creenl.  Ev.  ^  440. 

III.  The  charge  requested  by  the  prisoner  was  properly  re- 
fused : 

1.  It  was  not  necessary  that  the  wound  should  have  been  the 
immediate  cause  of  the  death. —  1  Russ.  on  Cri.  428;  1  Hale 
P.  C.  428;  Com.  v.  Green,  1  Ashm.  301. 

2.  The  charge  asked  was  abstract. — Pierson  v.  The  State, 
12  Ala.  149. 
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DARGAN,  C.  J. — The  plaintiff  in  error  was  tried  and  con- 
victed in  the  Circuit  Court  of  Barbour  of  the  murder  of  Samuel 
Moreland.  On  the  trial  a  bill  of  exceptions  was  taken  to  the 
ruling  of  the  court,  which  shows  that  after  the  original  list  of 
jiu'ors  was  exhausted,  and  the  jury  not  being  complete,  it  was 
announced  that  the  name  of  one  Reeves,  included  in  the  list 
that  had  been  served  on  the  prisoner,  had  not  been  drawn  from 
the  hat  and  could  not  be  found  in  it.  The  name  was  subse- 
quently found  in  another  place,  and  the  clerk  stated  that  they 
had  been  particular  in  putting  all  the  names  in  the  hat,  and 
thought  it  must  have  fallen  out  by  accident.  Tlie  court  pro- 
posed to  the  prisoner  to  allow  the  name  then  to  be  put  in  the 
hat  and  drawn,  to  which  by  his  counsel  he  objected.  The  so- 
licitor then  moved  the  court  to  place  die  name  in  the  hat  and 
draw  the  same  as  the  name  of  a  juror,  to  which  the  defendant 
also  objected,  and  his  objection  was  sustained  by  the  court.  The 
court  then  proceeded  to  complete  the  jury  according  to  the  sta- 
tute. 

In  the  case  of  The  State  v.  Marshall,  S  Ala.  30G,  it  was  held 
that  the  court  may  in  its  discretion  reject  one  who  is  an  unfit 
person  to  set  as  a  juror,  although  not  disqualified  by  law,  and  if 
the  prisoner  be  tried  by  an  impartial  jury  he  iias  sustained  no  in- 
jury. Whether  the  court  may  set  aside  a  competent  juror 
against  the  wishes  of  the  prisoner,  without  committing  an  error, 
it  is  not  necessary  to  decide ;  but  if  the  prisoner  object  to  the 
juror,  whether  his  objection  is  well  founded  or  not,  and  the  court 
sustains  the  objection,  certainly  he  cannot  be  heard  to  complain 
that  the  court  erred.  If  there  was  error,  it  intervened  at  the 
prisoner's  request  and  for  his  benefit. 

It  was  shown  that  for  some  years  prior  to  the  commission  of 
the  offence  the  defendant's  demeanor  was  strange  and  his  gen- 
eral appearance  wild,  and  there  was  other  evidence  tending  ta 
show  that  the  defendant  was  subject  to  sudden  fits  resembling 
insanity.  The  prisoner's  counsel  then  offered  a  physician  for 
the  purpose  of  showing  that  it  was  his  opinion  that  the  prisoner 
then  had  an  insane  eye  and  an  insane  appearance.  Tiiis  opinion 
was  formed  from  the  appearance  of  the  prisoner  at  the  time  of  the 
trial.  To  diis  testimony  thus  offered  the  State  objected,  and  tiie 
objection  was  sustained.  We  cannot  perceive  on  what  principle 
the  evidence  was  rejected.     It  is  true  that  the  evidence  must 
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show  that  at  the  time  the  act  was  done  the  mental  condition  of 
the  deceased  was  such  that  he  could  not  be  held  criminally  res- 
ponsible for  his  acts — he  must  have  then  been  insane;  but  we 
presume  there  can  be  no  doubt  that  it  is  competent  to  go  into 
an  inquiry  of  the  mental  condition  of  the  prisoner  both  before 
and  after  the  commission  of  the  act.  This  is  the  rule  we  an- 
nounced in  the  case  of  McLean  v.  The  State,  16  Ala.  672,  and 
we  are  satisfied  that  it  is  as  well  sustained  by  auihority  as  it  is 
by  reason.  Ii  is  laid  down  by  Mr.  Greenleaf,  that  evidence  of 
the  state  or  condition  of  the  mind,  both  before  and  after  the  act 
is  done,  is  admissible  evidence — 2d  vol.  §  371 ;  (feee  also  Grant 
V.  Thompson,  4  Conn.  203  ;  Norwood  v.  Marrow,  4  Dev.  & 
Batt.  442 ;)  and  I  cannot  find  it  laid  down  in  any  of  the  com- 
mon law  writers,  that  testimony  tending  to  show  insanity  after 
the  commission  of  the  act  should  be  rejected  as  illegal  testimony. 
Nor  could  it  be  rejected  on  the  ground  that  it  was  opinion 
merely,  for  the  rule  we  think  is  entirely  well  settled  that  the 
opinion  of  medical  men  in  reference  to  the  diseased  condition  oS 
the  mind,  founded  on  the  facts  detailed  by  other  witnesses  or 
from  their  personal  observation  of  the  party  alleged  to  be  insane, 
is  admissible  evidence. — Roscoe's  Grim.  Ev.  137;  Wharton's 
Grim.  Law.  15;  The  Commonwealth  v.  Rogers,  7  Mete.  500; 
Clark  v.  The  State,  12  Ohio,  4S3;  The  State  v.  Brynea,  6  Ala. 
241.  We  presume  that  the  true  reason  why  the  evidence  was 
rejected,  was,  that  in  the  opinion  of  the  court  it  was  wholly  in- 
sufficient to  prove  the  defence  set  up  by  the  prisoner.  But  it 
must  be  borne  in  mind  that  the  duty  of  the  court  is  to  decide  on 
the  legality  and  admissibility  of  the  evidence,  and  not  its  suffi- 
ciency. The  sufficiency  of  the  proof  is  a  matter  exclusively  for 
tlie  jury,  and  it  will  not  be  improper  for  the  court  to  instruct 
them  af  to  the  degree  of  certainty  that  the  evidence  should  pro- 
duce upon  their  minds.  When  the  plea  of  insanity  is  interposed 
to  protect  one  from  the  legal  consequences  of  an  act  which 
amounts  to  a  cri:r.e,  to  render  the  defence  available,  the  evi- 
dence must  be  such  as  to  convince  tlie  minds  of  the  jury  that  at 
the  time  the  act  was  done  the  accused  was  not  conscious  that 
in  doing  the  particular  act  he  was  committing  a  crime  against 
the  laws  of  God  and  his  country.  If  he  knew  right  from  wrong, 
and  knew  tliat  he  was  violating  the  law,  he  is  then  guilty,  for  it 
is  this  conscious  knowledge,  connected  with  the  act,  thai  cousti- 
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tutes  the  crime.  Tiiis  appears  to  me  to  be  the  result  of  all  the 
cases  upon  this  subject. — See  Winslovv  on  Insanity,  2  to  10; 
Roscoe's  Crim.  Ev.  778,  78G.  If,  therefore,  the  accused  insists 
tiiat  he  was  insane,  he  must  adduce  proof  that  will  satisfy  the 
jury  that  the  act  was  not  connected  with  the  knowledge  of  its 
criminality,  and  this  proof  should  be  clear  and  satisfactory.  It 
therefore  follows  that  previous  or  subsequent  insanity  is  no  de- 
fence unless  it  existed  at  the  time  the  act  was  done.  Yet  we 
cannot  reject  evidence  to  prove  insanity  either  before  or  after 
the  act,  for  such  evidence  is  proper  to  be  weighed  by  the  jury 
in  coming  to  a  conclusion  whether  insanity  existed  at  the  lime 
the  act  was  done.  The  opinion  too  of  medical  men  is  by  no 
means  binding  on  the  jury,  even  when  ^hey  have  had  the  most 
ample  opportunity  to  observe  the  character  and  phenomena  of 
this  disease.  Indeed  some  of  the  most  eminent  judges  have 
rejected  the  mere  opinion  of  physicians  altogether.  In  the  trial 
of  the  Earl  of  Ferrers,  Lord  Hardwicke  said,  "You  may  ask 
the  witness  what  are  the  indications  of  insanity,  but  you  shall 
not  transfer  the  witness  to  the  jury  box  and  ask  his  opinion  whe- 
ther insanity  existed  or  not."  But  it  is  now  settled  that  the 
opinions  of  medical  men  may  be  admitted  as  evidence  to  be 
weighed  by  the  jury;  but  if  the  whole  evidence  does  not  satisfy 
their  minds  that  insanity  existed  at  the  lime  the  act  was  done, 
they  should  find  the  prisoner  guilty,  although  the  medical  wit- 
nesses were  of  the  opinion  that  the  prisoner  was  insane. 

The  physician  who  attended  the  deceased  stated  that  the 
wound  inflicted  by  the  prisoner  at  one  time  partially  healed,  and 
lie  thought  the  deceased  recovering,  and  that  he  probably  would 
have  recovered  had  not  a  fresh  hoimorrhage  occurred,  which  in 
his  opinion  resulted  from  some  imprudent  exertion.  But  there 
was  no  other  evidence  that  the  deceased  made  any  imprudent 
exertion.  The  witness  farther  stated  that  the  wound  caused  the 
death.  On  this  evidence  the  prisoner  requested  the  court  to 
charge  the  jury  that  if  they  believed  that  the  deceased  would 
have  recovered  but  for  some  improvident  act  of  his  own,  or  from 
some  other  cause  over  which  the  prisoner  had  no  control,  then 
they  could  not  find  him  guilty  of  murder.  This  charge  the 
court  refused  to  give.  The  law  on  this  subject  is  thus  laid  down 
by  Lord  Hale :  *'  If  a  man  gives  another  a  stroke  which;  it  may 
be,  is  not  in  itself  so  mortal  but  that,  with  good  care,  he  might 
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be  cured,  yet  if  he  dies  of  this  wound  within  tlie  year  and  day, 
it  is  homicide  or  murder,  as  the  case  is,  and  so  it  hath  been  al- 
ways ruled.  But  if  the  wound  or  hurt  be  not  mortal,  but  with 
ill  applications  by  the  parly  or  those  about  him  of  unwholesome 
salves  or  medicines,  the  party  dies,  if  it  can  clearly  appear  that 
this  medicine,  and  not  the  wound,  was  the  cause  of  his  death,  it 
seems  it  is  not  homicide ;  but  then  that  must  appear  clearly  and 
certainly  to  be  so.  But  if  a  mmi  receives  a  wound  which  is  not 
in  itself  mortal,  but  either  for  want  of  helpful  applications  or  ne- 
glect thereof,  it  turns  to  a  gangrene  or  a  fever,  and  that  gangrene 
or  fever  be  the  immediate  cause  of  his  death,  yet  this  is  murder 
or  manslaughter  in  him  that  gave  the  stroke  or  wound,  for  that 
wound,  though  it  were  not  the  immediate  cause  of  his  death,  yet 
if  it  were  the  mediate  cause  thereof,  and  the  fever  or  gangrene 
was  the  immediate  cause  of  his  death,  yet  the  wound  was  the 
cause  of  the  gangrene  or  fever,  and  so  consequently  is  causa 
camati.'" — 1  Hale's  PI.  of  the  Cr.  428.  Nor  will  neglect  or 
disorder  in  the  person  who  receives  the  wound  excuse  the  per- 
son who  gave  it.  Thus  it  was  resolved  that  if  one  receives  a 
wound  who  neglects  to  cure  it,  but  is  disorderly  and  does  not 
observe  that  rule  that  a  wounded  person  should,  if  he  die  it 
is  murder  or  manslaughter  as  the  case  may  be,  because  if  he 
had  not  received  the  wound  he  liad  not  died. — Rew's  casCjKel. 
2G  ;  Ifoscoe's  Crim.  Ev.  574  ;  1  Uuss.  on  Cr.  529  ;  The  Com. 
V.  Greene,  1  Ashm.  289.  If  the  death  be  owing  truly  to  the 
wound,  it  signifies  not  that  the  deceased  would  have  recovered 
under  more  favorable  circumstances,  or  with  more  prudent  care; 
the  death  being  the  result  of  the  wound,  the  party  inflicting  it 
must  be  held  responsible  for  it.  This  is  the  settled  rule  of  law, 
and  it  shows  that  the  court  did  not  err  in  refusing  to  give  the 
charge  requested. 

For  the  error  we  have  pointed  out  in  rejecting  the  evidence 
offered,  we  must  reverse  the  judgment,  and  the  cause  must  be 
remanded  for  another  trial. 
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SPRADLING  &  THOMAS  vs,   THE  STATE. 

1.  The  proviso  to  the  eighth  section  of  the  act  of  the  Hth  Dec.  1819,  rela- 
tive to  the  alternation  of  the  Judges  of  the  Circuit  Courts,  ia  directory 
merely  and  does  not  deprive  them  of  the  power  to  hold  successive  courts 
in  any  one  or  more  of  the  counties  of  their  respective  circuits. 

2.  Whether  or  not  a  judge  is  incompetent  to  hold  the  court  in  which  he  is 
at  the  time  presiding,  is  a  question  that  cannot  be  raised  by  plea  in  a 
proceeding  between  the  public  and  a  third  party. 

3.  An  indictment  charging  a  conspiracy  to  commit  a  burglary,  with  intent 
to  steal  the  goods  of  S  ,  is  suppotted  by  proof  that  the  goods  belonged  to 
S.  and  another,  who  is  his  dormant  partner.. 

Error  to  the  Circuit  Court  of  Lauderdale.  Tried  before  the 
Hon.  Sydney  C.  Posey. 

The  plaintiffs  in  error  were  indicted  for  a  conspiracy  to  com- 
mit a  burglary  by  breaking  and  entering  the  store  house  of  one 
Nathaniel  B.  Sturdevant  with  intent  to  steal,  &c.  the  goods 
of  the  said  Sturdevant.  The  accused  fiJed  two  pleas  to  the  in- 
dictment, which  were  demurred  to  and  the  demurrer  sustained. 
These  pleas  are  sufficiently  recited  in  the  opinion  of  the  court. 
On  the  trial  the  proof  tended  to  show  that  the  goods  which  the 
accused  conspired  to  steal  were  the  property  of  said  Sturdevant 
and  another  person,  who  was  his  dormant  partner,  and  there- 
upon the  counsel  of  the  accused  asked  the  court  to  charge  the 
jury  that  If  they  believed  from  the  evidence  that  the  goods,  which 
the  defendants  conspired  to  steal,  were  not  the  sole  property  of 
Sturdevant,  but  were  the  property  of  said  Sturdevant  and  ano- 
ther, who  was  his  dormant  partner,  they  could  not  find  the  de- 
fendants guilty,  which  charge  the  court  refused,  and  the  defend- 
ants excepted.  The  ruling  of  the  court  and  its  refusal  to  charge 
as  requested  are  now  assigned  as  error. 

L.  P.  Walker,  for  the  plaintiff; 

1.  The  facts  disclosed  by  the  pleas  of  the  defendants  below, 
admitted  by  the  demurrers  and  shown  also  by  the  record  of  the 
organization  of  the  court  at  the  April  term  1849,  which  accom- 
panies and  is  made  part  of  the  record  in  this  case,  clearly  estab- 
lish the  incompetency  of  the  presiding  judge  to  try  the  defend- 
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ants  or  render  judgment  against  tljem.  The  constitution  of 
the  State  provides  that  "  the  Judges  of  the  several  Circuit  Courts 
may  hold  courts  for  each  other  when  they  may  deem  it  expedi- 
ent, and  shall  do  so  when  directed  by  law." — Art.  5,  §7.  They 
were  "directed  by  law"  to  do  so  by  the  act  of  1S19,  which  pro- 
vides they  shall  "so  alternate  that  no  one  judge  shall  hold  the 
courts  of  the  same  circuit  for  two  courts  in  succession,  unless 
called  on  to  do  so  by  the  judge  whose  duty  it  may  to  hold  such 
circuit  on  account  of  sickness  or  other  inability  to  attend. "-Clay's 
Dig.  295,  §  35.  The  effect  of  this  act,  when  considered  in 
connection  with  the  clause  of  the  constitution  refered  to,  is  the 
same  as  if  it  had  been  incorporated  in  that  instrument  as  a  part 
of  it.  "  When  directed  by  law  the  judges  shall  alternate;"  of 
course  it  is  meant  they  shall  alternate  in  the  mode  which  may  be 
pointed  out  by  law.  The  act  of  1819  is  therefore  equivalent  to 
a  positive  constitutional  mandate  that  one  judge  shall  not  hold 
the  same  court  twice  in  succession  unless  compelled  to  do  so  by 
circumstances  which  there  is  no  pretence  existed  in  this  case. 
The  stringent  terms  of  the  act,  the  important  public  policy  up- 
on which  it  was  founded  and  its  close  connection  with  the  clause 
of  the  constitution  refered  to — the  act  being  the  very  lato  there 
lefercd  to — allow  of  no  pretence  that  this  is  a  merely  directory 
statute.  The  incompetency  of  the  presiding  judge  was  pro- 
perly raised  by  both  of  the  pleas  filed  by  the  defendants  below. 
Lyon  V.  State  Bank,  1  Stew.  442,  when  the  facts  of  tlie  case 
and  the  opinion  of  the  court  are  scanned,  has  no  bearing  upon 
the  point.  At  any  rate,  whatever  may  be  the  law  as  to  the  other 
pleas,  the  plea  in  abatement  to  the  array  of  the  grand  jury  was 
right.  Wherever  a  grand  jury  is  from  any  cause  improperly 
organised,  this  is  the  mode  of  taking  advantage  of  the  defect. 
When  the  grand  jury  is  constituted  under  the  directions  of  an 
unauthorised  person — is  empanelled,  charged  and  sworn  by  an 
individual  not  competent  to  sit  as  a  judge  upon  the  occasion,  it 
is  certainly  not  a  lawful  grand  jury,  and  any  indictment  found 
by  it  is  worthless  i  And  a  plea  in  abatement  of  such  indictment 
10  the  array  of  the  grand  jury  is  clearly  proper.  That  the  pre- 
siding judge  below  was  incompetent  to  sit,  see  Blackmon  v. 
Slate  Bank,  3  Pike,  309;  Brown  v.  Fleming,  3  ib.  284 ;  Dunn 
V.  State,  2  ib.  229;  Peter  v.  State,  G  How.  (Miss.)  326;  State  v. 
Choate,  11  Ohio,  611;  Uollusha  v.  Butterfield,  2  Scammon, 
29 
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227.  3  Pike,  309,  is  perfectly  in  point.  It  decides  the  exact 
converse  of  the  proposition  made  by  the  judge  below.  The 
legislative  construction  of  the  act  of  1S19,  as  shown  by  the 
special  act  relieving  the  judge  of  the  Mobile  circuk  from  the 
necessity  of  alternating,  confirnis  the  view  here  taken  as  to  the 
stringency  of  its  provisions.  '■^Contem'poranca  erpositio  fortis- 
sima  est  in  %e."— Clay's  Dig.  292,  ^  IS  ;  Acts  1843,  98,  §  3. 

2.  If  the  judge  below  was  incompetent  to  try  the  defendants, 
it  is  clear  he  had  no  jurisdiction  of  the  case  either  as  to  the  sub- 
ject matter  or  person.  The  whole  proceeding  therefore  is  coram 
uon  judice  and  void. — ^Taylor  v.  Doremus,  1  Harr.  473  ;  State 
V.  Graves,^  8  Miss.  14S;  Lenox  v.  Grant,  ib.  2-54;  Morrison  v. 
McDonald,  8  Shep.  550,  Consequently  there  was  error  ia 
rendering  judgment  against  the  defendants. 

3.  The  charge  asked  by  the  defendants  below  and  refused 
by  the  court  should  have  been  given.  Even  if  it  be  granted 
that  it  was  unnecessary  in  this  indictment  to  allege  the  owner- 
ship of  the  goods  which  defendants  conspired  to  steal,  yet 
as  the  State  has  elected  to  make  that  allegation  and  has  named  a 
particular  person  as  the  owner  of  the  property,  the  allegation  be- 
comes thereby  a  material  one,  and  the  State  was  bound  to  prove 
it  as  made.— Commonwealth  v.  Harley,  7  Mete.  50C;  U.  States 
V.  Port.  3  Day  283-6;  1  Chilty's  Crim.  Law,  169-556-7.  But 
that  the  allegation  of  ownership  was  essential  in  this  indictment, 
see  2  Eussell  Cr. 694-5,  (Am.  ed.  1845);  4  Mete.  111.  Where 
goods  stolen  (or  conspired  to  be  stolen)  are  the  property  of 
partners,  all  the  partners  must  be  correctly  named  in  the  indict- 
ment, otherwise  the  defendant  will  be  acquitted.  And  this  is 
so  though  the  goods  are  in  the  custody  of  one  of  the  part- 
ners.—Arch'd  Cr.  PL  30-168;  2  Phillips  Ev.(C.&H.  n.)  508; 
Hog  v.  State,  3  Blackf.  326  ;  Commonwealth  v.  Trimmer,  1 
Mass.  476;  State  v.  Ryan.  4  McCord,  16 ;  Wharton  Cr.  Law, 
405;  2  Russell  Cr.  101.  The  fact  that  the  partner  not  named 
was  a  dormant  partner  is  immaterial.  Tlie  indictment  must  al- 
lege the  ownership  as  it  is  in  fact  and  not  in  appearance.  The  ' 
question  is,  does  evidence  showing  the  goods  to  be  the  j)roperty 
of  two  persons  conform  to  the  charge  that  they  were  the  pro- 
perty of  one  of  them  ?  Upon  principle  there  can  be  no 
doubt  that  the  variance  was  fatal.  To  whatever  extent  and  for 
whatever  purpose  any  one  has  a  property  in  a  thing  stolen,  to 
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such  extent  and  in  respect  to  such  purpose  it  is  stolen  from  him, 
and  a  theft  of  properly  owned  by  nnore  than  one  person  is  a  theft 
from  all  the  proprietors  or  partocrs. —  1  Hale's  Pleas  Crown, 
-512,  n.  13,  (Am.'  edit.  1817.) 

.    Attorvey  General,  for  the  State. 

1.  The  first  point  presented  by  the  record  is,  were  the  de- 
murrers properly  sustained  by  the  court  below  to  the  pleas  to 
the  jurisdiction  of  the  circuit  judge  who  tried  the  case,  and  the 
array  of  the  grand  jury  who  found  the  bill  of  indictment  against 
the  plaintiffs  in  error ;  or  i«  other  words,  is  it  error  for  a  circuit 
judge  to  hold  two  successi^'e  courts  in  any  county?     The   con- 
stitution  prescribes  there  shall  be  appointed  a  judge  yi/?-  each 
circuit,  who  shall  hold  courts  for  each  other  when  they  shall 
deem  it  expedient,  and  shall  do  so  tvhen  directed  by  law. — Arti- 
cle 5,  §  5,  7.     There  is  nothing  in  the  constitution  of  the  State 
compelling  the  circuit  judges  positively  to  interchange  or  alter- 
nate, but  leaves  it  discretionary  with   them  except  when   ^^ di- 
rected bij  law.''^     Have  they  been  compelled  or  directed  to  do 
so  by  law  ?     The  only  direction  to  them  on  this  subject  is  to  be 
found  in  the  proviso  of  the  act  of  1S19,  (Clay's  Dig.  295,  <^  35,) 
and  thatlcontend  does  notconlain  a  positive  injunction  toalternate 
or  interchange  with  each  other,  but  only  declares  that  nothing  in 
that  act  shall  be  so  construed  as  to  jircvcnt  it.     That  proviso 
when   properly  construed  would  read  thus:    "Provided,   that 
nothing  in  this  act  contained  shall  be  so  construed  as  to  prevent 
the  judges  holding  the  courts  aforesaid  from  so  alternating  that 
no  one  judge  shall  hold  the  courts  of  the  same  circuit  for  two 
courts  in  succession,   unless  called  on  so  to  do  by  the  judga 
whose  duty  it  may  be  to  hold  such  circuit,  on  account  of  sick- 
ness or  other  inability  to  attend."     If  this  is  in  effect  and  sub-» 
stance  a  correct  reading  and  construction  of  that  proviso,  then 
there  is  nothing  which  positively  commands  or  compels  an  in-» 
icrchangc  so  as  to  take  away  the  jurisdiction  or  render  incom- 
petent any  judge  who  shall    preside  at  two  successive  courts< 
It  is  merely  directory  and  intended  to  be  left  to  the  discretion 
of  the  judges.     An  opposite  construction  would  work  great  in- 
jury, in  some  instances,  both  to  public  and  private  interest,  for 
the  single  reason  that  it  might  so  happen  that  a  judge  might  not 
be  able  to  get  anolh.er  judge  to  interchange  with  him,  and  that 
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too  not  from  s'ckness  or  inability  on  the  part  of  the  judge  whose 
duty  it  was  to  hold  such  court,  to  attend.  I  refer  the  court  to 
Knox  V.  Bierne,  &c.  4  Pike,  4G0,  as  a  case  having  some  anal- 
ogy to  this.  If  a  judge  is  incompetent  to  hold  successive  courtSr 
can  it  be  objected  to  his  presiding  at  the  trial  by  way  of  plea  ? 
Lyon  V.  The  Slate  Bank,  1  Slew.  Rep.  442 ;  Beard  v.  Came- 
ron, 3  Murph.  ISl. 

2.  The  proof  that  the  goods  and  chattels  were  the  property 
of  Sturdevantand  his  dormant  partner,  (whose  name  appeared  to 
be  unknown,)  sufficiently  supported  the  allegation  charging  the 
property  in  Stuydevant  alone,  for  Sturdevant  had  the  special 
property  in  the  goods. — 2  Russ.  on  Cr.  159 ;  1  Chitty  PI.  13  ;; 
Roscoe,  515;  Coll.  on  Partn.  59S  ;  Archb.  177;  Clarkson  v. 
Carter,  3  Cow.  85;  Lord  v.  Baldwin,  6  Pick.  548;  Shropshire 
V.  Sheppard,  3  Ala.  733.  The  ownership  of  the  goods  and 
chattels  need  not  be  staled  in  burglary,  and  if  so  stated  need  not 
be  proved. — Arch.  298;  Spencer  v.  State,  13  Ohio,  401. 

PARSONS,  J. — The  plaintiffs  in  error  were  convicted  iti 
the  Circuit  Court  of  Lauderdale  'county  of  a  conspiracy  to 
commit  the  crime  of  burglary,  by  feloniously  and  burglari- 
ously breaking  and  entering  the  store-house  of  o-ne  Nathan- 
iel B.  Sturdevant,  in  said  county,  in  the  night  time.  The 
plaintiffs  in  error  filed  two  pleas  to  the  indictment.  By  the 
first  they  alleged  ''  that  this  court  ought  not  to  have  or  take  fur- 
ther cognizance  of  the  charge  in  the  said  indictment  above  spe- 
cified, because  they  say  that  the  Hon.  Sydney  C.  Posey,  now 
presiding  as  judge  in  this  court,  is  by  law  incompetent  to  try 
and  determine  the  said  indictment;  because  the  said  Hon.  Syd- 
ney C.  Posey,  as  presiding  judge,  did  hold  the  last  term  of  this 
court,  to-wit,  the  term  held  on  the  first  Monday  after  the  fourth 
Monday  in  March  1849 ;"  and  the  plea  further  alleges  that 
Judges  of  the  Circuit  Courts  here  are  not  competent  by  law  to 
hold  two  courts  in  succession  in  the  same  circuit,  unless  called 
on  to  do  so  by  the  judge  whose  duty  it  was  to  hold  such  cir- 
cuit, on  account  of  sickness  or  other  inability  to  attend,  and  the 
plea  states  formally  that  no  cause  of  that  kind  existed.  The 
second  plea  alleges  that  the  grand  jury  that  found  the  indict- 
ment was  organised  at  that  term  of  the  court  by  the  same  judge, 
and  then  his  supposed  incompetency  is  alleged,  as  in  the  first 
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iplea,  as  an  objection  to  liie  grand  j«ry«  The  solicitor  demur- 
red to  each  of  the  pleas  and  the  demurrers  were  sustained  by 
the  same  judge  at  the  same  term  of  the  court;  and  now  the 
main  question  in  tiie  cause  is,  was  it  right  to  sustain  the  demur- 
rers ■?  This  question  leads  us  to  consider  the  constitution  so  far 
as  it  relates  to  it,  «nd  tlie  statute  made  in  pursuance  thereof. 
The  authorities  to  which  we  have  been  re&red  by  the  counsel 
for  the  plaintiffs  in  error  have  been  examined  and  attentively 
considered ;  aod  although  tliis  opinion  is  formed  in  view  of 
ihera,  it  is  not  necessary  that  they  should  be  particularly  com- 
mented on. 

The  Circuit  Courts  have  original  jurisdiction,  under  the  con- 
stitution, of  all  matters  of  litigation,  whether  criminal  or  civil, 
with  certaia  exceptions  wliich  need  not  be  noticed  in  this  place; 
find  the  Sta4e  is  divided  ioto  circuits  by  authority  of  the  consti- 
tution, and  it  provides  that  there  shall  be  appointed  a  judge  for 
each  circuit,  who  shall  after  his  appointment  reside  in  the  cir- 
cuit for  which  he  may  be  appointed ;  and  further,  according  to 
the  constitution,  the  Judges  of  the  Circuit  Courts  are  to  be  con- 
servators of  the  peace  within  tlieir  respective  circuits.  It  is 
further  provided  by  the  constitution  that  the  judges  of  the  seve- 
ral Circuit  Courts  Jnay  hold  courts  for  each  other  when  they 
may  deein  it  expedient,  and  shall  do  so  when  directed  by  law. 
From  this  it  is  evident  that  each  judge  of  the  Circuit  Courts 
Jiad  plenary  jurisdiction  within  his  circuit,  and  that  he  might 
Jiold  all  the  courts  thereof;  but  that  he  might  hold  courts  within 
another  circuit,  wlien  deemed  ex|)edient,  and  sliould  do  so  when 
required  by  law.  There  is  nothing  in  the  constitution  to  au- 
thorise the  idea  that  a  judge's  ju'isdiciion  within  his  own  cir- 
cuit was  on  any  contingency  to  coase  for  a  moment ;  but  it  is 
clear  that  additional  duties  might  be  performed  by  him,  and  in 
the  event  of  a  law  to  that  effect,  should  be  performed  by  him. 
This  brings  us  to  the  act  of  1S19,  the  proviso  of  which  is  re- 
Jied  on  by  the  counsel  of  the  plaintiffs  in  error,  and  which  is  in 
these  words:  "iVcru/ct/,  that  nothing  in  this  act  contained  shall 
be  so  construed  as  to  prevent  the  interchange  of  ridings  by  such 
judges  in  their  several  circuits  in  the  manner  hereinafter  pointed 
out,  that  is  to  say,  the  judges  holding  the  courts  aforesaid  shall 
so  alternate  that  no  one  judge  shall  hold  the  courts  of  the  saniG 
circuit  for  two  courts  iu  succession,  unless  called  on  to  do  so  by 
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the  jixn]ge  whose  duty  it  may  be  ro  hold  such  circuit,  on  account 
of  sickness  or  other  inability  to  attend." — Clay^s  D.  295,  "^  35. 
We  think  this  proviso  was  intended  to  operate  on  the  judges 
only,  and  not  to  confer  any  rights  upon  the  parties,  more  espe- 
cially those  in  whose  causes  the  judge  had  no  manner  of  inter- 
est. The  proviso,  as  we  think,  was  merely  directory ;  and  we 
understand  that  the  circuit  judges  have  for  so  long  a  time  and 
so  frequently  acted  upon  this  construction  that  at  this  late  day 
we  are  not  willing  to  declare  their  acts  to  be  void,  for  this  con- 
struction has  from  the  first  been  plausible  at  least.  Under  any 
other  construction  it  would  be  necessary  to  consider  the  consti- 
tutionality of  the  proviso,  which  as  a  statute  taking  away  a  ju- 
risdiction given  by  the  constitution,  would  be  void.  It  is  not 
denied  by  the  pleas  but  that  Judge  Posey  was  the  proper  judge 
of  that  circuit.  If  he  had  been  actually  exercising  the  duties  of 
that  office  only  by  color  of  right,  it  is  at  least  questionable 
whether  third  persons  or  individuals  of  any  class  could  take 
advantage  of  the  question  of  his  legal  right  to  do  so.  S.  C. 
Posey  was  even  at  that  time  judge  tie  facto,  at  least  of  that  cir- 
cuit. He  is  not  a  party  to  this  record  and  cannot  be  legally 
heard  in  the  discussion  of  these  pleas,  but  our  decision  would 
as  effectually  decide  on  his  authority  to  act  in  the  circuit  as  a 
judge  a-l  iliat  time  as  if  he  were  a  party.  Hence  the  question 
whether  an  officer  holds  Je  facto  or  de  jure,  rs  to.be  made  by  a 
proceeding  directly  against  him  and  to  which  he  is  a  party. — 
Fowler  v.  Bebee  et  al.  9  Mass.  R.  231.  And  this  principle  has 
been  thought  to  apply  to  a  judicial  officer  in  questions  only 
concerning  third  persons  or  the  public. — Mclnstry  v.  Tanner, 
9  Johns.  R.  135  j  The  People  v.  Collins,  7  ib.  552.  Besiiles 
there  are  English  and  Penns-ylvania  authorities  upon  the  general 
question,  which  need  not  be  noticed.  Our  predecessors  had 
occasion  heretofore  to  look  into  the  question  whether  or  not  a' 
plea  objecting  to  the  judge  personally  can  be  sustained. — Lyon 
V.  The  State  Bank,  1  Stew.  442.  There  is  nothing  in  that  case 
against  our  conclusion  in  this,  but  rather  for  it.  There  is  a 
North  Carolina  case  which  deserves  to  be  noticed — Beard  v. 
Cameron,  3  Murphey's  It.  ISl.  In  that  State  the  Governor 
with  the  advice  of  the  Council  of  the  State,  might  fill  certair> 
vacancies,  including  those  of  the  judges,  by  granting  a  tenjpo- 
rary  commission  ;   which   vacancies  were   to  occur  during  the 
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recess  of  the  General  Assembly.  One  of  the  judges  died,  not 
during  the  recess,  but  during  the  session  of  the  Legislature,  and 
Gov.  Branch  filled  the  vacancy  by  a  temporary  appointment. 
The  person  appointed  by  Gov.  Branch  met,  in  a  civil  suit,  with 
a  state  of  pleading  which  required  kim  to  decide  the  question  of 
his  riijht  to  hold  the  court.  In  that  case  Jud<j;e  Henderson,  of 
the  Supreme  Court,  whose  opinion  was  concurred  in  by  the 
court,  said — ^"It  is,  to  my  mind,  a  very  strange  and  incongru- 
ous proposition  that  an  answer  is  required  to  be  given  by  A.  B. 
whether  he  be  a  judge,  which  answer  he  cannot  give,  unless  he 
be  a  judge.  I  plead  that  you  are  not  a  judge:  A  judge  alone 
can  decide  the  plea;  and  I  call  on  you  to  decide.  This  cer- 
tainly cannot  be  the  way  of  testing  Judge  Baker's  appointment. 
The  way  is  very  simple,  but  it  is  not  for  the  court  to  point  it 
oux.  It  is  said  that  the  extent  of  the  jurisdiction  of  all  courts  is 
settled  by  the  courts  themselves.  This  is  true ;  but  then  it 
must  be  remembered  that  in  all  such  cases  there  is  a  court  com- 
petent to  decide,  and  it  is  called  upon  not  to  decide  whether  it 
is  a  court,  but  the  extent  of  its  jurisdiction."  In  the  present 
case,  the  court  was  called  upon  to  decide  whether  at  that  time 
and  place  it  was  a  court.  This  it  could  not  decide,  unless  it 
were  "  then  and  there"  a  court :  which  seems  to  prove  that  such 
a  question  could  not  be  made  before  the  judge  himself,  but  if 
made  at  all,  must  be  made  against  him  by  a  direct  proceeding 
rn  behalf  of  the  State.     It  is  an  affair  between  him  and  the  State. 

As  to  the  next  point,  we  are  entirely  satisfied  that  there  is 
nothing  in  the  defence,  that  there  was  proof  tending  to  show  that 
Sturdevant  had  a  dormant  partner  in  the  house,  mentioned  iii 
the  indictment. 

Let  the  Judgment  be  affirmed. 
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1.  D.  find  L.  entered  into  a  contract,  by  •which  the  former,  in  consideration 
of  $400,  agreed  to  hire  to  tfeu  latter  for  a  year  certain  slayes,  and  to  su- 
perintend them  as  an  overseer,  and  work  as  a  laborer.  Poon  afcer  D.. 
had  delivered  the  slaves  and  entered  on  the  performance  of  his  contract^ 
L.,  for  good  and  sufficient  cause,  diffcharged  him  from  his  service.  D.y. 
when  he  left,  carried  the  slaves  off  with  him,  and  L.  with  another  went 
in  pursuit  and  retook  the  sLives,  whereupon  D.  sued  them  in  trespass  :— 
Ildd — 1st.  That  the  contract  vested  the  title  to  the  slaves  in  L. ;  and 
although  the  hiring  of  the  slaves  and  of  D.  as  an  overseer  was  an  entire 
contract,  L.'s  title  to  the  slaves  was  not  divested  by  the  discharge  of  D. 
from  his  service.  2d.  That  D.  having  no  right  to  take  the  slaves,  L.  was 
not  guilty  of  a  trespass  in  peaceably  reclaiming  the  possession. 

Error  to  the  Circuit  Court  of  Barbour.  Tried  before  the 
Hon.  Tho3.  A.  Walker. 

P.  T.  Sayre,  for  the  plaintiffs  in  error. 

BuFORD,  for  the  defendant. 

CHILTON,  J. — This  was  an  action  of  trespass  brought  by 
the  defendant  in  error  against  tlie  plaintiffs  for  forcibly  seizing 
and  carrying  away  divers  slaves  and  othsr  personal  chattels  of 
the  defendant.  Plea,  not  guilty;  verdict  and  judgment  for  the 
plaintiff  below. 

A  bill  of  exceptions  was  sealed  upon  the  trial,  frora  vvhick  it 
appears  that  the  plaintiff  below  showed  that  the  property  upon 
which  the  trespass  had  been  committed  was  in  his  possession 
under  a  contract  of  hiring  for  the  year  1S4S.  The  defendants 
then  showed  that  while  the  plaintiff  was  thus  in  possession,  the 
defendant  Leaird  made  with  the  plaintiff  a  contract  as  follows: 
"Eufaula,  Jan'y  10th,  1848.  This  is  to  certify  that  I  have  this 
day  hired  to  L.  J.  Leaird  eight  negroes,  namely,  Philip,  Charity, 
Mike,  Bill;  Boy,  Ol,  Fann  and  Price,  and  the  service  of  me  as 
overseer  and  laborer  for  this  year,  for  the  sum  of  four  hundred 
dollars,  and  am  to  furnish  my  own  meat  and  bread,  and  two 
horses,  one  yoke  of  oxen  and  cart,  for  the  use  of  the  farm — 
(signed) — Benj.  A.  Davis";  and  proved  that  the  defendant  in 
error  went  upon  the  farm  and  with  the  said   slaves  commenced 
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work  in  accordance  with  the  terms  of  said  written  contract ;  that 
after\yards,  for  cause,  admitted  by  the  counsel  for  the  plaintiff 
below  to  be  sufficient,  the  defendant  Leaird  refused  to  let  the 
plaintiff  continue  in  his  employment.  The  plaintiff  went  off 
and  took  with  him  the  slaves,  which  he  had  hired  to  the  defend- 
ant Leaird,  bnt  the  latter  pursued  him  and  forcibly  reclaimed 
them.  It  does  not  appear  that  any  actual  violence  was  done,  or 
any  more  force  wa.s  used  than  was  necessary  to  reclaim  the  pro- 
perty. The  defendant  Leaird  having  taken  the  property  back 
to  his  farm,  where  by  the  contract  they  were  to  work,  the  plain- 
tiff instituted  this  action  for  the  trespass.  For  him  it  was  in- 
sisted that  the  contract  was  entire,  and  that  although  he  gave 
the  defendant  Leaird  sufficient  cause  to  turn  him  off  from  the 
employment  and  labor  stipulated  for  in  the  contract,  and  the 
said  defendant  for  such  cause  did  turn  him  off,  yet  he  was,  upon 
being  turned  off,  entitled  to  his  slaves  and  other  property,  and 
the  defendant  had  no  right  to  detain  it  the  balance  of  the  term ; 
that  if  having  possession  of  said  property,  after  he  was  thus  turned  . 
off,  the  defendant  took  it  forcibly,  the  plaiiitiff  had  the  right  to 
recover  for  such  trespass.  This  was  substantially  the  opinion 
of  the  law  entertained  by  the  court  below,  and  which  he  gave 
in  the  form  of  instructions  to  the  jury,  refusing  instructions  as- 
serting a  contrary  proposition.  The  legality  of  the  instructions 
given,  &c.,  are  presented  for  our  consideration  by  the  assign- 
ment of  error. 

We  have  no  hesitation  in  pronouncing  this  an  entire  contract. 
See  Story  on  Contr.  (2  edit.)  §'^  21-2-3;  see,  also,  Nesbitt  et  al. 
v.  Drew,  at  the  present  term,  and  cases  there  cited.  The  effect 
of  the  contract  is  to  vest  in  Leaird  the  ownership  of  the  slaves 
hired  by  Davis  to  him  for  and  during  the  term  for  which  they 
were  hired,  as  also  the  other  property  which  passed  by  the  same 
contract. — Rix,  adm'r,  v.  Diliahunty,  8  Por.  Uep.  133.  The 
title  having  thus  vested,  wsfe  not  divested  by  Leaird  turning 
Davis  off  for  a  cause  adn)itted  to  be  sufficient,  for  if  the  cause 
justified  Leaird's  act,  he  was  guilty  of  no  violation  of  the  con- 
trac^t,  and  certainly  Davis  cannot  avail  himself  of  his  own  viola- 
lion  in  failing  to  comply  with  it,  to  re-vest  himself  with  the 
property  and  defeat  the  right  which  had  vested  in  Leaird  and 
which  he  was  unwilling  to  surrender.  Suppose  Leaird  had 
paid  him  the  $100  in  fulfilment  of  the  contract  on  his  part,  and 
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after  having  delivered  the  property  to  Leaird,  Davis  should  so 
demean  himself  as  to  make  it  indispensable  to  dismiss. him, 
would  it  not  be  manifestly  absurd  to  say  that  because  by  the  wrong- 
ful act  of  Davis,  Leaird  bad  not  received  all  he  had  contracted 
and  paid  for.  therefore  he  should  have  nothing'^  Leaird  does 
not  destroy  the  entirety  of  the  contract  on  his  part,  by  a  justifi- 
able act — he  loses  no  right  to  avail  himself  of  it,  as  far  as  he  may 
do  SO;  by  the  wrongful  violation  of  the  agreement  by  Davis — so 
the  latter  gains  no  right  as  founded  upon  his  own  wrong.  It  is 
unnecessary  now  to  decide  what  would  be  the  rights  of  Davis 
growing  out  of  the  contract  after  he  was  turned  off  for  good 
and  sufficient  cause.  All  we  are  called  upon  to  decide  in  the 
present  posture  of  the  case  is,  that  Leaird  electing  to  hold  on  to 
the  contract  thus  partially  performed  by  Davis,  had  the  right  to 
the  property  for  the  term  agreed  upon  ;  and  having  the  right  to 
the  property,  Davis  had  no  right  to  take  it  away  from  him;  but 
having  taken  it  away  wrongfully,  Leaird  had  the  right  of  recap- 
tion, and  having  taken  his  own  property  (for  the  time  being)  he 
cannot  be  held  responsible  either  civilly  or  criminally,  unless 
indeed  he  was  guilty  of  an  actual  breach  of  the  peace. — 
See  3  Black.  Com.  3-4-5,  and  authorities  cited  in  note  3,  p.  3 ; 
Chitty's  Black,  vol.  2.  So,  in  taking  the  property  under  the 
facts  shown  in  the  bill  of  exceptions,  Leaird  committed  no  tres- 
pass on  the  property  of  Davis,  but  took,  or  rather  reclaimed  his 
own. 

This  short  statement  of  the  law  which  must  govern  the  case, 
shows  the  Circuit  Court  entirely  misconcieved  the  rights  of  the 
parties  growing  out  of  the  contract  and  as  affected  by  their  sub- 
sequent conduct.  The  judgment  must  therefore  be  reversed 
and  the  cause  remanded. 
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1.  "When  it  is  shown  that  a  crime  has  been  committed  and  the  circumstan- 
ces point  to  the  accused  as  the  guilty  agent,  facts  tending  to  show  a  mo- 
tive, although  remote,  are  adniissibie  in  evidence.  The  jury,  however, 
cannot  be  too  cautious  with  respect  to  the  importance  they  attach  to 
this  species  i-f  testimony. 

2.  There  is  a  wide  difference  between  presumptions  of  law  and  presump- 
tions ('f  fact.  The  law  draws  no  presumption  except  from  facts,  which, 
unexplained,  are  conclusive  of  guilt ;  but  presumptions  of  fact  are  to  be 
drawn  by  the  jury,  and  every  fact  that  tends  to  prove  the  guilt,  or  to 
prove  a  fact  that  is  evidence  of  it,  is  admissible  and  proper  for  their  con- 
sideration. 

Error  to  the  Circuit  Court  of  Dallas.  Tried  before  the 
Hon.  Nath.  Cook. 

Evans,  for  the  plaintiff: 

1.  It  h  an  established  and  inflexible  rule  of  evidence  that 
the  testiniony  offered  must  tend  to  support  the  issue,  otherwise 
it  will  be  rejected. — Rasco  &  Brantly  v.  Willis,  5  Ala.  3S ;  1 
Stark.  Ev.  949. 

2.  The  fact  that  the  prisoner  and  the  deceased  twelve  months 
previous  to  the  date  of  the  alleged  homicide  were  living  together 
as  husband  and  wife,  and  that  they  then  quarreled  and  separated, 
does  not  tend  even  remotely  to  establish  the  issue  before  the 
jury.  The  objectionable  character  of  this  evidence  is  rendered 
more  apparent  by  the  fact  shown  '}§  the  bill  of  exceptions,  that 
the  prisoner  and  the  deceased  had  continued  on  good  terms 
with  each  other  from  that  time  down  to  the  date  of  the  killing. 
The  only  question  before  the  jury  was  as  to  whether  the  pri- 
soner or  some  other  person  was  the  guilty  agent  in  producing 
the  death  of  the  deceased.  The  character  and  grade  of  the 
crime  admitted  of  no  question.  The  main,  if  not  only  issue 
was,  whether  the  prisoner  was  the  person  by  whom  the  alleged 
crime  was  perpetrated. 

'i.  'J'hc  testimony  objected  to  was  inadmissible  even  to  show 
the  intent.  It  could  not  conduce  to  establish  the  malice  of  the 
prisoner.  It  was  too  remote  in  time  from  the  dale  of  the  al- 
leged quarrel,  and  could  not  without  a  most  strained»and  vio- 
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lent  presumption  be  held  to  be  indicative  of  malice,  ill  will,  or 
previous  grudge.  Tt  has  no  connection  with  the  transaction 
then  the  subject  of  inquiry,  and  did  not  tend  to  elucidate  that 
transaction  or  to  establish  even  by  any  legitimate  inference  the 
motives  of  the  prisoner. 

4.  We  cannot  say  that  the  prisoner  has  not  been  injured  by 
the  admission  of  testimony  which  ought  to  have  been  excluded. 
We  cannot  know  how  far  the  testimony  may  have  influenced, 
perhaps  decided  the  verdict.  The  court  will  presume  that  the 
prisoner  was  injured  by  the  admission  of  such  testimony.  "If 
A.  and  B.  quarrel  and  they  are  reconciled  and  afterwards  fall  out 
again,  and  A.  kill  B.,  it  will  not  be  presumed  that  the  parties 
fought  on  the  old  grudge." — 1  Stark.  Ev.  94S-9. 

Attorney  General,  for  the  State : 

1.  An  old  grudge  between  the  parlies  is  always  permissible 
to  be  proven,  although  where  a  reconciliation  takes  place  the 
homicide  is  not  attributable  to  the  old  grudge  unless  it  clearly 
appear. — Stone's  case,  G  Humph.  27,  where  the  parties  quar- 
reled seven  years  before  the  homicide. 

2.  The  testimony  of  the  quarrels  and  separation  of  prisoner 
and  deceased,  who  were  man  and  wife,  was  not  introduced  for 
that  purpose,  but  to  repel  tiie  presumption  of  innocence  arising 
from  the  conjugal  relation  of  the  parties. — State  v,  Watkins, 
9  Conn.  Rep.  47. 

3.  Every  fact  and  circumstance  upon  which  a  presumption 
or  inference  can  be  founded  of  the  matter  in  issue,  is  admissible 
in  evidence — and  sometimes  a  whole  life  may  be  reviewed  to 
find  out  something  that  points  to  the  guilt  of  the  party  accused, 
his  occupation,  &c. 

4.  It  is  sometimes  difficult  to  draw  the  line  between  relevant 
and  irrelevant  testimony.  But  the  rule  in  civil  cases  is,  that 
unless  the  evidence  is  clearly  irrelevant  it  is  admissible.  How 
much  more  so  should  it  be  in  criminal  cases'?  The  jury  is  to 
weigh  the  testimony.  Evidence  of  a  distinct  substantive  of- 
fence cannot  be  admitted  in  support  of  another  offence.  The 
converse  of  that  rule  should  be  allowed,  to-vvit,  evidence  upon 
which  a  separate  and  distinct  charge  cannot  be  based  should  be 
admitted.  No  separate  charge  can  be  based  on  the  quarrels,  &c. 
Stone  V.  Btate,  6  Humph.  27. 
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DARGAN,  C.  J. — The  plainiifFin  error  was  tried  and  con- 
victed of  the  nnurder  of  Ellen,  a  slave.  During  the  progress  of 
the  trial  a  bill  of  exceptions  was  taken  which  shows  there  was 
no  direct  proof  implicating  the  accused  in  the  commission  of  the 
crime,  but  various  circumstances  were  proved  tending  to  show 
that  he  was  the  guilty  agent.  It  appeared  that  the  deceased  and 
the  accused  had  been  seen  together  on  the  day  the  homicide 
was  committed,  going  apparently  in  the  direction  of  the  church, 
and  he  had  been  seen  afterwards  to  return  alone.  It  was,  how- 
ever, shown  that  he  did  not  intend  going  all  the  way  to  the 
church,  but  intended  to  accompany  her  a  part  of  the  way  only. 
The  dead  body  was  found  about  half  a  mile  from  the  road  lead- 
ing to  the  church,  in  an  old  field  and  apparently  murdered. 
The  tracks  of  two  persons  were  discovered  leading  from  the 
road  to  the  place  where  the  body  was  found.  The  impress  of 
one  was  that  of  a  shoe  ;  the  other  the  track  of  a  bare  foot.  In- 
dications of  a  violent  struggle  were  visible  near  the  place  where 
the  body  was  discovered,  and  a  single  track  was  discovered 
leading  off  from  the  body.  This  was  a  shoe  track,  which  after 
proceeding  some  distance  was  changed  to  the  track  of  a  bare 
fool.  The  prisoner  was  bare  foot  when  he  returned  and  also 
when  he  left  home.  He  did  not  attempt  to  conceal  himself,  but 
returned  to  the  plantation  and  was  engaged  in  his  ordinary  busi- 
ness when  arrested.  Several  witnesses  who  had  examined  the 
tracks  near  the  dead  body  testified  that  they  corresponded  with 
the  tracks  of  the  prisoner.  The  prosecutor  then  offered  a  wit- 
ness lo  prove  that  the  deceased  and  the  prisoner  were  husband 
and  wife,  and  about  a  year  previous  to  the  homicide  they  had 
quarreled  and  separated,  but  it  was  not  shown  that  there  had 
been  any  quarrels  between  iheni  since  the  separation,  or  that 
they  ever  were  reconciled.  To  this  testimony  thus  offered  the 
prisoner  objected,  but  his  objection  was  overruled.  This  evi- 
dence was  exceedingly  remote  and  entitled  to  but  little  weight 
from  the  jury  in  coming  to  a  conclusion  as  to  the  guilt  or  inno- 
cence of  the  prisoner,  but  we  cannot  say  that  the  court  erred  in 
admitting  it.  When  it  is  shown  that  a  crime  has  been  commit- 
ted and  the  circumstances  point  to  the  accused  as  the  guilty 
agent,  then  proof  of  a  motive  to  commit  the  offence,  though 
weak  and  inconclusive  evidence,  is  nevertheless  admissible. — 
I  Stark.  Ev.  502 ;  Wills  on  Presump.  Ev.  66.     On  the  other 
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hand,  the  total  absence  of  all  motive  or  reason  why  the  accused 
should  do  the  act,  must  always  operate  strongly  in  his  favor, 
when  the  inquiry  is  whether  the  accused  perpetrated  the  deed 
and  the  evidence  to  prove  his  guilt  is  circumstantial  only.  But 
it  must  be  apparent,  that  if  a  motive  be  evidence  in  such  cases 
to  be  weighed  by  the  jury,  then  evidence  tending  to  prove  the 
existence  of  the  motive  cannot  be  rejected.  It  may,  however, 
be  well  to  remark  that  a  jury  cannot  be  loo  cautious  in  attach- 
ing importance  to  such  evidence,  for  if  the  motive  itself  is  a 
weak  and  inconclusive  circumstance,  how  much  less  conclusive 
is  the  evidence  which  only  tends  to  prove  the  existence  of  the 
motive?  Such  evidence,  however,  cannot  be  wholly  rejected — 
it  must- go  to  the  jury,  but  they  should  be  guarded  as  to  the 
importance  they  attach  to  it.  The  testiniony  objected  to  shows 
that  the  prisoner  and  the  deceased  had  lived  together  as  hus- 
band and  wife,  but  about  a  year  before  the  homicide  had  quar- 
reled and  separated,  and  there  was  no  proof  to  show  that  their 
relations  had  been  restored,  or  that  a  reconciliation  between 
them  had  ever  taken  place.  The  evidence  therefore  tended  to 
prove  a  state  of  ill  feeling  or  hatred,  from  which  not  unfre- 
quently  springs  the  spirit  of  revenge  for  either  fancied  or  real 
wrongs.  Had  there  been  no  other  circumstance  implicating  the 
accused  as  the  guilty  agent,  such  proof  could  have  had  no  le- 
gitimate influence  and  might  well  have  been  rejected:  But  as 
other  circumstances  did  exist  pointing  to  the  prisoner  as  the 
perpetrator  of  the  crime,  the  court  violated  no  rule  of  law  in 
admuting  it  to  go  to  the  jury.  It  is,  however,  urged  that  if  two 
quarrel  and  subsequently  are  reconciled  to  each  other,  that  the 
law  will  not  presume  that  malice  exists  between  them.  This  is 
true,  and  the  law  probably  would  not  have  presumed  malice  or 
even  ill  feeling  between  the  prisoner  and  the  deceased  from  their 
former  relations  and  their  quarrel  and  separation.  But  there  is 
a  wide  difference  between  the  presumptions  of  law  and  the  pre- 
sumptions of  fact.  The  law  draws  no  presumption  or  inference 
but  from  facts,  which,  unexplained,  are  conclusive  of  guilt. 
But  presumptions  of  fact  are  to  be  drawn  by  the  jury,  and  every 
fact  that  tends  to  prove  the  guilt,  or  to  prove  any  fact  that  is 
evidence  of  guilt,  however  conclusive  such  fact  may  be,  is  ad- 
missible evidence.  The  prisoner  could  have  destroyed  the  en- 
tire weight  of  tills  evidence  by  proving  that  subsequent  to  his 
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quarrel  and  separation  from  the  deceased,  a  reconciliation  had 
taken  place,  if  indeed  such  had  been  the  case.  This,  however, 
he  did  not  attempt  to  do,  but  relied  on  his  objection  to  the  com- 
petency of  the  evidence.  We  are  unable  to  say  that  it  was  im- 
proper to  admit  it  under  the  circumstances  of  this  case,  and 
consequently  the  judgment  must  be  affirmed  and  sentence  of 
death  be  here  pronounced  against  the  prisoner  upon  the  verdict, 
in  accordance  with  the  statute. 


LOFTIN,  Garnishee,  vs.  SHACKELFORD. 

1.  An  equitable  demand  cannot  be  set  off  by  a  garnishee  in  a  court  of 
law  against  bis  indebtedness  to  the  defendant. 

Error  to  the  County  Court  of  Sumter. 

Huntington,  for  ♦he  plaintiff: 

The  service  of  garnishment  merely  creates  a  lien  on  the  fund 
attached  for  the  benefit  of  the  credhor,  between  whom  and  the 
garnishee,  if  the  fund  be  liable,  the  relation  of  trustee  and  cestui 
que  trust  immediately  springs  up  by  operation  of  law.  Li^the 
older  States,  at  least  in  parts  of  New  England,  the  garnishee  is 
technically  styled  trustee  after  judgment,  and  the  process  is 
known  as  trustee  process.  The  question  at  issue  is,  whether 
the  party  served  with  process  holds  any  thing  which  by  reason 
of  the  inability  of  the  principal  debtor  to  satisfy  the  debt,  ought 
to  be  decreed  as  held  in  trust  for  the  principal  creditor.  In 
Piquet  v.  Swann,  4  JMason,  447,  Judge  Story  gives  the  foreign 
attachment  custom  of  the  city  of  London  as  being  probably  the 
origin  of  the  trustee  and  similar  process  in  the  diftcrcni  states  of 
the  Union ;  and  states  it  as  quite  apparent  thai  the  principles  of 
that  process  have  never  been  supposed  to  reach  cases  where 
there  were  any  trusts  set  up  by  the  party  in  favor  of  third  per- 
sons. If  therefore  he  has  a  right  to  sot  up  a  mere  trust  in  favor 
of  a  third  person,  it  would  seem  that  he  could  avail  himself  of 
any  equitable  reason  why  he  himself  should  be  permitted  to  re- 
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lain  the  money  as  against  an  attachment  creditor.  Accord- 
ingly Judge  Story  in  the  case  refered  to  limits  the  opera- 
tion of  such  process,  among  other  things,  "  to  acknowledged 
deposits  of  money  or  credits  admitted  as  real  balances  due  from 
the  trustee  in  money  transactions  or  matters  in  accaunt  between 
the  trustee  and  the  debtor ;  and  that  it  did  not  extend  to  cases 
where  the  trustee  controverted  the  right  of  the  debtor  to  any 
such  goods,  effects  or  credits  altogether,  or  asserted  any  adverse 
interest,  title  or  claims  In  the  same  case  the  process  itself  is 
spoken  of  by  the  court  as  an  extraordinary  one,  which  from  its 
very  nature  can  afford  but  a  very  imperfect  administration  of 
rights  and  remedies  to  the  litigant  parlies,  and  the  results  of 
which  in  a  general  view  do  not  entitle  it  to  peculiar  public  fa- 
vor on  account  of  its  advancement  of  public  justice.  The 
above  limitation  laid  down  by  Judge  Story  is  favored  by  the 
technical  meaning  of  the  words  garnishment  and  garnishee. 
The  former  means  merely  a  warning  given  to  one  for  his  ap- 
pearance for  the  information  of  the  court  and  explaining  a  cause. 
A  garnishee  is  one  in  whose  hands  money  is  attached  within  the 
liberties  of  the  city  of  London  by  process  out  of  the  Sheriff's 
Court;  so  called  because  he  hath  had  garnishment  or  warning 
not  to  pay  the  money  to  the  defendant  but  to  appear  and  an- 
swer the  plaintiff  creditor's  suit. — Tomlin's  Law  Die.  This 
clearly  implies  cases  alone  where  the  garnishee  has  no  reason 
to  question  his  direct  liability  to  the  defendant. 

There  are  many  reported  cases  which  settle  the  right  of  the 
garnishee  to  set-off  against  the  creditor  any  demand  which 
would  be  a  legal  set-off  in  an  action  against  the  garnishee  by 
the  debtor.  But  none  of  the  cases  limit  the  right  of  the  gar- 
nishee to  off-sets  which  are  merely  legal.  On  the  contrary, 
while  the  case  of  Piquet  v.  Swann  sujira,  expressly  determines 
the  right  of  the  garnishee  to  avail  himself  of  legal  off-sets,  it 
extends  his  right  of  resisting  a  judgment  to  all  cases  where  he 
himself  sets  up  any  adverse  interest,  title  or  claim.  In  the  case 
of  Lamb  v.  Stone,  11  Pick.  553,  the  court,  refering  to  The 
Boston  Type  Company  v.  Mortimer,  principal,  and  Chapin, 
trustee,  7  Pick.  166,  expressly  decide  that  when  a  creditor  re- 
sorts to  the  trustee  process,  the  defendant  is  entitled  to  any 
equitable  set-off  which  he  may  have  against  his  princij)al.  To 
the  same  effect  is  Smith  v.  Stearns,  19  Pick.  20,  and  Huhaway 
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V.  Russell.  16  Mass.  473.  In  these  cases  the  right  of  the  res- 
pondent to  an  equitable  set-off  against  the  principal  is  fully 
established. 

It  is  admitted  that  if  Roan  had  sued  Loftin  for  the  surplus  of 
the  trust  funds  remaining  in  his  hands,  the  latter  under  the  au- 
thority of  Bell  V.  Horton,  supra,  could  not  have  used  as  an  off- 
set Roan's  note  to  D.  A.  Stewart  &  Co.  unless  he  had  proved 
a  direct  promise  by  Roan  to  himself  to  pay  him  the  money.  If 
he  could  have  proved  this,  the  supposed  set-off  would  have 
been  good.  Yet  even  if  Roan,  being  insolvent,  had  brought 
such  an  action  and  obtained  judgment,  the  note  refered  to  would 
have  been  a  good  equitable  set-off  under  the  authority  of  The 
Tuscumbia  Rail  Road  Company  v.  Rhodes,  8  Ala.  206.  The 
County  Court  therefore,  according  to  the  cases  hereinbefore 
cited,  erred  in  depriving  the  garnishee  of  the  benefit  of  the  equi- 
table set-off  refered  to. 

R.  H.  Smith,  for  the  defendant. 

CHILTON,  J. — The  answer  of  the  garnishee  in  this  case 
shows  that  he  has  funds  in  his  hands  belonging  to  the  defendant 
in  the  judgment,  Jesse  F.  Roan,  being  a  balance  of  the  pro- 
ceeds of  property  conveyed  to  him  in  trust  to  secure  a  debt  due 
liim  after  satisfying  the  deed,  but  insists  upon  his  right  to  appropri- 
ate that  balance  to  the  payment  of  a  note  made  by  said  Roan  to 
Stewart  &Co.  and  which  was  due  and  owned  by  the  garnishee  at 
the  time  of  the  service  of  the  process  of  garnishment.  It  appears, 
however,  this  note  was  transfered  to  him  without  endorsement  and 
that  consequently  the  legal  title  to  the  same  remains  in  Stewart  & 
Co.,tli€  payees.  The  sole  question  for  our  consideration  is,  can 
the  garnishee  in  a  court  of  law  avail  himself  of  this  note  as  an  equi- 
table set-off  ajrainst  the  demand  souj^ht  to  be  recovered  from 
him  by  the  creditor  of  RoanV  The  court  below  adjudged  that 
he  could  not  and  gave  judgment  against  him  for  the  balance,  to 
reverse  which  he  brings  the  case  to  this  coiut.  In  our  o])iniou 
the  remedy  given  by  garnishment  is  purely  legal.  It  is,  as  was. 
decided  in  the  case  of  Travis  v.  Tail,  8  Ala.  Rep.  574,  6  ib> 
44:ii,  the  institution  of  a  suit  by  the  attaching  creditor  against 
the  debtor  of  his  debtor.  It  must  be  diereforc  governed  by  the 
rules  which  govern  otiicr  suits,  so  far  as  thev  arc  adapted  to  the 
30 
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relative  position  of  the  parties.  £^  in  Walke  v.  McGehee, 
11  Ala.  272,  this  court  said,  '-We  are  inclined  to  think  that  a 
demand  against  a  garnishee  can  be  subjected  to  process  of  at- 
tachment only  when  a  debt  is  actually  existing" — such  debts  as 
would  enable  the  creditor  himself,  were  he  suing,  to  maintain 
either  debt  or  indf.hilatis  assumpsit. — (lb.  276.)  It  is  certainly 
true  that  the  plaintiff  in  the  garnishment,  being  substituted  to 
the  legal  rights  of  his  debtor,  to  be  enforced  in  this  summary 
way,  cannot  maintain  this  proceeding  to  recover  an  equitable 
demand — one  upon  which  the  debtor  couW  not  have  maintained 
his  action  at  law.  The  same  principle  which  would  limit  the 
plaintiff  to  a  legal  ground  of  action  would  equally  apply  to  the 
defendant — he  must  be  confined  to  such  defences  as  he  could 
have  made  had  his  debtor,  instead  of  the  creditor  of  his  debtor, 
instituted  legal  proceedings  against  him.  This  would  seem  to 
result  from  the  want  of  adaptation  in  the  forms  o^  the  court  of 
law  to  do  complete  equity  betw^een  the  parties.  If  the  defend- 
ant could  be  allowed  to  set  up  an  equitable  defence  while  the 
plaintiff  was  confined  down  to  his  legal  right  of  action,  there 
would  seem  to  be  a  want  of  mutttality  in  the  proceeding,  and 
the  greatest  injustice  might  sometimes  be  done.  The  plaintiff 
might  have  an  equitable  deniand  which  would  countervail  that 
set  up  by  the  defendant,  yet  he  would  be  unable  to  subject  the 
legal  demand,  ina&:r.ucb  as  the  defendant  could  and  he  could 
not  set  up  his  equitable  one.  Besides,  in  many  cases  it  would 
be  impossible  for  the  court  of  law  to  adjust  properly  the  equities 
between  the  parties,  even  if  it  possessed  the  jurisdiction, 
vSuch  a  practice  of  blending  the  legal  and  equitable  juris- 
diction of  the  courts,  would  under  their  present  organization 
introduce  the  greatest  eonfusioo,  uncertainty  aad  difficulty. 
The  view  we  take  is,  we  think,  clearly  indicated  by  the  whole 
lenor  of  our  decisions,  and  must  be  sustained  so  long  as  the  ju- 
risdiction of  courts  of  equity  is  kept  distinct  from  that  of  the 
law  courts.  If  Stewart  &  Co.,  the  payees  of  the  m>te,  retained 
the  legal  title,  it  is  well  settled  that  had  Roan  instituted  his  ac- 
tion of  assumpsit  to  recover  the  balance  due  after  satisfying  the 
mortgage  deed  from  the  present  garnishee,  the  latter  could  not 
have  set-off  the  amount  of  the  note  to  Stewart  &  Co.  in  such  suit, 
however  strong  may  have  been  his  equity.  We  think  he  stand* 
in  the  same  condition  with  respect  to  the  plaintiff  in  the  garnish- 
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ment.  If  he  has  a  set-ofF  which  is  equitable,  he  must  assert  it 
in  a  court  of  equity,  where  for  ought  we  can  know,  it  may  be  re- 
butted or  repelled  and  countervailed  by  superior  equities. 

The  cases  cited  from  Massachusetts  are  no  doubt  very  cor- 
rect expositions  of  the  law  applicable  to  trustee  process  as  it 
there  obtains,  and  where  having  at  the  lime  no  courts  of  equity, 
the  courts  of  law  must  mould  their  form  of  proceedings  so  as  to 
meet  the  justice  and  equity  of  the  case.  In  this  State,  how- 
ever, we  have  appropriate  tribunals  for  administering  equitable 
relief,  with  powers  and  forms  suited  to  the  proper  attainment  of 
the  entire  equities  between  the  parties,  and  it  is  not  only  a  legal 
requisition  but  required  by  considerations  of  sound  public  policy 
and  convenience,  that  the  one  court  should  not  encroach  upon 
or  attempt  to  usurp  the  jurisdiction  which  properly  belongs  to 
the  other. 

Our  conclusion  is  that  the  judgment  of  the  County  Court 
must  be  affirmed. 


McCREELISS'S  DISTRIBUTEES  vs.  HINKLE,  Adm'iu 

1.  The  power  to  dismiss  a  writ  of  error,  unless  the  plaintifif  will  refund  the 
money  which  he  has  collected  on  the  judgment  complained  of,  is  discre* 
tionary,  and  will  not  be  exercised  where  the  money  has  been  paid  with- 
out compulsion,  and  the  defendant  in  no  aspect  of  the  case  can  be  in- 
jured. 

12.  A  security  on  the  administration  bond  is  not  a  competent  witness  for 
the  administrator  on  the  settlement  of  his  accounts. 

3.  Where  the  only  question  at  issue  is  whether  the  administrator  has  paid 
an  account  due  by  the  intestate,  a  receipt  signed  by  the  duly  authorised 
af;ent  of  the  creditor,  accompanied  with  proof  of  his  signature  and  of  the 
removal  of  both  the  principal  and  agent  from  the  State,  is  prima  facie 
evidence  of  the  payment. 

4.  The  record  of  an  annual  settlement  by  an  adminiAtratcr,  which  fails  to 
show  notice  to  the  ilistrlbuteox,  and  tiie  appointment  of  a  guardian  ad 
lilem  for  the  infantN,  is  not  prima  facie  evidence  against  them,  and  it 
therefore  inadmissible. 

5.  If  an  odniiiaistrutor  makes  affiiavit  that  be  has  not  used  the  funds  of  tb« 
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estate  for  his  own  private  purposes,  and  bis  statement  is  not  contro- 
verted, he  is  not  chargeable  wit!i  interest. 
G.  Where  an  administrator  without  authority  continues  to  employ  the 
felaves  of  the  estate  in  the  business  in  wiiisb  they  were  engaged  at  the 
time  of  the  intestate's  death,  the  distributees  may  elect  to  take  their  hire 
or  the  profits  realised  :  If  f  hey  elect  tlie  hire,  it  is  an  abandonment  of 
the  profits ;  if  the  profits,  they  must  take  them  cum  oncre  the  expenses. 

Error  to  the  Orphans'  Court  of  Lowndes. 

T.  &  J.  Williams,  for  the  plaintiffs  in  error: 

1.  The  authority  of  an  administrator  dc  honis  non  embraces 
only  such  of  the  personally  of  the  first  decedent  as  remains  in 
specie  unaltered  or  unconverted  by  his  predecessor. — Cham- 
berlain, adm'r,  v.  Bates,  2  Porter,  550. 

2.  An  administrator  de  bonis  7ion  cannot  be  allowed  credits 
for  payment  of  debts  contracted  by  the  administrator  in  chief, 
unless  he  shows  that  such  debts  were  justly  chargeable  to  the 
estate. — Hearin,  adm'r,  v.  Savage,  adm'r,  1(5  Ala,  2S6.  Dis- 
tributees are  allowed  to  elect  whether  they  will  lake  the  proceeds 
or  hire  of  slaves  where  they  are  worked,  without  instructions  in 
will  or  by  order  of  County  Court. — Steel  v.  Knox,  10  Ala.  608. 

3.  Settlements  before  the  Orphans'  Court  by  administrator, 
in  order  to  make  them  prima  facie  correct,  should  show  that 
parties  had  notice;  and  in  a  case  where  Infants  are  concerned 
guardians  ad  litem  should  be  appointed  and  there  should  be  ac- 
tion by  Orphans'  Court.— Willis  v.  Willis  et  al.  16  Ala.  652. 

4.  Interest  should  be  charged  where  administrator  keeps  the 
estate  in  money  for  ten  years,  notwithstanding  the  admiuisiralor 
may  state  on  oath  he  did  not  use  the  funds. 

5.  Security  to  administrator  is  incompetent  to  testify  for  ad- 
ministrator on  settlement  of  administrator's  accounts,  as  execu- 
tion may  issue  against  him  for  the  amount  decreed  on  return  of 

nulla  hoiia  against  administrator. 

• 

Stone  &  Judge,  for  the  defendant: 

1.  The  plaintiff  in  error  has  received  full  payment  of  the 
sum  decreed  below,  and  cannot  now^  prosecute  a  writ  of  error 
without  paying  back  all  of  the  money  received.  The  rule  and 
the  reason  of  it  apply  in  this  case  with  all  their  force,  notwith- 
standing what  is  said  in  the  receipt.     The  clear  sense  of  the 
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rule  is,  that  a  party  who  has  collected  the  money  shall  not  pro- 
secute a  writ  of  error  and  reverse  a  case,  when  upon  another 
trial  he  may  recover  nothing. — Hall  v.  Hrabrouski,  9  Ala.  27Sj 
Bradford  v.  Bush,  10  ib.  274. 

2.  To  allow  the  party  to  prosecute  a  writ  of  error  in  this  case 
is  to  permit  him  to  claim  all  the  advantages  of  the  decree,  while 
he  submits  to  none  of  its  disabilities. 

3.  The  estate  was  very  properly  chargeable  with  the  expen- 
ses incurred  in  keeping  up  the  brick-yard  ;  and  if  they  were  le- 
gitimate charges  against  the  estate,  and  had  not  been  paid  by 
Porter,  then  administrator  dc  bonis  non  was  right  in  paying  them^ 
and  properly  credited  for  the  amounts  thereof. 

4.  As  to  the  competency  of  Rice  as  a  witness,  it  is  contended 
that  his  interest  was  remote  and  entirely  contingent.  It  would 
have  to  be  presumed  in  advance  that  the  administrator  would 
commit  a  dr.vuMavit  to  render  his  security  incompetent  on  the 
ground  of  interest. 

5.  The  receipt  of  Porter  &  Ryon  by  Pennington,  or  the  ac- 
count to  which  said  receipt  is  appended,  was  properly  allowed 
administrator  as  a  credit.  Its  justness  was  admitted — the  fact 
of  pdijment  alone  was  controverted.  The  testimony  as  to  pay- 
ment was  legal,  but  if  it  was  not,  no  injury  has  resulted.  The 
justness  of  the  account  being  admitted,  the  law  presumes  the 
administrator  paid  it,  he  having  it  in  possession  receipted. 

G.  Partial  settlements  of  an  executor  or  administrator,  if  made 
conformably  to  law,  are  to  be  considered  as  prima  facie  cor- 
rect. If  those  in  question  were  cxjittrtet  or  not  made  conform- 
ably to  law,  the  record  does  not  show  it.  Error  must  be  af- 
firmatively shown  or  this  court  will  not  reverse. 

7.  The  administrator  was  properly  exempted  from  the  pay- 
ment of  interest;  he  having  made  the  statutory  affidavit,  which 
was  not  controverted.  The  administrator  did  not  keep  the  funds 
on  hand.  Large  payments  were  made  to  distributees,  and  dis- 
bursements made,  as  the  record  shows. 

DARGAN,  C.  J. — Morgan  B.  Hinckle,  the  administrator 
de  bonis  non  of  John  R.  McCrecIiss,  filed  his  accounts  and 
vouchers  in  the  Orj)hans'  Court  of  Lowndes  for  iWinal  set- 
tlement. On  the  day  appointed  the  parlies  appeared,  a  final 
seillcmenl  was  made  and  a  decree  rendered,  which  shows  that 
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the  court  ascertained  to  be  in  the  hands  of  the  administrator 
subject  to  distribution  amongst  the  next  of  kin  the  sum  of  thirty* 
four  hundred  and  eleven  dollars.  .  It  further  appears  that  the 
administrator  then  paid  to  the  respective  distributees  their  por- 
tions of  this  sum  and  no  decree  was  rendered  against  him,  but 
he  was  discharged  and  the  estate  declared  to  be  fully  settled. 
From  this  decree  the  distributees  have  taken  a  writ  of  error  and 
brought  the  cause  to  this  court.  A  motion  is  now  submitted  to 
dismiss  the  writ  of  error  because  the  plaintiffs  in  error  having 
received  payment  of  the  sum  ascertained-  to  be  due  to  them, 
ihey  cannot  be  permitted  to  prosecute  a  writ  of  error  without 
refunding  the  money  received  by  them  to  the  administrator.  In 
support  of  this  motion  the  defendant  in  error  relies  on  the  au- 
thority of  the  cases  of  Hall  v.  Hrabrouski,  9  Ala.  278,  and 
Bradford  v.  Bush,  10  Ala.  274.  Both  of  those  cases,  however, 
were  suits  at  law,  and  satisfaction  of  the  judgments  bad  been 
coerced  by  executions.  In  delivering  the  opinion  the  court 
said  that  it  was  obviously  unjust  to  permit  the  plaintiff  to  collect 
the  amount  of  the  judgment  of  which  he  was  complaining  and 
at  the  same  time  to  prosecute  a  writ  of  error,  for  if  the  judgment 
be  reversed  he  might  on  another  trial  fail  entirely  to  recover  any 
thing.  I  fully  agree  in  the  propriety  of  these  decisions,  but  do 
not  think  they  are  applicable  to  the  case  at  bar.  The  very 
ground  on  which  the  court  v.ent  in  suspending  all  proceedinjrs 
upon  the  writ  of  error  unless  the  plaintiff  would  refund  the 
money,  was  that  on  another  trial  the  plaintiff  might  fail  to  re- 
cover altogether  and  thus  be  in  possession  of  money  to  which 
he  was  not  entitled.  But  I  apprehend  that  these  decisions 
would  not  apply  to  a  case  in  the  Orphans'  or  Chancery  court,  if 
it  plainly  appears  from  the  showing  or  answer  of  the  defendant, 
that  the  plaintiff  could  not  recover  less  than  the  amount  awarded 
to  him  by  the  decree.  The  power  thus  exercised  by  the  ap- 
pellate court,  to  compel  the  plaintiff  to  refund  the  money  or  dis- 
miss his  writ  of  error,  seems  to  me  to  be  a  discretionary  one 
and  may  be  well  exercised  when  the  conduct  of  a  party  is  vex- 
atious or  oppressive,  and  may  ultimately  result  to  the  injury  of 
the  other,  but  when  the  defendant  can,  in  no  aspect  of  the  case, 
be  injuraj  by  the  plaintiffs'  receiving  the  money  and  this  is 
paid  without  compulsion,  I  see  no  good  reason  why  we  should 
make  an  order  on  the  plaintiff  to  refund  the  money  or  to  sub- 
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mit  to  a  dismissal  of  his  writ.  In  this  particular  case,  however, 
there  is  no  decree  in  favor  of  the  plaintiffs  in  error.  The  de- 
cree shows  that  on  the  day  of  the  final  settlement  a  sum  of  money 
was  in  the  hands  of  the  administrator  which  he  paid  over  to  the 
plaintiffs,  and  the  decree  was  then  rendered  in  his  favor,  by 
which  he  was  entirely  discharged.  This  is  the  same  in  effect 
as  if  this  account  had  been  paid  to  the  distributees  before  the 
day  of  final  settlement,  and  then  on  that  day  there  had  been 
nothing  found  in  his  hands  due  to  the  plaintiffs.  We  cannot 
doubt  but  that  we  should  hear  the  errors  asslcrned. 

2.  In  the  progress  of  the  trial  the  administrator  offered  Wil- 
liam Rice,  who  was  his  security  on  his  administration  bond,  to 
give  evidence  in  support  of  his  accounts.  The  distributees  ob- 
jected to  the  competency  of  this  witness  on  the  ground  of  inte- 
rest, but  their  objection  was  overruled.  The  court  clearly 
erred  in  permitting  the  witness  to  testify.  It  is  the  well  settled 
rule  that  bail  to  the  action  are  incompetent  to  give  evidence  on 
the  trial  in  favor  of  the  defendant  for  whom  they  are  bound  as 
bail,  and  to  render  them  competent  they  must  first  be  discharged 
in  some  of  the  modes  prescribed  by  law. — 1  Greenl.Ev.§  392, 
and  cases  there  cited.  We  cannot  believe  that  the  liability  of 
the  securities  of  an  administrator  on  a  final  setdement  of  die 
estate  is  more  remote  or  contingent  than  is  the  liability  of  bail. 
The  bail  is  fixed  by  the  recovery  of  judgment  against  his  prin- 
cipal and  the  return  of  a  ca.  sa.  von  cM  inventus.  So  the  liability 
of  the  security  is  fixed  under  our  statutes  by  the  return  of  an 
execution  issued  on  the  final  decree,  no  property,  and  an  exe- 
cution may  be  forthwith  issued  against  him.  It  would  be  in- 
consistent with  all  principle  to  hold  that  bail  was  incompetent  to 
testify,  but  that  the  securities  of  an  administrator  or  executor 
were  competent  to  give  evidence  in  favor  of  their  principals  up- 
on the  final  settlements  of  the  estates  they  rppresent. 

3.  The  administrator  insisted  on  a  credit  for  the  amotmt  of 
an  account  due  by  the  intestate  to  Porter  &  Ryan,  and  which  ho 
contended  he  had  paid  to  Ryan,  the  surviving  partner.  The 
account  was  admitted  by  the  distributees  to  be  correct,  but  they 
contested  the  fact  that  the  administrator  had  paid  it.  The  ac- 
count pur|>ortcd  to  be  receipted  by  one  Pennington,  whoso 
hand-writing  was  proven  and  who  was  shown  to  have  been  the 
July  authorised  agent  of  Ryan,  the  surviving  partner;  and  it  was 
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also  shown  that  both  Pennington  and  Ryan  had  left  the  State 
and  it  was  not  known  where  they  had  gone.  Under  these  cir- 
cumstances the  administrator  offered  the  receipt  as  evidence  to 
prove  the  payment  of  the  account  by  him, -to  the  sufficiency  of 
which  the  distributees  objected,  but  their  objection  was  over- 
ruled. We  think  this  evidence  was  properly  received.  The 
correctness  of  the  account  was  not  denied  but  admitted;  it  was 
therefore  a  just  demand  against  the  estate,  and  the  evidence 
was  certainly  binding  on  Ryan,  to  whom  the  debt  was  due,  to 
show  that  it  had  been  paid  ;  and  being  binding  on  him,  we  see 
no  reason  why  the  distributees  can  object  to  it.  But  it  is  urged 
that  the  administrator  may  have  extinguished  the  debt  for  less 
than  the  amount,  and  if  so,  he  could  only  charge  the  estate  with 
the  amount  actually  paid.  The  answer  to  this  is,  that  the  evi- 
dence shows  i^rma  facie  that  the  entire  amount  was  paid,  and 
if  the  administrator  extinguished  it  for  a  less  sura,  it  was  incum- 
bent on  the  distributees  to  prove  it. 

4.  The  administrator  also  offered  in  evidence  the  records  of 
two  annual  settlements  made  in  the  years  1838  and  1839,  as 
irrima  facie  evidence  in  support  of  his  accounts  and  vouchers. 
The  distributees  objected  to  the  introduction  of  these  records, 
but  their  objection  was  overruled.  In  the  case  of  Willis  v. 
Willis,  9  Ala.  330,  it  was  held  that  the  annual  settlements  of 
an  administrator  made  in  conformity  with  law  are  jnima  facie 
to  be  considered  as  correct,  but  that  they  might  be  impeached 
by  showing  them  to  be  incorrect.  This  case  was  again  brought 
before  this  court  and  is  reported  in  16  Ala.  652,  in  which  we 
held  after  a  deliberate  examination,  that  to  make  such  settle- 
ments jrrima  facie  evidence  of  their  correctness,  it  must  be 
shown  that  the  material  requisites  of  the  statute  had  been  com- 
plied with ;  that  it  must  appear  that  the  distributees  had  notice 
of  the  time  appointed  for  allowing  the  accounts,  and  if  the  dis- 
tributees were  minors,  that  a  guardian  ad  litem  had  been  ap- 
pointed who  might  examine  the  accounts  and  object  to  them,  if 
in  his  opinion  they  were  incorrect ;  and  that  if  it  did  not  ap- 
pear from  the  record  that  the  distributees  bad  an  opportunity  to 
object  to  the  accounts  before  they  were  passed  upon  and  al- 
lowed by  the  court,  the  settlement  could  not  be  received  even 
as  ptima  facie  evidence  of  their  justness.  This  decision 
shows  that  the  records  of  the  annual  settlements  of  this  adminis- 
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trator  were  inadmissible  eve'n  as  prima  facie  evidence.  It  does 
not  appear  that  the  distributees  had  notice  of  the  time  that  the 
accounts  and  vouchers  were  passed  and  allowed,  nor  that  a  guar- 
dian ad  litem  was  appointed  for  the  minors.  The  court  there- 
fore erred  in  receiving  these  records  even  as  inima  facie  evi- 
dence. 

5.  We  think  the  court  properly  refused  to  charge  the  admin- 
istrator with  interest,  he  having  made  affidavit  that  he  had  not 
used  the  funds  of  the  estate.  By  our  statute,  if  an  executor  or 
administrator  expressly  deny  under  oath  that  he  had  used  the 
funds  of  the  estate  for  his  own  private  purposes,  he  shall  not  be 
charged  with  interest  unless  that  statement  is  controverted  by 
introducing  evidence  that  proves  the  contrary. — Clay's  Dig%st, 
198.  It  does  not  appear  that  any  such  evidence  was  intro- 
duced. The  statement  of  the  administrator  was  unimpeached 
and  the  court  could  not  do  otherwise  than  receive  it  as  true,  and 
hold  that  the  administrator  was  not  bound  to  pay  interest. 

G.  In  reference  to  the  question  growing  out  of  the  accounts 
paid  by  the  administrator  de  bonis  71011,  but  which  had  been  con- 
tracted by  the  administrator  in  chief,  the  bill  of  exceptions  is  so 
imperfect,  that  we  think  it  better  not  to  decide  them,  as  the  case 
must  go  back  for  another  trial.  But  the  cases  of  Benford  v. 
Daniels,  13  Ala.  667 — Steele  v.  Knox,  10  ib.  608 — Hearrin  v. 
Savage,  16  Ala.  286,  will  afford  a  sufficient  guide  to  direct  the 
court  in  its  future  action  on  this  subject.  It  may,  however,  be 
observed  that  if  an  administrator  without  authority  should  con- 
tinue to  employ  the  slaves  of  the  deceased  in  the  business  in 
which  they  were  engaged  at  the  time  of  the  intestate's  death 
and  in  so  doing  incurs  expenses,  the  distributees  may  elect  to 
lake  the  use  or  hire  of  the  slaves,  or  the  profits  realised  by  the 
administrator — they  cannot  claim  both.  If  they  elect  to  charge 
the  administrator  with  hire,  they  abandon  all  claim  to  the  profits; 
but  if  they  claim  the  profits,  they  must  take  them  cum  onae,  and 
must  allow  for  all  the  reasonable  expenses  incurred  in  making 
such  profits. 

Let  the  decree  be  reversed  and  cause  remanded. 
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JORDAN  vs.  JORDAN,  by  next  friend,  &c. 

1.  It  is  not  a  good  ground  for  suppressing  a  deposition,  that  it  was  taken 
on  the  first  day  of  the  terns,  to  which  the  commission  was  returnable — the 
cause  in  which  it  was  taken  not  having  at  the  time  been  called  for  trial. 

2.  After  a  decree  pro  conffsso  is  regularly  entered,  the  complainant  under 
the  tenth  rule  for  the  regulation  of  chancery  practice,  has  the  right  to 
take  testimony  ex  parte. 

3.  The  practice,  where  the  testimony  of  several  witnesses  is  the  same,  of 
including  the  answers  of  all  in  one,  instead  of  taking  down  the  answer  of 
each  separately,  is  one  of  doubtful  propriety :  But  depositions  should 
not  be  suppressed  on  that  account  at  the  hearing  of  the  cause,  where  the 
t^timony  has  been  published,  and  the  party  who  makes  the  objection, 
having  been  in  default,  is  let  in  to  defend  and  on  leave  granted  proceeds, 
without  noticing  the  objection,  to  cross-examine  the  witnesses. 

4.  In  a  divorce  case  the  admissions  or  declarations  of  the  defendant  cannot 
be  received  in  evidence  to  show  a  good  ground  for  the  divorce. 

5.  An  objection  to  interrogatories  as  leading  cannot  be  made  for  the  first 
time  in  this  court,  and  such  objection  will  be  considered  as  waived,  un- 
less the  record  shows  that  it  was  brought  to  the  attention  of  the  court 
below  and  the  particular  interrogatory,  or  portion  of  it  objected  to,  spe- 
cifically pointed  out.  A  general  objection  "  to  each  interrogatory  as 
leading"  is  too  indefinite. 

G.  A  deposition  taken  in  a  chancery  suit  should  not  be  suppressed  on  ac- 
count of  the  incompetency  of  the  commissioner,  when  the  party  object- 
ing, although  previously  aware  of  the  objection,  makes  it  for  the  first  time 
at  the  hearing  — (Per  Parsons,  J. — Dargan,  C.  J.,  dissenting.) 

7.  The  brother  (;f  the  next  friend  of  the  complainant,  when  such  next 
friend  h.as  no  interest  in  the  subject  matter  of  the  suit,  is  competent  to 
act  as  commisbioner  in  taking  tcbtimony  for  the  complainant. — (Per 
Dakgan,  C.  J.) 

Error  to  the  Chancery  Court  of  Talladega.  Tried  before 
the  Hon.  David  G.  Ligon. 

The  bill  in  this  case  was  filed  by  the  defendant  against  the 
plaintiff  in  error,  who  was  her  husband,  for  a  divorce,  on  the 
grounds  of  abandonment  and  adultery,  and  for  alimony.  The 
questions  presented  by  the  assignments  of  error  grow  out  of 
motions  made  at  the  hearing  of  the  cause  by  the  defendant  be- 
low to  suppress  the  depositions  of  witnesses  that  had  been  ex- 
amined on  the  part  of  the  complainant,  and  on  which  motions 
the  chancellor  ruled  against  the  defendant.     The  particular  facts 
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on  which  each  question  arose  will  be  found  sufficiently  stated  iii 
the  opinion  of  the  court. 

Rice,  for  the  plaintiff  in  error. 
White,  for  the  defendant. 

PARSONS,  J. — James  D.  Jordan,  who  was  the  defendant 
below,  moved  on  the  final  hearing  to  suppress  the  depositions 
of  S.  Whatley,  T.  Bryant  and  C.  P.  McCann,  because,  as  was 
contended,  the  commission  under  which  they  were  taken  had 
expired  before  the  witnesses  were  examined.  But  the  chan- 
cellor overruled  the  motion,  because  in  fact  one  of  those  depo- 
sitions was  taken  before  the  first  day  of  the  term  to  which  the 
commission  was  returnable,  and  the  others  on  that  day  and  be- 
fore the  cause  was  called  for  hearing.  As  we  do  not  think  the 
authority  given  by  the  commission  had  then  expired,  we  can 
see  no  error  in  overruling  the  motion. 

2.  The  defendant  below  objected  to  the  same  depositions  and 
some  others,  because  they  were  taken  without  notice  to  him  or 
his  solicitor.  The  chancellor  overruled  the  objection  because 
when  they  were  taken  there  was  a  decree  frro  confesso  against 
the  defendant,  made  on  proof  of  notice  of  publication.  The 
complainant  under  these  circumstances  was  authorised  by  our 
tenth  rule  of  chancery  practice  to  take  her  testimony  by  pro- 
ceeding cr  •parte. 

3.  It  appears  that  in  some  instances  the  witnesses  collectively 
answered  the  interrogatories;  that  is  to  say,  in  some  instances 
where  the  same  interrogatory  was  put  to  several  witnesses,  the 
answer  of  all  being  the  same,  was  written  down  by  the  commis- 
sioner as  the  answer  of  all,  instead  of  stating  the  answer  of 
each  one  separately.  Although  the  testimony  of  each  witness 
plainly  appears  in  this  case,  and  although  depositions  may  be 
taken  publicly  in  this  State,  yet  this  mode  of  taking  them  is  of 
doubtful  propriety.  But  there  was  no  motion  to  suppress  the 
dej)03itions  until  the  final  hearing,  and  then  it  was  made  under 
peculiar  circumstances.  After  the  depositions  had  been  taken, 
published  and  used  in  the  cause,  the  defendant  appeared  fi)r  the 
first  time  and  on  his  own  petition  was  let  in  to  defend.  By  his 
petition  he  prayed  for  leave  to  cross-examine  the  witnesses  and 
this  was  granted  and  he  had  ample  time  afterwards  to  do  so. 
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The  defendant  having  thus  acquiesced  in  the  depositions  as 
taken,  except  that  he  desired  and  obtained  leave  to  cross  exam- 
ine the  witnesses,  ought  not  to  have  prevailed  with  his  motion  to 
suppress,  which  for  reasons  of  his  own  he  delayed  until  the  hear- 
ing of  the  cause.  According  to  some  very  respectable  opin- 
ions, motions  to  suppress  are  addressed  to  the  discretion  of  the 
court,  (Underbill  v.  Van  Courtland,  2  J.  C.  R.  345,)  and  it  is 
very  clear  that  the  benefit  of  such  a  motion  may  be  lost  if  the 
motion  be  delayed  until  the  hearing. 

4.  The  defendant  objected  to  the  evidence  of  some  of  his 
declarations,  but  there  is  an  ample  amount  of  proof  to  sustain 
the  decree  after  rejecting  his  declarations  and  all  other  irrele- 
vant evidence. 

5.  He  objected  to  some  of  the  complainant's  interrogatories 
as  leading,  but  without  pointing  them  out  particularly  to  the 
chancellor,  and  his  objection  was  overruled.  We  have  no  hes- 
itation in  saying  that  an  objection  of  this  kind  cannot  be  made 
here  for  the  first  time ;  and  that  it  must  be  considered  here  as 
waived  unless  it  appears  by  tlie  record  that  it  was  brought  to 
the  attention  of  the  chancellor,  so  that  he  might  have  seen  the 
particular  ground  of  the  objection.  The  party  cannot  object,  as 
in  this  case,  to  each  interrogatory  that  is  leading  and  leave  it  for 
the  chancellor  to  find  out  how  far  each  one  is  leading.  The 
party  must  state  which  are  leading  and  call  the  attention  of  the 
chancellor  directly  to  the  ground  of  his  objection. — Donnell  v. 
Jones  et  al.  13  Ala.  R.  490.  In  case  of  leading  interrogato- 
ries, the  English  practice  is  for  the  party  objecting  to  apply  to 
the  court  to  have  them  refered  to  a  master  to  be  examined  in 
that  respect,  and  he  certifies  the  result  of  his  examination. 
Either  party  by  excepting  to  the  master's  certificate  may  have 
the  opinion  of  the  court  upon  the  question. — 2  Daniel's  Chan* 
Plead,  and  Prac.  1141-2.  But  the  opinion  of  the  court  is  had 
before  the  cause  is  on  its  final  hearing,  and  if  the  objection  be 
sustained  and  the  depositions  suppressed,  the  court  in  its  dis- 
cretion may  allow  the  party  to  re-examine  the  witnesses. — lb. 
1143.  Here  there  would  be  no  need  of  a  reference,  but  the 
objection  should  be  brought  timely  to  the  attention  of  the  court. 
The  court  might  refer  it,  if  necessary. 

6.  The  last  objection  was  that  one  of  the  commissioners  who 
took  a  deposition  was  a  brother  of  the  complainant's  next  friend 
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in  this  cause,  but  this  objection  hke  all  the  rest  was  made  for 
the  first  time  on  the  hearing  of  the  case.  In  the  case  of  Lord 
Mostyn  v.  Spencer,  6  Beav.  135,  (2  Daniel's  Prac.  1141,)  Lord 
Langdale,  M.  R.  made  an  order  suppressing  the  depositions,  up- 
on the  ground  that  one  of  the  commissioners  was  the  nephew 
and  agent  of  the  plaintiff;  and  he  further  held  that  it  was  not  a 
valid  objection  to  an  application  of  the  sort,  that  publication  had 
passed,  if  the  party  complaining  came  within  a  reasonable  time 
after  he  discovered  the  objection.  But  it  is  evident  that  Lord 
Langdale  would  not  have  thought  such  an  objection  in  time  if  it 
liad  come  for  the  first  time  at  the  hearing  of  the  cause.  It  is  to 
be  presumed  from  the  circumstances  of  this  case,  that  the  de- 
fendant had  been  aware  of  the  relation  between  his  wife's  next 
friend  and  the  commissioner  for  a  considerable  lime,  yet  he  kept 
his  objection  to  himself  until  the  cause  was  on  its  hearing;  then 
he  sprang  it  for  the  first  time,  aiming  not  only  to  exclude  the 
evidence,  but  by  choosing  his  time,  to  defeat  the  complainant  in 
her  suit.  My  own  opinion  is  that  this  objection  and  all  objec- 
tions founded  upon  irregularities  in  taking  depositions,  must  be 
made  before  the  cause  is  on  its  hearing.  This  case  requires  no 
opinion  as  to  the  particular  lime  when  or  the  mode  in  which 
such  objections  should  be  made,  for  in  this  case  none  of  them 
were  made  in  any  way  until  the  cause  was  on  its  hearing. 
There  are  several  decisions  of  this  court  in  relation  to  irregu- 
larities in  the  taking  of  depositions  in  causes  at  law,  which  in 
some  degree  support  my  opinion  in  this  case.  Among  these 
are  the  cases  of  Spence  v.  Mitchell,  9  Ala.  744,  and  Scott  v. 
Baber,  13  ib.  1S2.  My  opinion  upon  the  last  point,  that  re- 
latinjr  to  the  relation  between  the  commissioner  and  the  com- 
plainant's  next  friend,  is,  however,  opposed  to  the  opinion  in 
Bryant  v.  Ingraham,  IG  ib.  IIG.  But  that  was  a  case  at  law, 
and  as  I  do  not  concur  in  the  opinion  there  expressed,  I  am 
unwilling  to  adopt  it  in  chancery  practice,  because  in  my  opin- 
ion it  would  disturb  the  harmony  of  a  system  which  is  finely 
adapted  to  the  ends  of  justice.  The  Chief  Justice,  for  reasons 
which  he  will  state,  concurs  with  me  in  the  opinion  that  the 
la.^t  objection  was  properly  overruled  in  this  case.  We  only 
difTer  as  to  the  ground,  upon  which  alone  I  am  willing  to  place 
my  opinion.     Let  the  decree  be  aHirmed. 
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D  AUG  AN,  C.  J. — I  concur  in  affirming  the  decree  of  the 
chancellor,  but  am  not  prepared  to  depart  from  the  reasoning  of 
the  court  in  the  case  of  Bryant  v.  Ingraham,  16  Ala.  IIG.  It 
is  true  the  judgment  of  the  court  in  that  case  might  have  been 
rested  on  the  ground  that  objections  were  made  to  the  compe- 
tency of  the  commissioner  at  the  time  the  commission  was  exe- 
cuted, and  being  then  made,  they  could  well  have  been  insisted 
on  at  the  trial,  as  the  party  objecting  had  done  no  act  to  waive 
ihem.  But  the  decision  was  placed  on  a  higher  ground,  which 
was  that  the  commissioner  being  incompetent  to  execute  the 
commission,  the  party  against  whom  the  evidence  was  offered 
might  move  to  suppress  it  at  the  trial.  To  this  opinion  I  still 
adhere,  and  think  that  the  motion  to  suppress  should  be  allowed, 
though  made  for  the  first  time  at  the  trial,  if  the  party  has  done 
nothing  which  should  be  construed  into  a  waiver  of  the  objec- 
tion. Testimony  taken  by  deposition  may  be  considered  in 
three  points  of  view :  first,  the  evidence  itself;  secondly,  the 
medium  by  which  it  is  introduced ;  and  lastly,  the  manner  in 
which  it  is  taken.  If  the  testimony  of  the  witness  be  illegal 
evidence  it  may  be  objected  to  at  any  time,  unless  some  act  has 
been  done  by  the  party  objecting  that  would  render  it  improper 
to  entertain  the  motion  ;  as,  if  a  party  with  the  knowledge  of  the 
interest  of  a  witness  should  cross-examine  him  without  objection 
and  thereby  gain  the  advantage  of  all  he  knew,  he  ought  not 
afterwards  to  be  allowed  to  raise  the  objection  of  interest ;  for 
this  would  be  to  allow  him  to  speculate  on  the  testimony.  If, 
however,  he  did  not  cross-examine  the  witness,  nor  do  any  act 
to  waive  the  objection,  he  may  object  whenever  the  testimony 
is  offered.  So  if  the  medium  or  source  through  which  the  tes- 
timony is  taken  is  illegal,  I  think  the  testimony  itself  is  illegal; 
for  although  the  witness  may  be  competent  to  testify,  yet  he 
must  depose  before  one  duly  qualified  to  take  his  testimony,  and 
if  the  commissioner  be  incompetent  or  disqualified  by  law  to  act 
as  such,  the  evidence  taken  before  him  is  in  my  opinion  illegal 
and  may  be  objected  to  at  any  time,  unless  the  party  has  by 
some  act  waived  the  objection  or  done  something  that  would 
render  it  improper  for  him  to  insist  upon  the  objection.  No 
one  will,  I  think,  deny  but  that  illegal  evidence  may  be  objected 
to  at  any  time  when  offered,  unless  the  objection  has  been 
waived.     Unless  therefore  we  can  draw  a  distinction  between 
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illegal  evidence  on  account  of  the  incompetency  of  the  witness, 
and  illegal  evidence  on  account  of  the  medium  through  which 
it  reaches  the  court,  the  rules  in  reference  to  the  admissibility, 
or  rather  in  reference  to  the  time  when  objections  should  be 
made  to  its  admission,  should  be  the  same.  It  is  said  in  many 
cases  that  a  motion  to  suppress  a  deposition  is  addressed  to  the 
discretion  of  the  court,  when  regularly  taken. — Cullum  v.  Smith 
&  Conklin,  6  Ala.  G25  ;  Spence  v.  Mitchell,  9  Ala.  744,  and 
cases  there  cited.  But  I  cannot  believe  that  it  ever  was  in- 
tended to  be  asserted  that  a  motion  to  suppress  illegal  evidence 
was  a  matter  of  discretion,  but  on  the  contrary  it  is  a  matter  of 
duly  and  must  be  granted  whenever  made,  unless  the  objection 
has  been  waived  by  some  act  of  the  party.  But  if  the  witness 
himself  was  competent  to  testify  and  the  commissioner  qualified 
to  take  his  testimony,  and  objections  are  raised  because  the  in- 
terrogatories are  leading,  or  because  the  witness  has  not  fully 
answered  a  particular  interrogatory,  or  because  the  circumstan- 
ces under  which  the  commission  was  executed  he  such  as  to  in- 
duce the  court  to  believe  that  injustice  would  be  done  by  allow- 
ing the  testimony  to  be  used,  the  court  may  in  its  discretion 
suppress  the  deposition  thus  taken  and  allow  the  witness  to  be 
re-examined.  But  a  motion  for  such  a  reason  must  be  addressed 
to  the  discretion  of  the  court,  for  the  testimony  itself  is  legal, 
and  the  court  must  judge  whether  it  was  taken  under  such  cir- 
cumstances or  in  such  manner  as  would  probably  work  an  in- 
jury to  the  party  objecting  without  any  default  on  his  part. 
Such  a  motion  all  the  authorities  agree  must  be  made  before 
the  trial. — Cullum  v.  Smith  &  Conklin,  supra;  Spence  v.  Mitch- 
ell, sujrru.  But  I  cannot  see  why  objections  to  illegal  testi- 
mony should  be  made  before  it  is  offered  to  be  read,  whether  this 
illegality  arises  from  the  incompetency  of  the  witness  or  the 
illegal  manner  through  which  it  is  introduced.  The  testimony, 
in  my  judgment,  stands  on  the  same  footing  in  both  cases.  It 
i:4  illegal,  and  being  so,  I  think  it  can  be  objected  to  when  of- 
fered to  be  read,  unless  the  objection  has  been  waived,  or  unless 
ihe  party  objecting  has  done  some  act  that  would  render  it  im- 
proper to  allow  him  to  insist  upon  it. 

I,  however,  hold  that  the  brother  of  a  next  friend,  when  the 
next  friend  ha^  no  interest  in  the  subject  matter  of  the  suit,  is 
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not  incompetent  to  act  as  a  commissioner  in  taking  the  testi- 
nftony  for  the  complainant. 

Chilton,  J.,  having  been  of  counsel  in  the  court  below  for 
the  plaintiff  in  error,  did  not  sit  in  this  case,  but  after  the  fore- 
going opinions  had  been  pronounced,  expressed  his  entire  con- 
currence in  that  delivered  by  Parsons,  J.,  as  to  the  point  on 
which  he  and  the  Chief  Justice  differed. 


SNEDICOR  vs.  DAVIS. 

1.  A  deputy  clerk  in  this  State  is  liable  to  his  principal  alone  for  a  default 
committed,  whilst  acting  within  the  scope  of  his  duties  and  in  the  name 
of  the  principal. 

2.  The  cause  of  action  for  the  negligent  or  unskilful  performance  of  his  duty 
by  a  deputy  clerk,  whereby  his  principal  is  exposed  to  a  suit  for  damages, 
accrues  at  the  time  the  act  complained  of  is  done,  and  not  w  hen  the 
consequent  injury  is  developed.  Whether  if  the  suit  be  instituted  before 
the  actual  injury  is  ascertained,  the  recovery  should  be  for  the  probable 
prospective,  or  only  nominal  damages — Quere? 

3.  The  lapse  of  six  years  from  the  time  of  tlie  difanlt,  or  at  least  from  ita 
discovery,  is  a  complete  bar,  whatever  the  form  of  action,  although  the 
actual  damage  to  the  principal  may  not  have  been  then  ascertained. 

Error  to  the  Circuit  Court  of  Greene.  Tried  before  the 
Hon.  John  D.  Phelan. 

This  was  an  action  on  the  case  by  the  plaintiff  against  the 
defendant  in  error  to  recover  damages  for  the  default  of  the  lat- 
ter, as  deputy  clerk  of  the  County  Court  of  Greene,  in  taking 
insufficient  security  on  a  writ  of  error  bond  in  a  case  in  which 
one  Cawthorne  was  plaintiff  and  one  Pearson  defendant,  in 
consequence  of  which  the  plaintiff  in  error,  who  was  the  prin- 
cipal clerk  of  said  court,  was  sued  by  said  Cawthorne  and  com- 
pelled to  pay  the  debt.  The  defendant  pleaded  tlie  statute  of 
limitations  of  six  years,  to  which  there  was  a  replication.  From 
the  pleadings  it  appears  that  the  writ  of  error  bond  was  taken  in 
March  1840,  and  the  judgment  which  it  superseded  affirmed  in 
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the  Circuit  Court  of  Greene  in  October  of  the  same  year;  that 
an  execution  thereupon  issued  against  Pearson  and  the  security 
in  the  bond,  which  was  returned  on  the  24th  February  1S41,  no 
property ;  and  that  judgment  was  recovered  in  a  suit  for  the 
default  by  Cawthorne  against  the  plaintiff  in  error  at  the  Octo- 
ber term  1S46,  of  the  Circuit  Court  of  Greene,  which  he  has 
paid.  This  action  was  brought  on  the  loth  day  of  March  184S. 
The  defendant  demurred  to  the  plaintiff's  replication,  and  the 
court  sustained  the  demurrer,  and  this  is  now  assigned  as  error. 

Hale  and  Murphy,  for  the  plaintiff; 

The  only  question  presented  by  the  record  is  whether  the 
statute  of  limitations,  which  defendant  interposed  by  his  plea, 
commenced  to  run  from  the  taking  of  the  insufficient  bond  by 
hira,  or  only  from  the  time  that  Snedicor's  liability  for  the  de- 
fault of  his  deputy  was  fixed  by  the  institution  of  suit  and  recov- 
ery of  judgment  against  him  by  the  plaintiff  in  the  original 
judgment?  We  say  that  the  statute  commenced  to  run  as 
against  Suedicor  only  from  the  time  his  liability  was  fixed  by 
the  recovery  of  judgment;  or  at  all  events  not  until  the  institu- 
tion of  suit  against  him  by  tlie  plaintiff  in  the  original  judg- 
ment— and  to  sustain   this   view  submit  the  following  points  : 

1.  The  statute  of  limitations  does  not  begin  to  run  against 
the  plaintiff  until  his  cause  of  action  accrues,  and  no  cause  of 
action  accrues  as  long  as  the  liability  of  the  defendant  or  rights 
of  i!ie  plaintiff  depend  upon  a  contingency  which  may  or  may 
not  happen ;  and  the  liability  of  Davis  to  Snedicor  depended 
upon  a  contingency  which  did  not  happen  until  the  recovery  of 
the  judgment  against  him  for  the  default  of  Davis  as  his  deputy. 
The  statute  therefore  runs  only  from  that  time  as  between  these 
parties. — 4  Day's  Rep.  47G ;  Montgomery  v.  Hernandez,  G  U. 
»S.  Cond.  Rep.  478;  same  case  reported,  12  Wheat.  184;  Bai- 
ley V.  Hall,  16  Maine  408;  Walker  v.  Bradley,  3  Pick.  261  ; 
Miller  v.  Eskridge,  1  Ired.  147;  Neal  v.  Cuningham,  2  Port. 
171.  I  note  the  case  of  Montgomery  v.  Hernandez  particu- 
larly because  the  court  say  in  delivering  the  opinion,  "  The 
breach  in  the  condition  of  the  bond  took  place  more  than  six 
years  before  the  institution  of  the  suit,  yet  the  plaintiff's  right  of 
action  did  not  accrue  until  within  six  years,  and  that  therefore 
the  act  of  limitations  constituted  no  bar  to  the  action*"  So  in 
31 
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this  case,  the  breach  of  Davis'  official  duty  as  deputy  clerk  took 
place  more  than  six  years  before  the  institution  of  this  suit,  but 
the  injury  was  sustained  by  tJiis  'plaintiff  and  right  of  action 
accrued  to  him  within  six  years.     The  breach  by  Davis  of  his 
official  duty  was  no  immediate  and  direct  injury  to  this  plaintiff, 
but  it  was  an  immediate  and  direct  injury  to  the  plaintiff  in  the 
judgment  that  was  superceded  by  his   act;   and  only  indirect 
and  consequential  to  Snedicor,  dependent  upon  the  happening  of 
a  future  contingency ;  and  as  we  have  seen,   no  action  accrued 
until  the  contingency  happened.     And  in  the  case  of  Neal  v. 
Cuningham,  supra,  which  was  an  action  by  the  principal  sheriff 
against  the  executor  of  his  deputy,  the  court  decided  that  no 
claim  accrued  to  the  principal  sheriff  on  account  of  the  default  of 
his  deputy  until  a  judgment  had  been  obtained  against  him  and 
he  compelled  to  pay  the  money — a  case  directly  in  point  with 
the  one  at  bar,  sustaining  every  principle  for  which  I  contend — 
and  the  doctrine   of  this  last  case  is  affirmed   in  Lightfoot  v. 
Jones,  10  Ala.  IS,  where  the  court  says  that  when  the  right  of 
action  depends  upon  a  contingency  the  statute  does  not  run  un- 
til the  contingency  happens.     The  cases  of  a  security  paying 
money  for  his  principal,  or  a  vendee  purchasing  property  from 
a  vendor  who  has  no  title,  present  a  principle  strongly  analogous 
to  the  one  involved  in  this  case,  and  in  such  cases  the  courts  decide 
that  the  action  accrues  not  from  the  default  of  the  defendant,  htit 
from  the  time  of  the  injury  to  the  plaintiff,  by  the  payment  of  the 
money  in  the  one  case  and  the  loss  of  property  in  the  other. — 3 
N.  H.  Rep.  270;  Thompson  v.  Sternes,  2  Nott  &McCord,494;  4 
Day's  R.  svin-a;  9  Leigh,  473;  4  Yeates,  109;  5  Humph.  629; 
Broughton  v.  Robinson,  11  Ala.  923;  Pinkston  v.  Huie,  9  ib. 
257;  10  ib.  26.     Now  in  the  case  of  a  surety  the  default  of  the 
principal  makes  the  surety  liable  to  the  creditor,  yet  in  contem- 
plation of  law-  he  has  suffered  no  injury  and  has  no  right  of  ac- 
tion over  against  his  principal  until  his  liability  is  enforced,  then 
it  is  that  lie  sustains  an  injury  for  which  an  action  accrues.     So 
in  this  case  the  default  of  Davis  rendered  Snedicor  liable  to  the 
plaintiff  in  the  original  judgment,  but  like  the  case  of  the  secu- 
rity that  liability  might  never  be  enforced,  and  until  it  was  en- 
forced no  injury  was  sustained  by  Snedicor,  and  consequently 
no  action  accrued.     Now  it  is  clear  in  this  case  that  an  ac- 
tion lay  in  favor  of  the  plaintiff  in  the  judgment  superceded 
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against  Davis,  because  he  was  fhe  person  that  in  fact  did  the  in- 
jury, (12  Mass.  419,)  and  if  full  damages  had  been  recovered 
against  him  by  the  plaintiff  in  the  judgment  for  his  unlawful 
act,  will  it  be  contended  that  Snedicor  might  have  sued  him  too? 
Although  in  the  event  supposed  he  had  sustained  no  imaginable 
damages,  surely  he  could  not  subject  Davis  to  a  double  satis- 
faction for  the  same  injury,  and  until  Snedicor  was  actually  sued 
and  compelled  to  pay  the  money,  non  constat  but  that  the  party 
injured  would  compel  Davis  to  make  reparation  by  suit  against 
him,  or  that  Davis  would  voluntarily  make  reparation  for  his 
own  unlawful  act,  as  he  was  in  duty  bound  to  do,  ana  in  either 
event  Snedicor  would  have  had  no  possible  claim  against  him. 
2.  Davis  as  deputy  clerk,  under  our  statute,  is  a  public  offi- 
cer, (see  Clay's  Dig.  146,  §  19;  7  Ala.  138,)  and  as  such  his 
duties  and  liabilities  are  fixed  by  law  and  not  by  any  contract; 
(because  if  he  had  made  a  contract  in  violation  of  law,  agreeing 
10  do  what  the  law  prohibited,  it  would  have  been  a  mere  nullity.) 
Any  default  or  malfeasance  then  is  a  violation  of  law  for  which 
he  is  responsible  to  the  party  injured  ;  and  the  party  complain- 
ing must  show  some  special  damage  peculiar  to  himself,  (19 
Johns.  223,)  and  until  that  damage  accrues  the  statute  does  not 
run.— Roberts  v.  Real,  16  East.  408,  215;  West  v.  Rice  et  al. 
9  Mete.  564 ;  Rice  et  al.  v.  Hosmer,  12  Mass.  130;  17  ib.  GO. 
In  this  view  of  the  case,  see  2  Port.  271;  U.  S.  Cond.  R.  supa. 
Now  the  taking  of  an  insufficient  bond  in  this  case  was  a  special 
and  particular  damage  to  the  plaintiffs  in  the  original  judgment, 
because  thereby  they  lost  their  debt;  and  only  contingent  and 
consequential  to  Snedicor,  dependent  upon  the  acts  of  a  third 
person  over  whom  he  had  no  control.  Now  Snedicor  as  the 
principal  clerk  is  responsible  to  the  parly  injured  for  the  default 
of  his  deputy.  Suppose  instead  of  being  the  principal  clerk  he 
had  been  the  security  of  Davis,  then  he  would  have  been  rc:- 
sponsible  in  the  same  way  to  the  party  injured,  and  Davis' 
default  WQuid  have  fixed  a  contingent  liability  u])on  him  as  the 
security,  which  the  party  immediately  injured  njight  or  might 
not  enforce;  but  as  we  have  been  sujjra^  Snedicor  in  ihc  case 
.supposed,  could  have  maintained  no  action  against  Davis  until 
that  contingent  liability  was  enforced  against  him  and  he  thereby 
injured;  now  by  parity  oT  r..-.  (.nii -^  (Iocs  not  the  same  doctrine 
htild  in  this  case  ? 
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3.  If  Davis  be  considered  not.  a  public  officer,  but  as  a  naked 
tort  feasor,  then  tie  action  is  for  tlie  recovery  of  special  conse- 
quential damages  resulting  from  tlie  tortious  act  of  Davis  in  vio- 
lation of  a  legal  duty,  and  to  sustain  this  action  there  must  be  a 
\vrong  done  and  damage  suffered,  (Story  on  Agency,  '§  236;  7 
Eng.  Com.  Law,  84S;)  also,  Stoiy  on  Agency,  '^222,  where  it 
is  laid  down  that  there  must  be  a  "  real  actual  damage  and  not 
a  mere  possible  or  probable  one,"  and  in  such  a  case  the  statute 
runs  not  from  the  time  of  the  tort,  but  from  the  time  of  the  in- 
jury.— See  IJoberts  v.  Real ;  Miller  v.  Eskridge,  supru;  2  Sand. 
P.  &  E.  645.  Now  what  real  lessor  actual  damage  h^idi  Snedi- 
cor sustained  until  suit  was  brought  against  him?  It  was  at 
most  a  dammim  absque  hijuria  for  which  no  action  would  lie. 

4.  Should  it  be  contended  in  opposition  to  the  positions  above 
taken  by  us,  that  this  action  although  in  form  an  action  of  tort  is 
quasi  an  action  of  ex  contractu,  then  it  becomes  necessary  to 
enquire  what  is  the  contract  that  the  law  implies  from  the  rela- 
tion of  the  parties  as  principal  and  deputy.^  We  say  that  it 
is  one  of  indemnity;  that  the  law  imposes  upon  the  deputy  an 
obligation  to  indemnify  his  principal  for  any  loss  that  be  may 
sustain  by  the  unlawful  or  improper  act  of  such  deputy. — 1  Liv- 
ermore  on  Agency,  3G3;  Story  on  Agency,  210,  §  217,  also  p. 
212;  1  Maryi.  Dig.  21S,  '^  9;  10  Leigh,  Ss'l;  2  U.  S.  Dig.  s?/jm/., 
850,  <^  42.  And  if  the  contract  between  parties  be  one  for  in- 
demnity by  the  deputy,  then  that  contract  is  never  broken  until 
8  loss  is  sustained  by  the  principal,  and  as  a  consequence  the 
ibe  statute  cannot  run  until  that  event. — Reynolds  v.  Magnus.  2 
Led.  26;  12  Gill  &  Johns.  48. 

J,  B.  Clarke,  with  whom  was  Eiuvin,  for  the  defendant: 

1.  The  plea  of  the  statute  of  limitations  is  a  bar  to  a  recov- 
ery, where  the  act  of  negligence,  deceit  or  misconduct  com- 
plained of  was  done  or  omitted,  more  than  six  years  before  suit 
brought. — Governor,  use  &c.  v.  Gordon,  15  Ala.  72;  Mardis' 
Adm'rs  v.  Shackelford,  4  ib.  506 ;  Bank  of  Utica  v.  Childs,  6 
Cow.  288  ;  Hall  v.  Tomlinson,  5  Verm.  228;  Wilcox  v.  Ex'rs 
of  Pluinmer,  4  Port.  172;  Howell  v.  Young,  5  Barn.  &.  Cr.  259; 
11  Eng.  C.  L.;  Angel  on  Lim.  123  to  127. 

2.  No  action  could  have  been  maintained  by  Cawthorne,  the 
original  plaintiff,  against  Davis;  the  deputy  of  the  plaintiff",  for 
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the  misfeasance. — 4  Bibb  494,  citing  1  Washing.  Va.  R.  159; 
Bacon's  Abr.  (tiile  Sheriff,  letter  H) ;  Chitty's  PI.  69-73;  Vide, 
also,  2  Pirtlte's  Digest,  3S5,  ^  29. 

CHILTON,  J. — The  only  question  in  this  case  is  whether 
the  statute  of  limitations  of  six  years  commences  running  from 
the  time  that  the  default  of  the  deputy  occured,  which  ultimately 
caused  his  principal  to  pay  the  demand  of  Cawthorne,  or  from 
the  time  that  the  injury  to  the  principal  was  developed.  It  ap- 
pears that  more  than  six  years  have  elapsed  since  the  sheriff 
returned  Hn  execution  issued  against  the  principal  and  security 
upon  the  writ  of  error  bond  no  property;  &c.,  so  that  Davis  had 
not  only  by  his  negligence  taken  insufficient  surety  on  the  bond, 
but  this  insufficiency  had  been  determined  by  a  return  of  the 
execution  on  the  affirmed  judgment  by  the  proper  officer  un- 
satisfied. 

It  is  contended  with  much  ability  and  zeal  by  the  counsel  for 
the  plaintiff  in  error,  that  the  statute  did  not  begin  to  run  against 
the  plaintiff  until  the  recovery  of  a  judgment  against  him  by 
Cawthorne  for  his  deputy's  default — that  until  then  it  was  doubt- 
ful whether  the  plaintiff  would  sustain  any  damage  from  the 
negligence  or  wrongful  act  of  the  deputy,  and  to  this  point  they 
cite  many  authorities,  some  of  which  we  will  presently  examine. 
Before  proceeding  to  examine  the  cases,  we  will  take  occasion 
to  observe  that  although  by  the  act  of  1S36  the  deputy  clerks 
of  the  respective  clerks  of  this  State  are  empowered  "to  trans- 
act all  business  in  the  absence  of  the  principal  which  the  latter 
could  do  were  he  present,  first  taking  an  oath  to  support  the 
constitution  and  faithfully  to  discharge  the  duties  of  deputy 
clerk  of  the  court  in  which  he  acts" — (Clay's  Dig.  140,  '§  19) — 
yet  the  design  of  the  Legislature  by  this  enactment  was  not  to 
create  him  a  separate  and  distinct  officer  of  the  court  or  to  de- 
stroy the  relation  which  subsisted  between  him  and  his  princi- 
pal. He  is  deputed  or  appointed  by  his  principal  and  is  amen- 
able to  him,  and  his  princi[)al  is  amenable  for  his  acts  to  parties 
who  may  be  injured  by  them,  if  such  acta  como  within  the  scope 
of  the  duties  and  business  assigned  him.  It  is  unnecessary 
now  to  determine  whether  if  he  do  an  act  in  his  own  name  n% 
deputy  clerk  under  this  glatute,  without  purporting  to  do  it  in 
tlie  name  or  on  behalf  of  his  principal,  he  would  not  be  liable  to 
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llie  party  directly  who  might  be  injured  by  his  negligence? 
This  is  not  the  case  before  us.  Here  he  approved  the  bond  in 
the  name  of  his  principal,  and  on  his  behalf  as  his  deputy;  and 
we  do  not  entertain  a  doubt  of  his  immediate  liability  to  his 
principal,  who  with  his  sureties  alone  must  answer  to  the  party 
injured  for  (he  unlawful  act  of  the  agent  or  deputy. — McNutt  v. 
Livingston,  7  Smede  &  Mar.  Kep.  64L  The  deputy  is  not 
required  to  enter  into  any  bond  for  the  security  of  the  public. 
He  may  be  appointed  even  without  writing,  (Stewart  v.  Desha, 
Sheppard  &  Co.  11  Ala.  844,)  and  displaced  at  the  pleasure  of 
the  principal.  He  is  Subject  lo  the  principal's  control  and 
bound  to  conform  to  his  requirements  and  to  obey  his  behests. 
When  therefore  he  does  an  act  in  the  name  and  on  behalf  of 
his  principal  falling  within  the  scope  of  his  ordinary  duties,  it 
would  be  unreasonable  and  unjust  to  hold  him  responsible  for  it 
to  a  third  parly,  when  it  is  presumed  to  be  done  by  the  com- 
mand of  the  piincipal  although  the  principal  may  not  be  present. 
It  seems  to  us  that  the  same  doctrine  which  applies  to  deputy  sher- 
iffs equally  applies  to  deputy  clerks,  unless  an  exception  obtain 
against  the  latter  when  in  the  absence  of  the  clerk  they  assume  to 
act  in  their  own  name  under  the  statute  above  refered  to.  In  Pond 
V.  Vanderveer,  at  the  present  term,  we  held  the  deputy  sheriff  not 
responsible,  except  to  his  principal,  for  a  default  occuring  in  the 
management  of  his  ofScial  business,  and  such  seems  to  be  the 
W'bU  settled  doctrine  in  England  and  in  this  country,  where  no 
statutes  control  it. — Owens  v.  Gatewood,  4  Bibb,  494,  and  cases 
cited;  S  Bacon's  Abr.  (Bouvier,)  tit.  Sheriffs,  H.,  and  cases 
cited  in  notes.  But  we  turn  to  the  question  as  to  when  the 
cause  of  action  accrued.  What  is  the  cause  of  action?  The 
answer  j)la!nly  is,  the  negligence  of  the  deputy  in  taking  and 
approving  ihe  bond  with  insufficient  security  by  means  of  which 
bis  principal,  the  plaintiff,  was  exposed  to  an  action  on  the  part 
of  Cawlhorne,  the  plaintiff  in  the  superseded  judgtnent.  But 
it  is  replied  that  although  this  is  the  cause,  yet  no  injury  was 
sustained  by  Snedicor,  the  principal,  and  no  damage  could  have 
been  recovered  until  he  had  sustained  some  loss  by  tlie  com- 
mencement of  suit  or  recovery  of  judgment  against  him  by  the 
party  whose  interest  was  directly  affected.  And  just  hei'e,  we 
may  be  allowed  to  observe,  consists  the  error  of  the  argument 
of  the  plaintiff's  counsel.     That  the  negligent  act  of  the  deputy 
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on  account  of  which  his  principal  was  immediately  exposed  to 
an  action  for  damages  and  made  liable  to  pay  the  debt,  is  suffi- 
cient to  authorise  the  latter  to  maintain  an  action,  is,  we  think, 
an  undeniable  proposition  of  law.  He  has  by  his  negligence  or 
tortious  breach  of  duty  made  his  principal  liable  as  security  to 
pay  the  whole  debt,  and  that  too  when  the  parties  primarily  lia- 
ble are  insolvent,  as  it  seems  they  were  in  this  case.  No  one 
will  contend  that  this  is  not  an  injury.  But  the  consequential 
damage  is  not  fully  developed.  Cawthorne  may  or  may  not  sue,  or 
if  he  sue,  he  may  fail  to  obtain  a  judgment,  and  it  is  argued  that  this 
uncertainty  as  to  whether  any  special  damage  will  ever  accrue 
shows  that  the  action  does  not  accrue  until  such  damage  is  sus- 
tained or  becomes  developed.  Let  us  test  this  for  a  moment. 
Suppose  Cawthorne  had  immediately  sued  SnediCor  for  the 
negligence  and  had  recovered  say  five  hundred  dollars — then 
the  damage  would  have  been  reckoned  certain :  Davis  is  then 
sued  by  Snedicor  and  this  $500  and  the  cost  are  recovered  from 
him  :  But  Cawthorne  afterwards  takes  his  case  to  the  Supreme 
Court  and  reverses  it  and  then  recovers  SIOOO — what  then? 
Can  Snedicor  sue  Davis  again,  and  tolics  quoties?  I  know  of 
no  law  which  would  authorise  such  subsequent  action.  Now  I 
concede  the  general  rule  to  be,  as  Chief  Baron  Comyn  states  it, 
"  that  damages  are  only  allowed  to  the  time  of  the  action  com- 
menced."— Comyn's  Dig.  Damages,  D.  But  this  general  rule 
is  subject  to  the  important  qualification,  "  that  the  plaintiff  is  at 
liberty  to  prove  and.  the  jury  are  bound  to  take  into  considera- 
tion those  direct  and  immediate  consequences  of  the  act  com- 
plained of  which  are  so  closely  connected  with  it  that  they  w-ould 
not  of  themselves  furnish  a  distinct  cause  of  action." — Sedgw. 
on  the  Meas.  of  Dam.  104-5.  The  case  of  Feller  v.  Beal,  1 
Lord  Uaym.  339,  is  an  apt  illustration  of  the  principle  here 
ronlended  for.  The  plaintiff  had  sued  for  a  battery  and  recov- 
ered a  small  sum.  ^IL  Afterwards,  as  a  consequence  of  the 
wound  a  part  of  his  skull  came  out  and  he  sued  again  to  recover 
for  this  subsequent  damage.  But  it  was  held  that  the  jury  must 
have  considered  the  nature  of  the  wound  and  have  fidly  com- 
pensated the  plaiiuiff  for  it.  Lord  Holt,  C  J.,  said,  "  l(  this 
mutter  had  been  given  in  evidence,  as  that  which  in  probability 
ujiijht  have  been  the  consequence  of  the  battery,  the  plaintiff 
would  have  recovered  dannges  for  it.     The  injury  which  is  the 
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foundation  of  the  action  is  the  battery,  and  the  greatness  or  con- 
sequence of  that  is  only  in  aggravation  of  damages." — lb.  692  ; 
Sedgw.  on  Dam.  105.  The  same  doctrine. was  laid  down  in 
Houell  V.  Young,  5  Barn.  &  Cres.  259;  (S.  C.  11  Eng.  Com. 
Law  R.  219.)  In  that  case  an  allorney  was  sued  for  failing  to 
exercise  due  care  and  diligence  in  ascertaining  whether  a  war- 
rant of  attorney  and  certain  mortgages  on  freehold  and  leasehold 
premises  furnished  good  security  for  the  repayment  of  .£3000, 
proposed  to  be  loaned  on  the  faith  of  them.  He  had  been  re- 
tained for  that  purpose  in  1814  and  represented  the  security 
sufficient.  The  interest  was  paid  up  to  1820,  when  it  was  dis- 
covered that  the  security  was  insufficient.  It  was  held  that  the 
default  of  the  attorney  constituted  the  gist  of  the  action,  and 
that  the  statute  of  limitations  began  to  run  from  the  time  of  the 
default,  and  not  from  the  time  that  the  securities  were  ascer- 
tained to  be  insufficient.  In  that  case  as  in  this  the  default  or 
negligence  was  the  cause,  the  special  dajnage  afterwards  occur- 
ing  the  consequence,  and  it  could  not  be  said  that  the  party  in 
either  case  had  furnished  a  cause  of  action  against  himself  with- 
in the  time  prescribed  by  the  statute  as  a  bar,  when  it  is  con- 
ceded that  neither  had  done  any  thing  within  that  period.  It  is 
perhaps  unnecessary  for  us  now  to  decide  whether  if  Snedicor 
had  sued  Davis  for  the  negligence  complained  of  immediately 
after  it  occurred,  or  after  it  was  ascertained  by  a  return  oi  nvlla 
bona  tiiat  the  bond  lie  had  taken  was  insufficient,  l>e  could  have 
recovered  the  probable  prospective  damage.  We  are  aware 
that  it  is  a  very  uncertain  means  of  arriving  at  justice,  and  that 
the  propriety  of  the  ride  is  questioned  by  very  respectable  Ame- 
rican authorities. — Sedgw.  on  Dam.  109,  citing  Wilcox  v.  Plum- 
racr's  Ex'rs,  4  Peter's  R.  172;  see,  also,  Mardis'  Adn/rs  v. 
Shackelford,  4  Ala.  506,  where  this  court  arguendo  seem  to  in- 
dicate the  rule  to  be  that  nonimal  damage  could  alone  be  recov- 
ered. We  are  inclined  to  follow  the  English  rule  as  approxi- 
mating nearer  the  justice  of  the  case,  but  leave  the  point 
undecided,  as  in  our  opinion,  whether  the  party  could  or  could 
not  recover  more  than  the  damages  which  had  accrued  within 
the  six  years  from  the  happening  of  the  deputy's  default,  by  any 
action  he  could  have  commenced  within  that  period,  still  this 
does  not  affect  the  position  that  the  statute  dates  from  the  time 
the  malfeasance  or  omission  which  occasioned  the  damages  oc- 
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ciiried,  or  at  least  in  this  case  from  the  time  that  it  was  ascer- 
tained that  Cawthorne  could  not  render  the  security  taken  by 
the  deputy  available.  We  think  this  position  is  most  fully  sus- 
tained by  the  Supreme  Court  of  the  United  States,  in  Wilcox  v. 
Plummer's  Ex'rs,  4  Peter's  R.  172;Mardis'  Adm'rs  v.  Shack- 
elford, snpri ;  Governor,  use  &c.  v.  Gordon,  15  Ala.  R.  72-5, 
and  the  authorities  there  ciled;  see,  also,  Argall  v.  Bryant,  1 
Sandford's  Sup.  Ct.  Rep.  (N.  Y.)  98,  and  cases  cited.  And 
the  same  rule  will  apply  whether  we  regard  the  action  purely  iu 
tort  or  in  the  nature  of  an  action  ex  contractu. — Argall  v.  Bry- 
ant «?/j[wa.  In  each  the  violation  or  breach  of  duty  which  may 
cause  the  damage  is  the  gist  of  the  action.-  So  it  is  said,  "  The 
gist  of  the  action  of  assumpsit  for  the  violation  of  a  special  con- 
tract is  the  breach  of  such  contract,  and  not  any  resulting 
or  collateral  damage  occasioned  thereby.  The  statute  rur»s 
therefore  from  the  lime  the  contract  is  broken,  and  not  from  the 
period  when  any  damage  arising  therefrom  is  sustained  by  the 
plaintiff;  and  allhoug4)  such  damage  accrue  within  six  years,  the 
action  is  defeated  by  the  statute  if  the  contract  was  broken  be- 
yond that  period." — Angel  on  Limit.  1*24,  citing  Howell  v. 
Young,  svpru,  and  Rankin  v.  Woodworth,  3  Penn.  Rep.  48.  A 
contrary  doctrine  would  in  many  cases  entirely  defeat  the  object 
of  the  statute  and  postpone  the  time  within  which  actions  might 
be  brought  to  an  indefinite  period. 

But  it  is  insisted  that  the  cases  above  refered  to  are  not  ap- 
plicable, to  this;  that  in  these  the  default  happened  between  the 
parties  directly  to  be  affected,  but  iu  this  Snedicor  was  only  con- 
sequentially to  be  affected,  and  that  as  the  damage  he  sustainc  d 
depended  upon  the  action  of  the  creditor  whose  debt  had  been 
lost  by  the  deputy's  default,  it  was  in  its  nature  contingent,  and 
until  it  happened  could  furnish  no  ground  of  action.  This  ob- 
jection we  have  anticipated  by  showing  that  an  action  did  iin- 
niediately  accrue  to  Snedicor  as  soon  as  his  deputy  by  \,\n 
negligent  act  made  him  a  guarantor  of  the  sufhciency  of  (he  writ 
of  error  bond.  Now  when  the  consecpjcntial  damage  is  ti:f 
cause  of  aciion,  a?  in  the  cases  of  Roberts  v.  Read,  IG  East. 
:ilC,  and  Miller  v.  Kskridge,  I  Ired.  117,  it  is  clear  that  the 
statute  dates  from  ibc  happening  of  the  consequence  coinplaii.tMi 
of.  We  have  carefully  examined  the  authorities  cited  by  the 
plaintiff  in  error  and  so  ably  connnented  on  by  ihcm,  and  uiih- 
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out  extending  this  opinion  by  a  particular  examination  of  them, 
are  satisfied  tliat  they  do  not  establish  the  contrary  of  the  pro- 
position for  which  we  contend. 

The  view  we  have  taken  shows  that  the  judgnaent  of  the 
Circuit  Court  must  be  affirmed. 


SALLEE  vs.  WATERS. 

1.  The  press  en  J  type  of  a  practical  printer,  ■which  are  necessarily  used  by 
him  and  his  journeymen  in  the  publication  of  a  weekly  newspaper,  are 
tools  or  implements  of  trade  within  the  meaning  of  the  statute  exempt- 
ing certaia  articles  from  levy  and  sale  under  esecut'im. 

2.  But  the  paper  and  ink  employed  by  a  priiiter  in  hit>  business  are  rather 
to  be  considered  as  stock  in  trade,  and  do  not  eonie  within  the  purview 
of  the  statute. 

3.  The  relation  i>f  pnrent  and  child,  or  husbind  and  wife,  with  its  conse- 
quent cond^li.itt  cf  dependence,  is  sufBciciit  to  constitute  a  family  within 
the  meaning  of  the  statute,  althouj^h  the  nnuiLers  of  it  may  not  live  to- 
gether or  under  the  same  roof. 

Error  to  tlie  Circuit  Court  of  Butler.  Tried  before  the 
Hon.  Nathan  Cook. 

Stoxe  &  Judge,  for  the  plaintiff: 

1.  The  statute  exempts  from  levy  and  sale  "  tools  and  im- 
plements of  trade"  belonging  to  heads  of  families. — Digest, 
210,  §47. 

2.  What  are  "tools  or  implements  of  trade,''  can  never  be- 
come a  pure  question  of  law,  btit  is  a  question  of  fact  for  the 
jury,  under  the  charge  of  the  court.  This  court  cannot  pre- 
stuue  that  the  printing  press,  &c.  were  tools  or  implements  of 
tra<!e.  (in  this  record  it  is  shown  that  Curtis  was  a  printer,  and 
that  the  press,  type  and  materials  were  employed  in  printing  a 
newspaper  and  job  work;  but  it  is  not  shown  that  the  printing 
of  a  newspaper  is  a  necessary  part  of  a  printer's  trade,  neither  is 
it  shown  what  is  embraced  in  the  trade  or  handicraft  of  printing. 
The  defendant  should  have  shown  by  proof,  and  the  jnry  should 
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have  found  that  the  press,  type,  &c.  were  necessary  tools  of 
the  trade  of  printing.     But  more  of  tliis  anon.) 

3.  The  press,  type,  and  all  other  furniture  of  a  printing  office 
are  not  implements  of  trade.  They  goto  make  up  a  business — 
not  a  trade.  The  intention  of  the  Legislature  must  have  been 
to  protect  such  hand-articles  as  the  operative  mechanic  or  arti- 
san employs  in  his  daily  labor,  not  the  machinery,  furniture,  &c. 
of  an  extensive  establishment.  The  clear  distinction  is  be- 
tween a  trade  and  a  business.  That  the  exemption  contended 
for  contemplates  a  business,  and  not  a  trade,  we  refer  to  the 
fact  shown  by  the  record  that  ink,  paper,  &c.  are  included  in 
the  schedule  of  articles. — Buckingham  v.  Billings,  13  Mass.  82; 
Daily  v.  May,  5  ib.  313 — sec,  also,  the  reasoning:  Abercrombie 
v.  Alderson,  9  Ala.  981.  (It  certainly  cannot  be  contended 
for  a  moment  that  a  printing  press  and  types  and  materials,  no 
matter  what  tlieir  extent  or  value,  are  implements  of  trade,  and 
exempt  from  levy  and  sale.  If  this  be  so,  the  most  extensive 
publication  offices  in  the  world  are  witliin  the  reservation.  The 
Harpers,  it  is  understood,  have  a  printing  establisbment  worth 
half  a  million  of  dollars.  There  are  many  other  offices  not 
much  less  valuable.  Even  in  this  State  many  offines  and  their 
furniture,  presses,  &c.  are  worth  ten  thousand  dollars,  or  more. 
Is  an  entire  lucrative  business  of  one  man  to  be  secured  to  him 
and  his  family,  while  no  other  pursuits  are  alike  protected  ? 
Power  presses,  propelled  by  steam,  are  now  employed  in  many 
offices-^are  the  steam  engines  protected?  Moreover,  if  the 
press,  types,  materials,  &c.  are  exempt  on  the  principle  that 
otherwise  the  printer  could  not  support  his  fannly,  does  not  the 
same  rule  exempt  the  house  in,  which  his  works  are  put  up/ 
Without  a  house  to  work  in,  the  press  and  type,  &c.  are  wholly 
valueless.  If  this  be  the  principle,  what  limits  shall  we  assign 
to  its  application?  As  well  may  it  be  contendefl  that  all  the 
manufacturing  establishments  of  the  coimtry,  and  all  their  ma- 
chinery are  tools  and  implements  of  trade,  including  cotton  fac- 
tories, paper  factories,  iron  foundries,  wood  shops,  and  even 
sleanjboats,  wagons  and  teams  used  in  trans[)<)rtation,  &r.) 

4.  Printing  presses,  types,  &c.  are  not  usually  owi:ed  by 
j)ractical  printers,  any  niore  than  manufacturing  n)achinery  is 
owned  by  the  operatives, — an  additional  reason  why  they 
should  not  be  regarded  as  implements  of  trade.     (If  it  be  nc- 
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cessary.  we  may  safely  contend  that  a  practical  printer  has  no 
implements  or  tools  of  trade,  other  than  perhaps  the  composing 
stick.  On  the  same  principle,  a  professional  weaver  or  foundry- 
man  has  no  tools  or  implements  of  trade.) 

5.  Certainly  it  never  could  have  been  intended  by  the  Legis- 
lature to  make  printers  a  privileged  class  above  the  rest  of  man- 
kind. .The  utter  inconsistency  of  such  a  principle  with  the 
general  policy  of  our  laws,  is  a  powerful  argument  against  the 
exemption   contended  for. 

G.  The  case  from  Connecticut  is  not  authority  here,  because 
in  that  State  implements  of  the  household — in  other  words  furni- 
ture— are  embraced  in  the  statute,  as  well  as  "  tools  and  imple- 
ments" of  trade. — 4  Conn.  450.  Neither  is  the  case  a  well 
considered  one,  but  the  argument  falls  in6nitely  below  the  case 
in  1:3th  Mass. 

7.  Was  Curtis  the  head  of  a  family?  There  must  be  both 
an  aggregation  of  individuals  and  the  relation  of  dependence. 
Here  the  latter  existed,  but  not  the  former.  He  had  no  family, 
but  the  relation  between  Curtis  and  his  child  was  precisely  that 
of  protector  and  protege.  One  of  the  constituents  existed,  but 
the  other,  tJie  family^  was  wanting. — Allen  v.  Manassee  &  Mose- 
ly,  4  Ala.  5-54;  Ladiga  v.  Rov/land,  2  How.  Sup.  Cl.  R.  5Sl. 

Watts,  for  the  defendant : 

1.  All  tools  or  implements  of  trade  bv  statute  are  free  and 
exempt  from  levy  and  sale,  to  be  retained  by  and  for  the  use  of 
every  family  in  this  State. — See  Clay's  Dig.  210,  <^  47. 

2.  There  can  be  no  doubt  that  Curtis,  the  defendant  in  exe- 
cution, was  a  man  of  family.  He  had  an  infant  child  dependent 
upon  him  for  support  and  maintenance.  W^here  this  relation 
subsists  tiiere  is  a  family. — See  Allen  v.  Manas.=ee,  4  Ala.  554, 
and  authorities  there  cited.  The  mere  fact  that  the  child  did 
not  live  under  the  same  roof  with  its  father  does  not  destroy  the 
family  relationship.  If  this  were  so,  the  sending  of  an  only 
child  off  to  school  would  destroy  this  relation. 

3.  The  only  other  question  is  whether  a  printing  press  and 
typoi;,  and  type  stands,  are  tools  or  implements  of  trade  within 
the  tneaning  of  the  statute?  This  statute  should  be  liberally 
construed.  Printing  is  a  mechanical  employment :  Curtis  was 
a  practical  printer,  worked  daily  at  his  trade — thi:T  was  his  only 
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means  of  support — and  his  prinlmg  press,  types,  &c.  were  the 
"tools  or  implennents"  of  his  trade. — Patton  v.  Smith,  4  Conn. 
450.  The  exetnption  of  our  statute  extends  to  all  '» tools  or 
implements  of  trade."  There  is  no  restriction  of  amount  or 
value. 

4.  The  case  cited  from  Massachusetts,  (Buckingham  v.  Bil- 
lings, 13  Mass.,)  is  upon  the  statute  of  that  State,  which  is  in 
many  particulars  different  from  ours.  Under  the  Massachusetts 
statute  only  such  tools  of  a  debtor  as  are  necessary  for  his  trade 
or  occupation,  are  exempt.  Under  this  statute  it  might  well  be 
decided  that  only  such  press  and  types  as  were  necessary  to  the 
printing  business  in  its  simplest  form  would  be  exempt,  and  the 
value  of  these  might  well  be  looked  to. 

5.  In  the  Connecticut  case  cited,  the  reasoning  of  the  Mas- 
sachusetts judge  is  examined  and  declared  to  be  untenable — 
the  Connecticut  statute  is  also  different  from  ours.  "  Tools 
necessary  for  upholding  life,"  &c.,  are  exempt.  Yet  it  has  been 
decided  in  the  case  cited  that  printing  presses,  types,  &c.  are 
"  tools"  &c.  and  are  exempt.  If  thus  decided  in  Connecticut, 
a  fartioii  it  ought  to  be  held  in  Alabama  that  a  printing  press, 
&c.  are  *'  tools  or  implements  of  trade"  and  exempt. 

C.  What  is  said  in  Abercrombie  v.  Alderson,  9  Ala.  981, 
about  tinner's  tools  not  being  exempt  from  levy  and  sale,  has 
reference  to  the  common  law,  as  it  was  shown  in  the  record  that 
the  case  did  not  come  within  the  statute,  the  defendant  not  hav- 
ing a  family. 

DARGAN;  C.  J. — This  was  a  motion  against  the  defend- 
ant as  sheriff  of  Butler  county  for  failing  to  make  the  money  on 
an  execution  issued  against  James  II.  Curtis.  A  jury  was  em- 
panelled to  try  the  issue  made  up,  whether  the  dcfentlant  could 
have  made  the  money  by  proper  diligence.  They  returned  a 
special  verdict,  which  shows  that  Curtis,  the  defendant  in  the 
cxecutioti,  was  a  printer  by  trade,  and  during  the  time  the  exe- 
cution was  in  the  hands  of  the  sheriff  owned  a  newspaper  estab- 
lishment, consisting  of  a  press,  types,  and  other  necessary  arti- 
cles and  appendages  for  publishing  and  which  he  employed  in 
the  publication  of  a  weekly  newspaper;  that  Curtis  worked  at 
his  trade  himself  and  employed  others  to  work  and  carry  on  said 
newspiiper  establishment ;  and  tliat  among  the  said  publishing 
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materials  there  was  no  paper  or  ink,  except  such  as  were  ne- 
cessary in  a  printing  office,  and  usually  denominated  printing 
materials.  The  press,  types,  materials,  &c.  were  valued  at  five 
hundred  dollars.  The  jury  further  found  that  Curtis  had  one 
child  dependant  on  him  for  a  support,  but  that  he  had  no  wife, 
nor  did  he  keep  house,  but  he  and  his  child  boarded  at  differ- 
ent houses  in  the  town  of  Greenville.  Upon  the  foregoing 
facts  the  jury  agreed  that  if  the  law  was  in  favor  of  the  plaintiff 
they  then  found  in  his  favor,  but  if  it  was  otherwise  they  found 
for  the  defendant.  The  court  decided  in  favor  of  the  defend- 
ant, whereupon  judgment  was  rendered  for  him. 

The  defendant  contends  that  these  articles  are  not  liable  to 
be  sold  by  execution  under  the  act  of  1833,  inasmuch  as  Cur- 
tis was  the  head  of  a  family.  That  act  is  in  the  following  lan- 
g'uage  :  "  The  following  articles  shall  be  retained  by  and  for  the 
use  of  every  family  in  this  State,  free  and  exempt  from  levy  and 
sale  by  virtue  of  any  execution  or  other  legal  process;  that  is  to 
say,  two  cows  and  calves,  two  spinning  wheels,  two  axes,  two 
hoes,  five  hundred  weight  of  meat,  one  hundred  bushels  of  corn, 
all  the  meal  on  hand,  two  ploughs,  one  table,  one  pot,  one  oven, 
two  water  vessels,  two  pair  of  cotton  cards,  all  books,  one  churn, 
three  chairs,  one  work  horse,  mule,  or  pair  of  oxen,  all  imple- 
ments or  tools  of  trade."  &c.  Whether  the  court  erred  or  not 
depends  on  the  construcdon  that  should  be  given  to  the  words, 
"  all  implements  or  tools  of  trade."  In  the  case  of  Bucking- 
ham v.  Billings,  13  Mass.  82,  the  quesdon  arose  whether  a 
printing  press,  types,  &c.  were  liable  to  be  sold  under  execu- 
tion according  to  the  laws  of  Massachusetts,  which  exempts 
from  levy  and  sale  "  the  tools  of  a  debtor  necessary  for  his  trade 
or  occupation."  Chief  Justice  Parker,  in  delivering  the  opin- 
ion of  the  court,  said,  "It  was  not  to  be  supposed  that  it  was 
intended  to  comprehend  within  the  term  tools,  which  are  pro- 
perly small  articles  used  by  the  hand,  complicated  machinery  or 
expensive  utensils,  which  may  of  themselves  be  of  great  value. 
There  are  machines  now  used  in  manufactures  which  may  as 
well  be  denominated  tools  as  the  apparatus  of  a  printing  office, 
and  yet  it  cannot  be  supposed  that  the  Legislature  intended  to 
exempt  them  from  attachment  and  thus  to  enable  a  debtor  to 
hold  a  large  capital  which  cannot  be  reached  by  his  creditors." 
In  the  case  of  Patton  v.  Smith,  4  Conn.  450;  the  question  arose 
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whether  a  prlntiiig  press,  types,  &c.  were  exempted  from  levy 
and  sale  under  the  act  of  Connecticut,  which  exempts  all  tools 
necessary  for  the  upholding  of  life;  the  court  dissented  from  the 
reasoning  employed  in  the  case  of  Buckingham  v.  Billings, 
supra,  and  held  that  the  press  and  types  were  not  liable  to  levy 
and  sale.  The  reasonings  of  the  courts  in  the  two  cases  refered 
to  are  irreconcilable  and  lead  to  directly  contrary  results.  We 
therefore  must  determine  for  ourselves,  without  regard  to  the 
decision  in  either  case. 

It  is  to  be  regretted  that  the  framersof  our  laws  do  not  (if  by 
possibility  it  can  be  done)  use  more  definite  and  precise  lan- 
guage to  convey  their  meaning  and  intention.  Trade,  for  in- 
stance, in  its  common  acceptation  may  signify  the  business  that 
one  pursues,  whether  it  be  in  buying  and  selling,  or  whether  it 
be  any  of  the  mechanic  arts.  So  manufacturing  may  be  said  to 
be  a  trade,  and  without  violence  to  language,  the  machinery  ne- 
cessary to  carry  it  on  may  be  said  to  be  the  implements  of  that 
trade.  Yet  it  will  not  be  contended  that  the  statute  intended 
by  the  term  tools  or  implements  of  trade  to  exempt  costly  ma- 
chinery from  the  payment  of  the  debts  of  the  owner;  if  so,  a 
debtor  worth  a  large  capital  may  set  his  creditors  at  defiance ; 
indeed  he  may  be  wealthy,  yet  the  law  could  not  compel  him  to 
pay  his  debts.  I  see  and  feel  the  difficulty  in  laying  down  a 
principle  by  which  we  can  determine  what  shall  be  considered 
in  all  cases  implemeats  or  tools  of  trade,  unless  we  take  the 
words  in  their  broadest  sense,  but  that  construction  would  lead 
to  results,  in  my  opinion,  entirely  beyond  tlife  design  and  inten- 
tion of  the  law.  It  would  exempt  property  of  great  value 
under  the  denomination  of  implements  of  trade,  and  might 
leave  the  debtor  in  possession  of  wealth.  This  I  caunot  be- 
lieve was  intended  by  the  use  of  the  terms,  tools  or  implements 
of  trade.  In  the  case  of  ilitchie  v.  McCauly,  4  Barr.  471,  it 
was  held  that  the  printing  or  stamping  blocks  of  an  oil-cloth 
painter,  worth  from  a  thousand  to  Gficen  hundred  dollars,  were 
not  the  necessary  tools  of  a  tradesman,  within  the  meaning  of 
the  act  of  Pennsylvania.  Yet  it  was  conceded  in  that  case  that 
the  occupation  of  a  painter  of  oil-cloth  was  a  trade  and  one  en- 
gaged in  it  a  tradesman  within  the  meaning  of  those  terms;  and 
it  is  evident  that  the  blocks  used  in  stamping  the  oil-cloth  were 
necessary  to  carry  on  the  trade  with  success.     This  authority  I 
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think  applicable  to  the  case  before  us,  and  shows  that  the  use  of 
the  terms,  fools  and  implements  of  trade,  are  not  to  be  taken  in 
their  most  extended  signification.  But  to  limit  them  is  the  dif- 
ficulty. My  own  opinion,  however,  is  that  we  should  look  to 
the  character  or  nature  of  the  trade  in  determining  whether  the 
articles  claimed  to  be  exempt  can  be  considered  as  tools  or  im- 
plements. If  the  trade  or  o3cupation  is  usually  carried  on  with 
machinery,  apparatus,  or  implements  of  great  value,  we  may 
then  reasonably  conclude  that  the  Legislature  did  not  intend  to 
exempt  such  from  levy  and  sale.  If  this  be  not  the  proper  con- 
struction of  those  terms,  we  must  hold  that  the  Legislature  in- 
tended to  permit  a  particular  class  of  tradesmen  to  enjoy  the 
use  of  property  that  may  yield  a  large  annual  income,  although 
they  may  be  involved  in  debt.  A  printing  press  and  types  may 
be  of  the  value  of  several  thousand  dollars;  the  business  may  be 
profitable  and  give  employment  to  many;  the  owner  may  be  an 
editor  as  well  as  a  practical  primer;  and  if  such  property  be  not 
subject  to  levy  and  sale,  we  may  leave  him  in  independent  cir- 
cumstances, whilst  his  creditors  are  put  at  defi.tnce.  Such  pro- 
perty, in  my  opinion,  was  never  intended  to  be  included  by  the 
Legislature  when  they  used  the  terms,  tools  and  implements  of 
trade.  A  majority  of  the  covirt,  however,  think  otherwise. 
They  hold  that  as  printing  is  a  trade  and  a  press  and  types  are 
indispensably  necessary  in  following  or  conducting  it,  they  are 
to  be  considered  as  implements  of  trade,  and  consequently  not 
subject  according  to  the  facts  of  tliis  case  to  levy  and  sale.  We 
all,  however,  agree  that  the  judgment  must  be  reversed,  for  it 
appears  that  Curiis  had  paper  and  ink  in  possession  during  the 
time  the  execution  was  in  the  hands  of  the  sheriff,  and  we  can- 
not think  that  by  any  construction  such  articles  can  be  included 
by  the  terms,  tools  or  implements  of  trade.  They  are  rather 
stock  in  trade,  than  the  implements  or  tools  of  trade. 

As  to  the  question  whether  Curtis  was  the  head  of  a  family, 
we  think  it  clear  that  he  was.  To  constitute  a  family  within  the 
meaning  of  the  act,  the  relation  of  parent  and  child,  or  that  of 
husband  and  wife,  nmst  exist;  there  must  be  a  condition  of  de- 
pendence on  the  one  or  the  other  of  these  relations;  but  it  is  not 
necessary  that  all  the  dependents  should  live  under  the  same 
roof,  or  that  the  family  should  live  together;  it  is  the  relation 
and  the  dependence  on  thu  relation,  not  the  aggregation  of  the 
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individuals,  that  constitutes  a  family. — Abercrombie  v.  Alder- 
son,  9  Ala.  981;  Allen  v.  Manassee  &  Mosely,  4  Ala.  554. 
Let  the  judgnaent  be  reversed  and  cause  remanded. 

CHILTON,  J. — The  Legislature  has  not  thought  proper  to 
distinguish  between  different  trades,  or  to  say  that  the  tools  or 
implements  of  one  trade  and  not  of  another  should  be  exempt, 
or  that  these  tools  or  implements  shall  not  exceed  a  certain 
value,  but  the  language  is  general  and  exempts  the  tools  and  im- 
plements of  all  tradesmen.  If  then,  being  called  upon  to  con- 
strue this  general  language,  we  should  engraft  exceptions  and 
say  the  blacksmith  is  within  the  exception,  but  the  printer,  who 
is  confessedly  a  tradesman,  is  not,  we  should  usurp  the  powers 
of  the  Legislature  and  in  effect  make  the  law,  rather  than  con- 
strue it.  This  law  was  conceived  and  enacted  in  the  most  be- 
nevolent policy  and  should  recieve  a  liberal  construction,  and 
the  case  of  Buckingham  v.  Billings,  in  13th  Mass.  has  since 
been  departed  from  so  far  as  it  holds  a  different  doctrine  by  the 
same  court,  in  I5th  Mass.  and  10th  Mete.  Rep.  If  under  this 
exemption  persons  should  attempt  a  fraud  on  the  statute  and 
seek  lO  shelter  a  large  amount  of  property  under  its  provisions, 
we  should  protect  the  statute  against  such  abuse  and  construe  it 
according  to  its  manifest  design,  which  was  to  furnish  the  trades- 
men of  the  country  the  means  of  supporting  their  families  by 
exempting  from  levy  and  sale  the  tools  and  implements  of  their 
trade.  When  a  printer  seeks  to  exempt  several  presses  and 
corresponding  type,  or  more  presses  than  one,  then  we  will  look 
into  the  argument  of  the  Chief  Justice,  which  furnishes  such  il- 
lustrations. In  this  case  there  was  but  one  press,  and  suitable 
type,  &c.  for  working  it.  Take  it  from  the  printer  and  you 
turn  him  out  a  tradesman  without  the  tools  and  implements  of 
his  trade.  I  see  no  difference  in  principle  between  an  officer's 
levying  upon  a  hammer  in  the  hands  of  the  blacksmith,  the 
plane  in  the  hands  of  the  carpenter,  or  the  con)posing  srick  and 
type  in  the  hand  of  the  printer.  They  are  all  tools  and  imple- 
nients  of  trade,  and  the  statute  declares  all  tools  and  implements 
of  trade  are  exempt.  The  argument  of  the  Chief  Justice, 
drawn  ah  inconvenicnti,  in  a  doubtful  case  would  be  valuable,  but 
as  opposed  to  a  plain  statute  docs  not  satisfy  my  mind  that  we 
should  be  justified  iu  departing  from  it  and  in  substituting,  as  I 
'^2 
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think  would  be  the  eiFect  of  a  conlrary  decision,  in  lieu  o(  the 
statute,  judicial  discretion — a  most  unstable  and  unsafe  guide  in 
the  administration  of  justice.  This  hasty  sketch  of  my  views 
will  serve  to  show  the  reasons  upon  which  I  predicate  my  con- 
ciusioa. 


WRIGHT  vs.  CLOUGH. 

1.  Where  the  record  of  a  proceeding  in  tiie  Orphans'  Court,  under  the  act 
of  1843,  to  compel  a  settlement  by  a  guardian  vho  has  removed  from 
the  State,  contains  an  order  of  publication,  a  recital  in  tlie  final  decree^ 
that  the  term  to  which  the  guardian  was  cited  was  a  regvlar  term  of  tie 
court,  and  that  it  was  *'  shown  to  the  satisfaction  of  the  court  by  compe- 
tent and  sufficient  testimony  that  the  publication  required  by  law  hau 
been  regularly  and  duly  given,"  is  sufficient  to  show  a  substantial  com- 
pliance with  the  requirements  of  the  statute. 

2.  In  a  proceeding  under  the  act  of  1843  to  compel  a  guardian,  who  has 
removed  from  the  State,  to  settle  his  accounts,  it  is  error  to  render  a 
fioal  decree  against  him,  upon  his  default,  at  the  term  to  which  he  is  cited 
to  nppcar  and  at  which  the  account  against  him  is  stated. 

Error  to  the  Orphans'  Court  of  Dallas. 

This  was  a  proceeding  in  the  Orphans'  Court  of  Dallas,  at 
the  instance  of  the  defendant  against  the  plaintiff  in  error,  who 
vas  his  guardian,  and  who  had  removed  from  the  State,  to 
compel  a  setdement  of  his  guardianship.  The  plaintiff  in  er- 
ror having  failed  to  appear  in  obedience  to  the  notice  given  by 
publication,  the  court  proceeded  to  state  an  account  and  to  ren- 
der a  final  decree  against  him  at  the  same  term.  The  errors 
assigned  will  be  sufficiently  understood  by  reference  to  the 
opinion. 

Ev^xNs,  for  the  plaintiff  in  error: 

1.  It  does  not  appear  that  the  order  for  publication  was  made 
**  upon  the  application  of  any  person  interested." 

2.  The  order  which  was  made  and  which  was  published  (if 
any  publication  was  made  at  all)  required  the  guardian  to  ap- 
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pear  and  "show  cause  why  an  account  should  not  be  stated 
against  him  and  his  account  finally  settled,  &;c."  The  statute 
(Clay's  Di^.  230,  §  47)  directs  publication,  "  requiring  said 
executor,  administrator  or  guardian  to  file  his  accounts  and 
vouchers  for  fiiiaT settlement." 

3.  It  does  not  appear  that  the  guardian  was  cited  to  file  hh 
accounts  "at  a  regular  terra  of  said  court." 

4.  It  does  not  appear  that  publication  had  been  made  in  con- 
formity with  the  statute.  The  statement  in  th€  record  is,  "that 
publication  required  by  law  in  this  case  had  been  regularly  and 
duly  given  and  that  all  the  proceedings  therein  had  been  regu- 
lar." This  shows  nothing.  It  does  not  appear  that  it  was 
published  "  in  some  newspaper  in  this  State."  It  does  not  ap- 
pear what  was  published,  whether  the  order  or  something  else, 
nor  how  long.  Every  thing  necessary  to  give  the  court  juris- 
diction should  appear  upon  the  record — the  facts  should  be 
stated  so  that  it  may  be  seen  whether  "  all  the  proceedings 
therein  had  been  regular"  or  not. 

5.  The  statute  never  contemplated  that  the  account  should 
be  stated  and  a  final  decree  rendered  at  the  same  term.  The 
proviso  in  this  section  and  the  second  section  of  the  same  act 
is  identical  in  both :  "  Provided,  that  if  said  executor,  admin- 
istrator or  guardian  shall  appear  and  file  his  account  and  vouch- 
ers for  setdement,  and  pay  such  costs  as  may  have  accrued  in 
consequence  of  his  defalcation,  at  any  time  before  the  final 
bearing  of  the  a-ccoujit  stated  a^  aforesaid  and  decree  thereon,  \l 
shall  be  the  duty  of  the  court  to  set  aside  the  proceedings  afore- 
said and  to  audit  and  state  the  account  filed  by  said  executor, 
administrator  or  guardian."  It  is  evident  that  the  statute  con- 
templates the  lapse  of  some  "time"  between  the  "account 
stated"  and  the  "decree  thereon,"  otherwise  the  proviso  is 
without  meaning  and  inelTjctual  for  any  purpose.  Tiiis  view 
is  strengthened  by  the  second  section  of  the  same  act,  where 
precisely  the  same  proviso  is  inserted,  and  in  whicli  it  is  ex- 
pressly directed  that  notice  be  given,  &  ••  after  the  account  has 
been  stated. — Croft  v.  Terrell,  JO  Alt.  652;  Speight  v.  Knight, 
11  ib.  461;  Hughes  v.  UingsialT,  11  ib.  oG3. 

Saffold,  for  the  defendant: 

The  staiatc  (Cla/.»  D!^-.  •-•3),  )  17)  uidcr  which  i\ii  pro- 
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ceedin^  was  instituted  required  three  months'  notice  to  be  given, 
and  if  the  guardian  did  not  appear,  it  became  the  duty  of  the 
judge  to  state  an  account  against  him  "  and  proceed  to  settle 
and  decree  upon  the  same,  as  now  required  by  lawy  The  only 
account  that  could  be  stated  a^rainst  him  was  to  charge  him 
with  every  thing  that  he  had  received.  There  was  no  neces- 
sity for  stating  the  account  after  giving  him  three  months'  no- 
tice, and  then  give  him  an  additional  notice  of  forty  days  that 
the  account  would  he  allowed  unless  he  brought  in  his  account. 
Such  notice  is  only  required  by  statute  of  a  guardian  "  residing 
uifhinthis  StaterSee  Clay's  Dig".  230,  §  48. 

The  forty  days'  notice  required  by  statute  (Clay's  Dig.  229, 
§  41)  w'as  intended  for  the  benefit  of  creditors,  distributees  and 
"a/^  persons  concerned  in  adverse  interest"  to  the  executor,  ad- 
ministrator or  guardian,  and  never  was  intended  for  his  benefit, 
and  therefore  he  cannot  claim  this  additional  notice. — See  Da- 
vis V.  Davis,  6  Ala.  611;  Treadwell,  guard,  v.  Burden,  adm.  8 
.ib.  662;  Williamson  et  al.  v.  Hill,  6  Port.  R.  184,  and  other 
cases  cited  in  these.  It  seems  clear  from  these  authorities  that 
forty:  days'  notice  was  only  intended  when  the  guardian  comes 
forward  and  wishes  his  accounts  settled.  And,  as  in  section  48, 
p.  230  of  Digest,  it  is  expressly  said  that  when  the  guardian 
lives  in  the  State,  he  shall  have  the  second  notice,  and  the  sec- 
tion immediately  preceding  does  not  say  so,  and  the  forty  days* 
notice  has  been  decided  not  to  apply  to  him.  I  think  it  clear 
he  is  not  entitled  to  any  other  notice  than  the  three  months. — 
See  the  case  of  Hughes  v.  Ringstaff,  11  Ala.  563,  in  which 
the  court  say  that  the  second  notice  w'as  necessary,  but  you  will 
see  that  the  case  before  the  court  was  one  of  a  guardian  residing 
toithin  the  State — a  most  material  difference.  The  section  48, 
p.  280,  expressly  requires  the  notice.  In  the  other  case  no 
second  notice  is  required. 

The  act  of  1843,  under  which  this  proceeding  was  had,  has 
altered  the  law  of  1806  (Clay's  Dig.  226,  %  27)  requiring  the 
judge  to  audit  the  accounts  before  the  term  for  a  final  decree. — 
Steele  v.  Kriox,  10  Ala.  612.  As  the  sole  object  in  giving  the 
forty  days'  notice,  by  the  act  of  1806,  (Clay's  Dig.  226,  -^  27,) 
and  the  act  of  1843  (ib.  229,  '§41,)  was  to  advise  ycrsons  in  ad- 
verse interest  to  the  gunrdiaji,  what  is  to  be  gained  and  what  is 
the  reason  of  th€  law  in  giving  notice,  when  the  guardian 
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himself  is  called  to  an  account?     When  the  reason  ceases,  the 
law  also  ceases. 

Moreover,  as  in  cases  of  guardians  who  have  removed,  a  dis- 
tinct section  of  the  law  is  provided,  which  requires  but  one  no- 
tice, it  is  to  be  presumed  that  but  one  notice  was  required. 

CHILTON,  J. — It  is  insisted  that  the  order  of  publication 
is  defective;  1st,  because  it  does  not  require  the  guardian  to 
file  his  accounts  and  vouchers  ;  2d,  in  his  not  being  required  to 
appear  at  a  regular  term  of  the  Orphans'  Court.  It  is  further 
insisted  that  the  publication  does  not  appear  to  have  been  pro- 
perly made,  and  that  conceding  it  to  have  been  so  made,  that 
then  the  court  transcended  its  authority  in  pronouncing  final 
decree  on  the  day  designated  in  the  publication. 

The  order  of  publication  is  as  follows:  "It  appearing  to  the 
satisfaction  of  the  court,  that  Jesse  G.  Wright,  guardian  of  the 
person  and  estate  of  said  minor,  (Geo.  W.  Clough,)  has  removed 
beyond  the  jurisdiction  of  this  court  without  settling  his  ac- 
counts with  this  court  as  such  guardian  :  It  is  therefore  ordered 
by  the  court,  that  the  said  Jesse  G.  Wright  be  cited  by  publi- 
cation of  this  order  in  the  Dallas  Gazette,  a  newspaper  printed 
and  published  in  Dallas  county,  Alabama,  for  three  months,  to 
appear  before  this  court  oi)  the  second  Monday  in  August 
next,  to  show  cause  why  an  account  should  not  be  stated  against 
l>im  and  his  accounts  finally  settled  by  the  judge  of  said  court 
under  the  statute  in  such  case  made  and  provided."  Upon  the 
day  de.--ignated  in  the  foregoing  order  the  court  proceed  to  make 
a  final  decree,  in  which  it  is  recited  that  "  at  a  regular  term  of 
the  Orphans'  Court  on  that  day  held,  the  minor  appeared  by 
his  next  friend  and  having  shown  to  the  satisfaction  of  the  court 
by  competent  and  sufiicient  testimony  that  the  publication  re- 
quired by  law  had  been  regularly  and  duly  given,  and  that  all 
the  proceedings  therein  have  been  regular,  and  the  said  Jesse 
G.  Wright,  guardian  aforesaid,  not  appearing,  and  it  also  ap- 
pearing to  the  court  that  said  guardian  was  properly  chargeable 
with  funds  belonging  to  said  minor  in  the  sum  of  nine  hundred 
and  forty-five  dollars  and  forty  cents,"  &c.  The  court  then 
proceeded  to  render  a  decree  for  that  sum  and  to  award  execu- 
tion for  the  same. 

The  statute  under  which  these  proceedings  were  had  requires 
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ihe  judge  of  the  OrpFians*  Court  to  cause  notice  to  be  given  by 
advertisement,  &c.,  requiring  the  guardian  to  file  his  accounts 
and  vouchers  for  settlement  at  a  regular  term  of  said  court  to 
be  holdcn  not  less  than  throe  months  from  the  date  of  said  no- 
tice, and  if  he  fail  fo  appear  and  file  his  accounts  &c.  for  set- 
tlement, it  is  made  the  duty  of  said  judge  to  state  an  account 
against  him  charging  him  with  such  amounts  as  shall  appear  to 
have  come  to  his  liands  as  guardian,  ^^  avd  froceed  to  settle  and 
decree  vpon  the  some  as  now  required  ly  faw.^^  Then  follows 
a  proviso  that  if  the  guardian  shall  appear  and  file  his  accounts 
and  vouchers  for  settlement,  and  pay  such  costs  as  may  have 
accrued  in  consequence  of  his  defalcation,  heforc  thejirud  hear- 
rug  of  the  accoxmt  stated  as  ajoiesaid  and  decree  thereon.,  it  shall 
be  the  duty  of  said  court  to  set  aside  the  proceedings  aforesaid 
and  to  audit  and  state  the  account  filed  by  said  guardian  in 
manner  and  form  now  required  by  law." 

We  think  it  sufficiently  ap|)ears  of  record  in  this  case  that  the 
term  of  the  Orphans*  Court  at  which  the  guardian  was  cited  by 
the  publication  to  appear,  was  a  regular  term  of  the  court.  In- 
deed the  record  expressly  states  that  it  was,  and  we  are  of  opin- 
ion that  the  publication  and  the  recital  of  the  proof  thereof  is 
sufficiently  shown,  and  amounts  to  a  substantial  compliance  with 
the  statute.  The  record  recites  that  satisfactory  and  sufficient 
proof  of  publication  was  made,  and  as  tlie  order  required  to  be 
published  aripears,  we  think  the  same  rule  which  obtains  in 
chancery  cases  in  respect  to  decrees  2^0  confesso  against  non- 
resident defendants  equally  applies  to  cases  like  the  present, 
and  by  that  rule  this  is  deemed  quite  sufficient. — Butler  v.  But- 
ler, 11  Ala.  GOS;  Hartley  v.  Bloodgood,  16  ib.  233. 

The  act  of  1843  which  we  have  above  cited,  while  it  author- 
ises the  court  upon  the  default  of  the  guardian  to  appear  and 
file  his  accounts  and  vouchers  at  the  regular  term  to  which  he 
is  ched,  to  proceed  ex  jiarte  and  state  the  account,  evidently 
contemplates  that  no  final  decree  shall  be  rendered  at  that  term. 
Had  sucli  been  the  intention  of  the  framers  of  the  law,  instead 
of  saying  that  the  judge  should  state  the  account  at  that  term, 
charging  the  guardian,  &c.  "  a7id  proceed  to  settle  and  decree 
tqjon  the  same  as  now  required  by  law,''''  thev  would  have  made 
no  reference  to  the  then  existing  law,  but  have  authorised  the 
rendition  of  a  decree  final  upon  the  account  so  stated  at  the 
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term.  The  law  to  which  reference  was  evidently  made  in  this 
enactment  was, tlie  act  of  1S06,  which  so  far  as  its  provisions 
are  not  repealed  by  the  subsequent  statutes,  must  be  regarded 
of  force.  By  that  the  judge  is  to  cause  accounts  after  they  are 
stated  to  be  reported  for  allowance  at  the  next  term. — Clay's 
Dig.  22G,  §  27.  The  notice  required  to  be  given  by  the  guar- 
dian, &C,  by  t\)e  act  last  cited,  would  not  apply  to  a  case  situ- 
ated like  the  present,  as  this  was  intended  for  the  benefit  of  the 
ward,  distributees,  &c.  and  not  for  the  protection  of  the  guard- 
ian, as  has  been  several  times  decided  by  this  court.  The 
guardian  cannot  therefore  take  advantage  of  the  want  of  such 
notice  being  given,  but  the  party  only  for  whose  benefit  it  was 
intended. — Davis  v.  Davis  et  al.  6  Ala.  611;  Williamson  v.  Hill, 
6  Port.  R.  181;  Treadwell,  guard,  v.  Burden,  adra'r,  &c.  8  Ala. 
660 ;  Willis,  adm'r,  v.  Willis'  Distributees,  16  ib.  652.  But 
although  the  guardian  can  take  no  advantage  of  the  want  of  no- 
lice  when  the  account  will  be  heard  and  decreed  upon  finally, 
and  being  in  default  after  the  publication  for  him  to  produce  his 
accounts  and  vouchers  for  final  settlement  as  required  by  the 
act  of  1843,  is  entitled  to  no  further  notice,  yet  he  is  entitled  to 
have  until  the  next  term  after  that,  to  which  he  is  cited  in  the 
publication,  to  come  in  (as  is  plainly  indicated  by  the  proviso 
to  the  act)  before  the  Jinal  decree  on  the  account  stated  at  the 
previous  term — to  set  aside  the  previous  proceedings  on  the 
terms  therein  prescribed,  and  to  have  his  accounts  and  vouch- 
ers filed  and  acted  on  by  the  court.  Of  this  time  to  appear  and 
place  himself  rightly  before  the  court  he  has  been  deprived  and 
may  have  suffered  injury  in  consequence  thereof.  So  that 
while  the  guardian  cannot  be  heard  to  complain  on  error  that 
he  was  not  notified  as  required  by  the  act  of  1806,  to  come  in 
and  show  cause  why  the  account  stated  should  not  be  allowed, 
he  has  a  right  to  complain  that  the  court  deprived  him  of  the 
time  which  elapsed  between  two  terms  of  the  Orphans'  Cour: 
within  which  he  could  have  fiJed  his  accounts  and  vouchers. 

For  this  error  the  decree  must  be  reversed  and  llie  cause 
remanded. 


^W*!- 
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ROSSETT  vs.  THE  STATE. 

1.  "Where  the  Legislature  creates  a  new  cffence,  or  affixes  a  diift-Tent  pen- 
alty to  one  previously  known,  and  limits  the  jurisdiction  to  a  particulur 
court,  no  other  court  can  take  eogtazance  of  ic. 

2.  The  Criminal  Court  of  Mobile  has  no  jurisdiction  of  the  o£Fenc€S  created 
by  the  98th  section  of  the  Revenue  Act  of  Cih  March  1848. 

Error  to  the  Criminal  Court  of  Mobile.  Tried  before  the 
JHon.  John  E.  Jones. 

Phillips,  for  the  plaintiff. 

Attorney  General,  for  the  State. 

DARGAN,  C>  J. — The  plaintiiF  in  error  was  convicted  irj 

the  Criminal  Court  of  Mobile  for  being  engaged  in  the  business 
of  retailing  spirituous  liquors  without  a  license.  The  cause  i& 
brought  before  this  court  by  writ  of  error,  and  it  is  insisted  that 
the  court  had  no  jurisdiction  of  the  offence. 

The  9Sth  section  of  the  act  of  the  6lh  of  March  1S48,  entitled 
"An  act  to  provide  for  the  assessment  and  collection  of  taxes," 
declares  "that  each  and  every  person  engaged  or  about  or  in- 
tending to  be  engaged  in  any  of  the  following  kinds  of  business 
or  employments,  shall,  before  he  attempts  to  engage  in  or  trans- 
act any  such  business  or  employment,  procure  from  the  clerk  of 
the  Coimty  Court  in  which  he  intends  to  do  such  business  or 
follow  such  employment  a  license  for  the  same,  which  shall  be 
operative  one  year  from  the  date  thereof;  and  in  default  of  pro- 
curing such  license,  the  person  or  persons  doing  such  business 
or  following  such  employment  shall  be  liable  to  pay  treble  the 
sum  required  for  such  license,  to  be  recovered  by  indictment 
before  the  Circuit  Court  of  the  county  in  which  such  business 
or  employment  is  alleged  to  have  been  followed."  The  act 
then  proceeds  to  designate  the  different  kinds  of  employments 
and  to  fix  the  price  that  shall  be  paid  for  a  license  to  carry  on 
or  be  engaged  in  the  same,  amongst  which  is  that  of  retailing 
spirituous  liquors. 

We  cannot  doubt  but  that  the  Circuit  Court  alone  has  juris- 
diction to  punish  all  offences  committed  in  violation  of  this  sec- 
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tion  of  the  act.  It  is  true  that  the  act  of  the  4lh  of  February 
1846,  by  which  the  Criminal  Court  of  Mobile  was  established, 
invested  that  court  with  concurrent  jurisdiction  with  the  Circuit 
Court  in  the  administration  of  the  criminal  law.  But  it  is  very 
certain  that  if  the  Legislature  creates  a  new  offence  or  changes 
the  punishment  of  one  previously  known  to  the  law,  and  confines 
the  punishment  of  such  offences  to  the  Circuit  Court  alone,  that 
the  Criminal  Court  of  INIobile  cannot  take  cognizance  of  such 
offences,  and  we  think  it  clear  that  the  punishment  of  all  offences 
against  the  98th  section  of  the  revenue  act  of  1848  is  confined 
td  the  Circuit  Court.  For  offences  against  the  43d  and  44ih 
sections  of  that  act,  the  offender  may  be  indicted  either  in  the 
Circuit  or  Criminal  Court,  for  so  the  act  expressly  declares,  but 
the  recovery  of  the  penalties  prescribed  for  the  violation  of  any 
of  the  provisions  of  the  98th  section  must  be  had  in  the  Circuit 
Court  alone.  Why  this  distinction  was  made  by  the  Legisla- 
ture, it  is  unnecessary  to  examine;  it  may  have  been  inadver- 
tefice  or  design ;  yet  it  is  made,  and  we  can  only  say  that  the 
Criminal  Court  of  Mobile  has  no  jurisdiction  to  punish  those 
who  violate  the  provisions  of  the  98th  section  of  that  act. 
Let  the  judgment  be  reversed. 

Note  by  the  Reporter. — The  29th  section  of  tU.e  act  of 
llih  February  1850  (see  Pamphlet  Acts,  p.  24,)  confers  on  the 
Criminal  Court  of  Mobile,  the  name  of  which  was  afterwards  by 
act  of  12th  February  1850,  (Acts,  p.  88,)  changed  to  that  of 
"The  City  Court  of  Mobile,"  jurisdiction  over  "all  matters  of 
an  indictable  nature,  and  of  all  penalties  arising  from  a  violation 
of  any  of  the  provisions"  of  the  revenue  law. 
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McCLELLAN  vs.  YOUNG. 

1.  Y.  being  indebted  to  H.  M.,  gave  him  his  note  payable  to  A.  J.  M.,  who, 
Y.  was  informed,  had  agreed  to  advance  the  money  on  it.  Afterwards 
Y.  was  garnisheed  as  the  debtor  of  H.  M.,  and,  having  answered,  judg- 
ment was  rendered  against  him,  without  A,  J.  M.  being  made  a  party  to 
the  proceeding :  Hrild — That  the  answer  of  Y.  to  the  garnishment  was 
not  admissible  as  evidence  fur  him  in  a  suit  by  A.  J.  M.  to  recover  the 
amount  of  the  note. 

Error  to  the  County  Court  of  Talladega, 

Rice,  for  the  plaintiff  in  error,  cited  Crayton  v.  Clark,  11 
Ala.  787;  Moore  v.  Jones,  1*3  ib.  296. 

McAfee,  for  the  defendant: 

1.  Part  of  the  debt  being  attached  in  the  defendant's  hands, 
he  shall  be  protected  against  a  second  recovery  as  to  so  much, 
while  the  proceedings,  though  erroneous,  rennain  unreversed. — 
Tubb  V.  Manning,  —  Ala.  Rep.  129;  Palmer  v.  Ballard,  3 
Stew.  326. 

2.  The  answer  of  a  garnishee  is  to  be  taken  as  strictly  true 
&c.  unless  the  answer  be  traversed. — Robinson  v.  Rapelye  and 
Smith,  2  Stew.  86.  (This  was  not  done.)  The  answer  of  the 
garnishee  fully  shows  that  it  was  the  lands  of  Henry  McClellan 
for  which  the  SlOO  note  was  executed  by  garnishee;  thai  said 
note  was  delivered  to  H.  McClellan  when  executed;  "thate:ar- 
nishee  had  not  discovered  till  Jan'y  17.  1848,  that  the  note  was 
payable  to  A.  J.  McClellan,  and  then  said  note  was  in  the  pos- 
session of  defendant  Henry  McClellan, — all  which  facts  thus 
disclosed  clearly  prove  the  said  note  to  be  the  property  of  Henry 
McClellan. 

3.  The  facts  disclosed  by  the  answer  of  the  garnishee  show 
the  fi'aud  practiced  on  him  by  making  Andrew  ,T.  instead  of 
Henry  McClellan  the  payee  in  the  note  of  $100 — which  facts 
could  only  have  been  legally  controverted  by  a  regular  traverse 
of  his  answer,  (2  Stew.  86.  supra,)  viz.  the  minority  of  Andrew 
.T.,  and  he  being  a  brother  of  Henry  McClellan,  and  not  present 
at  the  time  the  notes  were  executed,  and  the  $100  note  being 
in  Henry  ^^cClellan's   possession  (from  whom,  to  Young,  the 
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consideration  passed,)  up  to  and  as  late  as  the  17th  Jan.  1S4S. 

4.  The  charges  asked  for  by  the  plainilfFin  error,  and  by  the 
court  refused,  were  therefore  properly  refused.  If  the  plaintifi' 
in  error  had  any  real  interest  at  al!  in  said  note,  that  interest  was 
privy  to  the  interest  which  Henry  McClellan  had — being  vendor 
of  lands  for  which  said  note  was  given  by  said  garnishee. — 5 
Ala.  Uep.  648. 

5.  The  garnishee,  if  his  answer  is  to  be  accredited,  was  nevef 
at  any  time  before  judgment  against  him  before  the  justice  was 
rendered,  informed  that  defendant  in  error  was  owner  of  said 
SlOO  note;  ergo,  the  judgment  was  rightly  given  against  him. — 
Baker  v.  Moody,  1  Ala.  421. 

PARSONS,  J. — This  action  was  brought  upon  a  promissory 
note  made  by  Young  and  payable  to  A.  J.  McClellan,  bearing 
date  the  22d  December  1S47.  It  appears  that  it  was  made  in 
consideration  of  land  sold  by  Henry  McClellan  to  Young,  and 
it  was  delivered  by  Young  to  Henry  McClellan  when  it  was 
made.  It  was  made  payable  to  A.  J.  McClellan,  by  direction 
of  Henry  McClellan,  who  said  that  A.  J.  McClellan  was  to  give 
hi:n  the  money  for  it  on  that  day.  Subsequently  a  judgment 
was  rendered  against  Young,  as  garnishee,  for  part  of  the  debt 
owing  by  the  same  note,  in  a  proceeding  before  a  justice  of  the 
peace,  in  favor  of  McAfee  to  use  of  Porter,  against  Henry  Mc- 
Clellan. The  bill  of  exceptions  contains  tlie  copy  of  an  entry 
from  the  justice's  docket,  in  the  proceeding  of  McAfee  to  use 
of  Porter  v.  Henry  McClellan.  This  entry  shows  Young's  an- 
swer as  garnishee,  which  was  made  on  the  •22d  January  1S4S, 
the  judgment  against  him,  and  some  receipts,  by  which  it  ap- 
pears that  he  had  paid  the  amount.  But  the  nature  of  the  pro- 
ceeding in  favor  of  McAfee  to  use  &c.  v.  Henry  McClellan 
does  not  appear,  nor  does  it  appear  that  there  was  any  judgment 
against  Henry.  The  entry  was  objected  to  by  the  plaintiff,  but 
the  court  admitted  it  as  evidence.  It  docs  not  aj)pcar  that  An- 
drew J.  McClellan  was  a  party  to  or  notified  of  any  of  these  pro- 
ceedings. Young  in  his  answer  as  garnishee  stated  certain 
facts  tending  to  show  dial  the  money  due  by  his  note  was  really 
owing  to  Henry  McClellan,  although  the  note  was  payable  to 
Andrew  J.  McClellan,  the  plaintiff  in  this  action.  The  court 
below  admitted  Young'^  answer  ^i  evidence  against  tiie  plaiotifT, 
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and  this  was  excepted  to.  As  we  infer  from  the  bill  of  excep- 
tions, it  was  permitted  to  have  the  force  of  evidence  of  the  facts 
therein  stated.  Young  had  knowledge  of  the  fact  that  the  note 
was  payable  to  the  plaintiff,  and  consequently  the  plaintiff  should 
have  been  made  a  party  to  the  proceeding. — Clay's  Digest,  60, 
^^  39,  40.  As  he  was  not  made  a  party,  he  was  not  bound  by 
the  proceedings,  and  of  course  Young's  answer  was  no  evidence 
of  any  fact  therein  stated  against  him. — Lampkin  v.  Phillips,  9 
For.  9S  ;  Crayton  v.  Clark,  1 1.  x\la.  Rep.  787;  Moore  v.  Jones, 
13  ib.  29G.  For  this  error  the  judgment  is  reversed  and  the 
cause  remanded. 


FREEMAN  &  WARREN  vs.   JORDAN. 

1.  If  a  tender  be  made  ia  the  bill  of  a  judgment  creditor  to  redeem  the 
lands  of  his  debtor,  it  is  sufficient  to  authorise  a  court  of  equity  to  decree 
the  redemption,  although  no  tender  was  made  before  the  filing  of  the  bill; 
but  in  such  case  shculJ  the  defendant  concede  the  complainant's  right  to 
redeem,  the  court,  in  the  exercise  of  a  sound  discretion,  woul'd  scarcely 
fail  to  tax  the  latter  with  the  costs. 

2.  A  creditor,  by  virtue  of  whose  judgment  the  land  of  the  debtor  has  been 
sold,  has  the  right  under  the  statute  to  redeem  it. 

3  Where  the  action  of  the  court  is  necessary  to  ascertain  what  sum  is  to 
be  paid,  an  offer  by  the  comphunant  to  pay  such  sum  as  the  chancellor 
m  ty  decree,  and  to  bring  the  same  into  court,  is  sufficient  to  entitle  him 
to  its  aid. 

4.  A  creditor  by  judgment  in  a  justice's  court  of  another  State  is  not  with- 
iu  the  meaning  of  the  act  of  1842  to  prevent  the  sacrifice  of  real  estate. 

Error  to  the  Chancery  Court  of  Barbour.     Tried  before 
the  Hon.  J.   W.  Lesesne. 

.  BuFORD,  for  the  plaintiffs. 

Belser  &  Harris,  for  the  defendant : 
1.  The  bill  is  filed  to  redeem  real  estate  sold  uader  execu- 
tion, and  the  decree  was  for  the  complainant.     The  answer  con- 
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tains  a  demurrer,  but  the  bill  is  believed  to  contain  all  the  need- 
ful allegations;  and  by  the  second  proviso,  (see  Clay's  Digest, 
503,  §5,)  Jordan,  who  was  plaintiff  in  execution  under  which 
the  land  sold,  has  the  right  to  redeem.  The  bill  was  filed 
within  the  two  years  after  the  sale,  and  if  former  offers  to  re- 
deem were  insufficient  the  bill  itself  i/i  its  conchsion  makes  ail 
proper  tenders  and  offers. 

There  was  no  offer  to  pay  for  improvements  made  prior  to 
filing  the  bill,  but  none  were  reported  to  or  clamed  of  Jordan, 
and  the  defendants  evidently  evaded  all  information,  but  the  bill 
being  filed  within  the  two  years,  offers  to  come  to  an  account,  &Ci 

Warren  had  no  right  to  redeem  of  Freeman ;  for  the  only 
claims  he  had  on  defendant  in  execution  were  executions  in  the 
court  of  a  justice  of  the  peace  in  Georgia,  not  reduced  to  judg- 
ment in  Alabama.     He  was  not  a  hona,  fide  creditor. 

The  improvements  put  on  the  property  were  made  by  War- 
ren and  not  by  Freeman,  and  as  Warren  had  no  right  to  re- 
deem. Freeman  can't  complain  that  no  offer  was  to  him  made 
for  improvements;  but  they  will  be  allowed  of  course  on  stat- 
ing the  account. 

CHILTOX,  J.— Ths  was  a  bill  filed  by  the  defendant  in 
error  under  the  statute  of  1842,  to  redeem  certain  lands  sold 
under  an  execution  in  his  favor  against  one  James  M.  Webb, 
on  the  first  Monday  in  May  1847,  and  purchased  by  Freeman, 
one  of  the  plaintiffs  in  error,  at  the  sum  of  fifty  dollars.  The 
complainant  below  avers  that  he  offered  to  redeem  and  tendered 
the  money  with  the  ten  per  cent,  per  annum  on  the  amount  bid 
by  Freeman,  with  all  costs  and  expenses,  and  further  offered  to 
credit  his  execution  with  the  sum  of  two  hundred  and  fifty  dol- 
lars, but  that  Freeman  declined  to  permit  the  redemption  and 
told  the  complainant  below  that  he  must  go  to  one  Warren,  of 
Georgia,  who  had  previously  redeemed  the  land  from  him.  It 
is  also  avered  that  a  similar  tender  was  made  to  Warren,  who 
declined  it  and  refused  to  disclose  the  terms  upon  which  he 
redeemed.  The  bill  prays  a  discovery  as  to  this  and  charges  a 
fraudulent  combination  between  the  plaintiffs  in  error  to  de- 
prive the  said  Jordan  of  his  right  of  redemj)tion,  and  insists 
that  the  redemption  of  Warren  was  under  certain  executions  on 
judgments  rendered  before  justices  of  the  peace  in  Georgia, 
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and  that  neither  Freeman  nor  Warren  are  bona  Jide  creditors 
of  Webb  within  the  meaning  of  the  act. 

The  complainant  below  renews  the  offer  to  redeem  and  of- 
fers to  comply  with  any  order  as  to  the  terms  that  the  chancel- 
lor may  make,  when  tlie  conditions  upon  which  he  should  be 
allowed  to  redeem  shall  have  been  discovered  by  the  defend- 
ants below  and  ascertained  by  the  court;  and  offers  to  bring 
the  money  into  court,  &c.  This  bill  was  filed  the  18th  Sept. 
1S4S,  before  the  expiration  of  two  years  after  the  sale.  The 
chancellor  decreed  the  redemption  and  ordered  an  account  to 
be  taken  by  the  master. 

The  plaintiffs  in  error  insist  that  the  tender  shown  in  the  bill 
to  have  been  made  before  it  was  filed,  is  insufficient.  We  do 
not  think  so,  but  if  it  were,  a  full  answer  to  the  objection  is 
found  in  the  fact  that  the  tender  made  by  the  bill  is  sufficient, 
and  this  would  justify  the  court  in  proceeding  to  decree  the 
redemption ;  but  in  such  case  if  the  defendants  conceded  the 
complainants'  r'ght,  the  court  would  hardly  fail  in  the  exercise 
of  a  sound  discretion  to  tax  the  latter  with  the  cost.  In  the 
case  before  us,  however,  the  right  to  redeem  is  denied  by  the 
defendants  below,  who  insist  that  the  statute  does  not  embrace 
one  under  whose  execution  the  land  has  been  sold.  This  po- 
sition cannot  be  supported.  The  proviso  to  the  fifth  section  of 
the  act  (Digest,  503,  §  5,)  expressly  provides  *'  that  the  plain- 
tiff in  execution,  whose  debt  shall  be  unsatisfied  by  the  sale  of 
the  land,  shall  be  entitled  to  redeem  said  land  as  other  credit- 
ors are  by  this  act  allowed  to  redeem." 

The  complainant  below  has  brought  his  bill  within  the  time 
allowed  by  the  statute.  He  offers  to  pay  (and  proposes  to 
bring  the  money  into  court  for  that  purpose)  any  sum  which  the 
chancellor  may  decree  to  be  paid  by  him  as  the  condition  upon 
which  he  should  redeem,  and  the  amount  to  be  paid  is  yet  to  be 
ascertained  by  the  master.  Until  it  is  ascertained  it  is  not  in- 
cumbent on  the  party  to  bring  the  money  into  court.  He  does 
not  know  how  much  to  bring.  That  the  offer  made  by  the  bill 
h  sufficient, — see  1  r^tniih's  CIi.  Prac.  8;  Daniel's  Ch.  Prac. 
412;  Columbian  Government  v.  Rothsciiild,  1  Sim.  94;  Nel- 
son &  Hatch  V.  Dunn,  lo  Ala.  015.  The  construction  placed 
by  this  court  in  Thomasou  v.  .Scales,  12  Ala.  309,  and  Pollard 
V.  Taylor,  13  ib.  GOT,  upon  this  statute,  is  that  none  but  jsuig- 
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ment  creditors  are  to  be  considered  ^^  bona  Ji.de  creditors"  with- 
in tlie  meaning  of  the  act.  It  is  hardly  necessary  to  say  that 
judgments  rendered  before  a  justice  of  the  peace  in  another 
State  do  not  bring  the  creditor  wilhin  the  requirements  of  the 
statute. 

Decree  of  the  chancellor  aflirmed. 


KNOX  vs.  FAIR. 

1.  Where,  after  the  introduction  of  proof,  in  a  trial  of  the  right  of  property 
to  a  slave,  tending  to  show  possession  by  the  defendant  in  execution  for 
three  years  without  demand  made  and  pursued  by  due  course  of  law,  the 
question  at  iseue  is  whether  such  poescbsion  continued  up  to  the  time 
when  the  lien  of  the  execution  attached,  the  defendant  having  before 
that  time  left  the  State,  it  is  admissible  to  prove  that  the  rent  of  a  house, 
occupi>5d  by  the  slave,  was,  without  atttbority,  paid  by  a  third  person  out 
of  the  funds  of  the  defendant,  and  that  he,  when  informed  of  it,  ratified 
the  act. 

2  Whether  proof  of  the  ostensible  insolvency  of  a  d«  fondant  in  execution, 
without  evidence  of  his  ability  to  purchase  property,  notwithstanding 
such  insolvency,  is  admissible  to  show  a  motive  in  taking  the  title  to  the 
property,  purchased  by  him,  in  the  name  of  another? — Querk.  How- 
ever this  may  be,  with  such  additional  evidence,  it  is  clearly  conipetcnt. 

3.  It  is  the  duty  of  the  court  to  pay  particular  attention  to  every  part  cf 
the  testimony  adduced  during;  the  progress  of  a  trial,  but  where  mary 
witnesses  are  examined  and  the  facts  detailed  by  them  are  numerous,  the 
court  commits  no  error  if  it  charges  the  jmy  hypothcticalW,  and  refuses 
to  instruct  them  that  there  is  no  testimony  tending  to  prove  a  particular 
foot 

Error  to  the  Circuit  Court  of  Montjjonierv.  Tried  before  the 
Hon.  Thos.  A.  Walker. 

This  was  a  trial  of  the  right  of  property  in  .several  slaves,  lo- 
wit,  a  woman  by  t!»e  name  of  Sarah  and  her  children,  levied 
upon  on  the  16th  April  1S49,  under  an  execution  in  favor  of 
tlie  plaintift'  in  error  against  Joim  IJ.  Taylor,  and  claimed  by 
the  defendant  in   error.     The   facts  disclosed   by   the  bill  of 
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exceptions  are  substantially  these:  The  slaves  had  belonged  to 
Cater  &  Holt,  trustees,  previous  to  12th  Nov.  1S44 — on  that 
day  they  sold  to  E.  Y.  Fair  for  $1200.  The  money  was  handed 
to  Fair  by  Sarah,  who  paid  it  to  C.  &  H.,  but  the  proof  did 
not  show  from  whom  Sarah  got  the  money.  In  1842  J.  B. 
Taylor  rented  a  house  and  paid  for  it,  and  Sarah  lived  in  it.  In 
1844  Sarah  and  children  lived  in  a  house,  occupied  and  con- 
trolled by  Taylor,  and  waited  on  him  and  remained  there  till  it 
was  burnt,  which  occurred  some  weeks  before  the  sale  afore- 
said by  Cater  &  Holt.  On  the  day  after  the  house  was  burned 
Cater  told  her  to  go  and  stay  at  his  house,  which  she  did  for 
two  months ;  but  while  there  Cater  neither  directed  nor  con- 
trolled her  labor,  but  she  paid  wages  for  her  time,  which  she 
had  done  for  several  years  previously.  Said  slave,  for  a  few 
months  after,  hved  at  two  other  places,  for  one  of  which  she 
paid  rent ;  and  as  soon  as  J.  B.  Taylor  procured  another  house 
she  and  her  children  were  seen  living  there  and  waiting  on 
Taylor.  The  slave  Sarah  was  industrious  and  a  good  seam- 
stress and  dress-maker,  but  there  was  no  evidence  that  she 
ever  received  money  for  such  services.  Sarah  lived  with 
Taylor  until  November  term  of  Circuit  Court  1848,  when  J. 
B.  Taylor  left, — an  indictment  having  been  found  against  him. 
In  a  few  days  Sarah  left  the  house  and  hired  one  for  one  month, 
when  one  Coleman  rented  one  for  her,  in  which  she  lived  till 
levied  on.  E.  Y.  Fair  refused  to  pay  for  this  rent,  saying  he 
had  no  money  to  pay  for  her  in  that  way.  There  was  no  evi- 
dence that  claimant  paid  taxes  on  said  slaves,  or  that  he  received 
hire  for  them,  or  gave  any  orders  to  them  or  in  relation  to  them, 
or  exercised  any  control  over  them  or  had  any  possession  of 
them  at  any  time,  save  in  the  form  of  delivery.  There  was  no 
evidence  that  Taylor  held  said  slaves  under  any  contract  or 
asserted  in  any  manner  ownership  over  them.  There  was  no 
evidence  of  a  demand  made  by  claimant  of  Taylor  of  said  slaves 
and  pursued  by  due  course  of  law.  Since  1842  said  slaves  had 
remained  in  the  county  in  which  the  levy  was  made.  The 
plaintiff  offered  to  prove  by  Coleman  that  the  rent  of  the  house, 
rented  for  said  slaves  by  him,  was  paid  by  a  sale  of  part  of 
Taylor's  furniture  before  the  levy,  and  that  Taylor  sanctioned 
the  sale  for  that  purpose.  This  was  offered  as  tending  to  prove 
continuous  control  and  possession  by  Taylor,  but  was  excluded 
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by  the  court.  For  the  same  purpose  plaintiff  offered  to  prove 
that  Taylor  sanctioned  and  ratified  the  renting  of  said  house, 
which  was  also  excluded.  The  plaintiff  proposed  to  introduce 
records  of  judgments  against  Taylor  rendered  in  1842,  and  the 
returns  thereon  by  the  sheriff,  "  no  property"  found,  and  to 
prove  that  said  judgments  were  still  unsatisfied,  for  the  purpose 
of  showing  Taylor's  insolvency,  and  an  inducement,  if  he  held 
property,  to  hold  it  in  the  name  of  another;  and  for  the  further 
purpose  of  siiowing,  in  connection  with  the  facts  of  his  posses- 
sion, and  that  the  money  paid  by  claimant  was  handed  to  him  by 
Sarah,  that  the  said  money  had  been  furnished  by  Taylor  for 
that  purpose;  but  the  coun  excluded  the  testimony.  The  plain- 
tiff asked  the  court  to  charge  "  that  there  was  no  evidence  that 
the  claimant  since  the  date  of  the  sale  has  made  any  demand  of 
Taylor  or  pursued  it  by  due  course  of  law  up  to  the  time  the 
execution  went  into  the  sheriff's  hands.  The  court  refused  to 
give  this,  but  charged  that  if  there  was  any  such  evidence  he 
had  not  heard  it ;  that  part  of  the  time  his  attention  had  been 
drawn  off  the  case,  and  he  had  not  undertaken  to  recollect  all 
the  evidence :  All  he  could  say  was  he  recollected  no  such 
evidence,  and  the  jury  must  ascertain  the  facts.  To  the  seve- 
ral rulings  of  the  court  and  its  refusal  to  charge  as  requested 
the  plaintiff  excepted  and  uow  assigns  them  as  error. 

Elmore  &  Yancev,  for  the  plaintiff: 

1.  A  continued  possession  of  slaves  for  the  space  of  three 
years  by  one,  there  being  no  deed  or  writing  proved  or  ac- 
knowledged in  Circuit  or  County  Court  and  recorded,  and  no 
demand  having  been  made  and  pursued  by  due  course  of  law, 
is  2^^*"  *fi  fraudulent  as  to  creditors  and  purchasers  of  the  party 
so  possessing — and  the  absolute  property  is  widi  the  possession. 
Clay's  Dig.  255,  ^  2. 

2.  In  the  absence  of  proof  to  show  that  the  possession  of  de- 
fendant lu  execution  was  tortious  or  in  any  way  objected  to  by 
the  pretended  owner  or  claimant,  such  possession  will  be  pre- 
sumed to  be  a  loan. — Myers  v.  Peck,  2  Ala.  C4D. 

3.  Such  a  possession  does  not  create  a  mere  presumption  of 
title  in  the  possessor,  but  as  to  creditors  authorises  a  legal  con- 
clusion that  the  title  is  in  him.  It  vests  tiic  title  in  the  posses- 
sor.— Same,  page  059;  Gay  v.  Mosiiluy,  2  Muiiford,  54;J. 
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4.  Even  a  relinquishment  of  such  a  possession,  or  a  return  of 
the  slaves  to  the  pretended  lender  or  claimant,  after  the  expira- 
tion of  the  three  years,  cannot  divest  the  title  of  the  loanee. 
Garths'  Ex'r,  v.  Barksdale,  4  Munford,  101;  Myers  v.  Peck,  2 
Ala.  648. 

5.  In  this  case  the  possession  of  the  slaves  at  one  time  hy 
Coleman,  who  assumed  to  act  for  Taylor — if  Taylor  afterwards 
approved  and  ratified  that  act  of  Coleman's — was  the  posses- 
sion of  Taylor. — Lazarus  v.  Shearer,  2  Ala.  718. 

6.  The  declaration  of  Taylor  to  Coleman  relative  to  the  acts 
of  Coleman,  who  assumed  to  act  as  agent  of  Taylor,  are  admis- 
sible as  proof  of  agency. — Downer  v.  Morrison,  2  Grattan.  237. 

7.  In  cases  of  fraudulent  conveyance  of  property,  the  great 
indebtedness  of  the  grantor  at  the  time,  is  a  badge  of  fraud. — 
Paine  v.  Griffin,  7  Blackf.  48o,-  Borland  v.  Mayo,  8  Ala.  104. 
There  can  be  no  difference  in  principle  between  the  case  cited 
and  a  case  in  which  a  defendant  in  execution  fraudulently  con- 
ceals property. 

8.  The  proof  of  insolvency  of  Taylor  was  a  fact  tending  to 
prove  fraud  in  this  transaction,  in  connectioit  wilh  the  facts 
stated. 

9.  When  facts  are  clear  and  indisputable,  the  court  should 
charge  directly  upon  the  facts.  The  court  should  have  given 
the  charge  asked  for  by  plaintiff,  as  to  want  of  demand. — Swift 
V.  Fitzhugh,  9  Porter,  39. 

10.  The  court  may  in  all  cases  inform  the  jury  that  there  is 
no  evidence,  or  no  evidence  sufficient  in  law  to  establish  a  fact 
sought  to  be  proved. —  Farmers'  Bank  of  Maryland  v.  Duvall,  7 
Gill  &  Johns.  78;  2  Watts,  107. 

Belser  &  Harris,  for  the  defendant : 

1.  The  conversations  had  with  Taylor  by  the  witness  Cole- 
man were  not  only  irrelevant,  but  inadmissible.  -  Taylor  could 
not  have  been  a  witness  if  present  at  the  trial,  and  what  was 
said  by  him  was  no  part  of  the  res  gcsta  and  was  said  out  of 
the  presence  of  claimant  and  after  the  commencement  of  the  lis 
mota. — Currelle  v.  Stout,  10  Ala.  79G;  Webster  v.  Smith,  ib. 
429;  Bradford  v.  Hagerty,  11  Ala.  701-2 ;  Rembert  v.  Brown, 
14  Ala.  860.  -  '      ', 

2.  Taylor's  possession  of  the  slave  w^as  not  a  continuous  one 
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for  three  years,  under  the  facts  of  the  case. — Maul  v.  Hayes, 
12  Ala.  499;  Gresset  v.  Agee,  14  ib.  354. 

G.  The  question  attempted  to  be  raised  on  the  rejection  of 
the  proof  of  Taylor's  insolvency  is   clearly  irrelevant. 

4.  The  law  will  presume  the  possession  is  with  the  title, 
where  there  is  no  distinct  possession ;  and  the  title  was  in  Fair 
by  the  dehvery  of  the  deed,  &c. 

5.  There  is  no  evidence  in  the  record  going  to  show  that 
Taylor  ever  at  any  time  held  possession  of  the  slave  with  the 
assent  of  Holt  &  Cater  or  of  Fair.  In  fact  the  bill  of  exceptions 
rejmdiatcs  the  idea  that  they  or  either  of  them  at  any  ti.ne  eve?- 
conserdcd  in  any  ivay  to  his  possession. 

G-  There  is  no  evidence  that  Taylor  ever  advanced  the  mo- 
ney to  the  slave,  and  insolvency  would  prove,  if  fairly  construed, 
that  he  did  not  have  tJte  ability  to  furnish  it.  The  court  will  not 
presume  a  fraudulent  intention  where  the  facts  authorise  a 
fair  one. 

7.  If  Fair  did  not  allow  Taylor  the  possession  of  his  slave, 
then  the  possession  was  a  tortious  one  on  the  part  of  Taylor, 
and  the  j)ossession  during  the  whole  time  was  with  Fair,  ^^n 
actual  possession  must  be  a  valid  one. 

8.  If  Taylor  had  possession  of  the  negro  and  abandoned 
her  before  he  had  her  three  years  previous  to  the  time  when 
the  execution  went  into  the  hands  of  the  sheriff,  then  the 
possession  of  the  slave  constructively  was  with  the  title,  which 
was  in  Fair. 

DARGAN,  C.  J. — It  has  been  heretofore  decided  by  this 
court,  that  if  a  slave  be  lent  and  continue  in  the  possession  of 
the  borrower  for  more  than  three  years,  and  the  lender  regain 
the  possession  before  any  creditor  obtains  a  lien  upon  the  slave, 
it  cannot  be  afterwards  subjected  to  the  debts  of  the  borrower 
on  account  of  such  possession. — Maul  v.  Hays,  12  Ala.  499. 
It  therefore  became  material  to  inquire  not  only  whether  Tay- 
lor had  had  three  years'  possession  of  the  slaves  with  the  con- 
sent or  permission  of  the  claimant,  but  also  whether  that  pos- 
session continued  up  to  the  time  that  the  execution  came  into 
the  hands  of  the  sheriff;  for  until  then  no  lion  could  be  created 
on  the  slaves  by  the  execution.  For  this  purpose,  we  think  the 
testimony  of  Coleman  although  by  no  means  conclusive,  was  ncv- 
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ertheless  admissible  evidence.  He  stated  that  after  Taylor  left 
the  State  the  negro  woman  hired  a  house  herself  for  a  month 
and  paid  the  rent ;  that  he  then  without  authority  from  any  one 
rented  a  house  for  her,  to  which  she  and  her  children  removed; 
that  he  sold  some  of  the  furniture  of  Taylor  and  paid  the  rent; 
and  that,  seeing  Taylor  afterwards,  he  informed  him  what  he 
had  done,  whereupon  Taylor  approved  and  ratified  the  act. 
This  was  whilst  the  slaves  were  in  the  house  and  before  the 
levy.  Now  I  admit  that  the  subsequent  recognition  of  an  un- 
authorised act  of  another  cannot  give  validity  to  it  so  as  to  defeat 
a  right  or  an  estate  vested  in  a  third  person,  (Story  on  Agency, 
§  24G ;  5  East.  491,)  but  1  cannot  think  this  principle  applica- 
ble to  the  case  before  us.  There  was  some  evidence  tending 
to  show  that  Taylor  had  had  the  possession  of  the  slaves  be- 
fore he  left  Alabama,  and  allhough  it  was  by  no  means  conclur 
sive,  the  proof  offered  was  admissible  in  this  view  of  the  case. 
Had  the  jury  come  to  the  conclusion  that  the  slaves  were  in  the 
possession  of  Taylor  at  the  time  he  left  the  State,  it  would  then 
have  been  their  duty  to  inquire  whether  that  possession  was 
continued  by  him  afterwards,  for  if  one  in  the  actual  possession 
of  property  should  leave  home  or  abandon  his  domicil,  without 
carrying  the  property  with  him,  yet  if  he  intends  to  retain  the 
possession  or  control  over  it,  it  would  require  some  positive  acf 
of  ownership  by  him,  who  had  the  legal  title,  to  divest  such 
possession;  otherwise  the  mere  absence  from  home  would  defeat 
an  actual  possession,  without  regard  to  the  animus  revertendi,  or 
the  intention  to  retain  the  possession.  Upon  the  hypothesis 
then  that  Taylor  had  the  possession  when  he  left  the  State,  we 
think  his  subsequent  recognition  of  the  acts  of  Coleman  was 
evidence  tending  to  show  that  he  did  not  intend  to  abandon  his 
possession  and  control  of  the  slaves.  There  is  also  another 
view  in  which  this  testimony  was  admissible.  That  a*slave  oc- 
cupies a  house  rented  by  one  who  is  not  the  legal  owner,  is 
some  evidence  that  the  slave  is  in  the  possession  of  the  party 
who  rents  the  house;  and  although  Coleman  stated  he  had  rented 
the  house  without  authority,  yet  he  paid  the  rent  with  the  funds 
of  Taylor,  who  ratified  his  act.  The  term  then  belonged  to 
Taylor,  and  the  slaves  were  in  his  house  for  the  time  being. 
The  court  erred  in  rejecting  this  testimony. 

2.  In  regard  to  the  rejection  of  the  judgments  and  exec u- 
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tions  against  Taylor,  to  show  his  insolvency  previous  to  the 
purchase  by  the  claimant,  the  court  is  not  fully  agreed.  1  ad- 
mit that  in  cases  of  fraud,  very  remote  circumstances  are  admis- 
sible, for  slight  circumstances  grouped  together  frequently  mark 
the  character  of  a  transaction  and  develop  the  fraud  ;  but  when  a 
remote  circumstance  is  rejected  by  the  court  below,  before  we 
can  say  that  the  court  erred,  we  must  be  able  to  see  that  in 
some  aspect  of  the  case  the  rejected  circumstance  or  evidence, 
if  admitted,  might  have  benefitted  ihe  party  offering  it.  Here  the 
plaintiff  in  execution  offered  to  prove  the  insolvency  of  Taylor. 
He  contends  that  this  would  have  shown  that  he  had  a  motive 
in  takipg  the  title  to  any  property  he  might  have  purchased  in 
the  name  of  another.  I  think,  however,  that  this  proof  would 
have  been  prima  facia  beneficial  to  the  claimant,  and  to  have 
authorised  the  plaintiff  to  introduce  it  as  evidence  of  a  motive,  he 
should  at  least  have  shown  that  notwithstanding  Taylor's  visible 
insolvency,  he  had  the  means  or  the  capacity  to  raise  the  inoney, 
and  as  the  record  furnishes  no  such  evidence,  I  do  not  think 
the  court  erred  in  rejecting  the  proof  of  Taylor's  insolvency. 
But  we  all  agree  in  this,  that  if  it  had  been  shown  that  Taylor 
was  iable  to  furnish  the  money  with  which  the  slaves  were  pur- 
chased, then  the  judgment  and  executions  showing  his  insol- 
vency would  have  been  admissible,  even  if  they  had  been  enti- 
tled to  but  little  weight  in  the  consideration  of  the  jury. 

3.  The  court  was  requested  to  charge  the  jury  that  there 
was  no  evidence  of  any  demand  of  the  slaves  made  by  the  claim- 
ant of  Taylor,  or  pursued  by  due  course  of  law,  from  the  time 
he  purchased  the  slaves  until  the  execution  came  Into  the  hands 
of  the  sheriff.  This  charge  the  court  refused,  but  informed  the 
jury  that  he  had  heard  no  such  evidence,  but  that  his  attention 
had  been  drawn  from  the  case  a  part  of  the  time,  and  he  had  not 
undertaken  to  charge  his  memory  with  all  the  evidence.  When 
there  is  no  evidence  tending  to  prove  a  particular  fact,  the  court 
may  so  instruct  the  jury,  whether  the  evidence  be  oral  or  writ- 
ten. If  the  evidence  is  all  written,  it  is  the  duty  of  the  court 
so  to  instruct  them,  if  it  in  no  point  of  view  tends  to  prove  the 
particular  fact. — Swift  v.  Fitzhugh,  9  Porter,  39;  Bank  of  Ma- 
ryland V.  Duval,  7  Gill  &  J.  7S.  But  I  know  of  no  case  that 
holds  it  to  be  erroneous,  should  the  judge  decline  so  to  charge, 
when  the  testimony  is  all  given  orally  from  the  stand  and  the 
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facts  deposed  lo  numerous  and  minule.  Indeed  such  a  prac- 
tice would  lead  to  the  necessity  of  taking  down  all  the  evidence 
in  writing  that  the  court  might  clearly  see  whether  there  was 
any  proof  tending  to  prove  the  particular  fact.  It  is  certainly 
the  duly  of  the  presiding  judge  to  pay  particular  attention  to 
every  part  of  the  testimony  that  he  n)ay  be  enabled  correctly  to 
instruct  the  jury  on  the  questions  of  law  involved,  but  when 
many  witnesses  are  examined  and  the  facts  detailed  by  them 
numerous,  we  would  not  hold  that  the  court  erred,  should  he 
charge  the  jury  hypothetically,  and  refuse  to  charge  that  there 
was  no  testimony  tending  to  prove  a  particular  fact. 

Let  tlie  judgment  be  reversed  for  the  error  we  have  n||iccdr 
and  the  cause  remanded. 


BORING  ET  ALs.  vs.  WILLIAMS,  Tkeas'r. 

1.  The  provision  in  the  Cons^titution  of  the  United  States,  relative  to  the 
right  of  trial  by  jury,  is  restrictive  Tjpon  the  Genenil  Government  only, 
and  d»jes  not  apply  to  the  States  of  the  Union. 

2.  It  is  competent  for  the  Legislataic  to  create  an  office,  not  specially  pro- 
vided for  in  the  Con?  titution,  and  .Siibjeot  the  incumbent  to  a  trial  for  his 
defaults  wiihout  the  intervention  of  a  juiy.  In  such  case,  the  right  of 
trial  by  jury  never  existed,  and  h-inco  no  constitutional  proviwiou  is 
thereby  violated. 

'^.  A  proceeding  under  the  act  of  1S39  aj^ainst  a  delinquent  tax  collector 
is  piroperly  instituted  in  the  name  of  fc!js  county  treasurer. 

4  Although  the  c  mdition  of  a  bond  given  by  a  public  officer  is  more  ppe- 
eifio  than  the  stiitute  prescribes,  yet  if  it  substantially  conforms  to  the 
requirements  of  the  law  and  imposes  no  additional  obligation,  it  will  be 
considered  good  as  a  statutory  bead. 

5.  The  design  of  the  act  of  1839,  prescribing  the  mode  of  proceeding  against 
a  collector  for  failing  to  collect  asd  pay  over  the  county  taxes,  vfas  to 
give  a  summary  remedy  against  him,  and  any  one  or  more  of  his  sureties. 

G.  The  provision  in  said  act  that  the  Judge  of  the  County  Court  shall  hold 
a  special  term  to  try  such  coliector  ivirhin  twenty  di.ys  after  his  default 
is  directory  merely,  and  does  not  pvevent  the  judge  from  proceeding  in 
the  mode  pointed  out  at  any  time  afceriirards. 
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7.  A  collector,  who  has  proceeded  under  an  assessiiient  to  collect  the  tazef>, 
cannot  refuse  to  pay  tliem  over,  because  the  assessment  may  have  beea 
illegal  or  irregular — it  not  appearing  that  he  has  received  notice  not  to 
do  so  from  any  one  asserting  an  adverse  chiim. 

8.  The  answer  of  a  collector  to  a  bill  of  discovery,  filed  by  his  gecuritic'i 
against  him  and  the  county  treasurer,  is  not  admissible  as  evidence 
for  the  securities  in  a  proceeding  against  them  and  the  collector  for  his 
failure  to  collect  and  pay  over  the  county  taxes- 

9.  \Vh«re  a  collector  of  taxes  holds  the  office  for  two  successive  years,  and 
gives  bonds  with  different  securities,  the  treasurer  cannot,  even  with  tha 
concurrence  of  the  collector,  appropriate  money,  which  he  knows  has 
been  collected  on  the  assessment  of  one  year,  to  the  discharge  of  sv  bal- 
ance due  on  the  other,  without  the  assent  of  the  sureties,  whose  rights 
are  to  be  prejudiced.  Such  a  case  presents  an  exception  to  the  general 
rule  applicable  to  the  appropriation  of  payments. 

10.  A  collector  is  not  bound  lo  collect  a  tax  that  has  been  assessed  und^r 
an  uQConstitutional  act,  and  cannot  be  made  liable  if  he  fail  to  do  so. 

Error  to  the  County  Court  of  Macon.  Tried  before  the 
Hon.  Henry  M.  Elmore. 

Motion  by  defendant  as  treasurer  of  Macon  county  against 
Boring,  tax  collector  of  said  county,  and  seven  out  of  eight  of 
his  securities,  for  his  failure  to  collect  and  pay  over  the  taxes  of 
1847.  The  bond  executed  by  the  plaintiffs  in  error  is  condi- 
tioned that  the  said  Boring  "  shall  well  and  truly  discharge  all 
the  duties  which  are  or  may  be  by  law  required  of  him  as  such 
tax  collector,  and  shall  pay  over  all  monies  which  shall  or  may 
come  into  his  hands  by  virtue  of  such  office,  as  the  law  directs." 
By  bill  of  exceptions  it  appears  that  the  defendants  below  moved 
to  dismiss  the  case,  which  being  overruled,  they  demurred  to  the 
suggestion,  which  was  also  overruled,  whereupon  they  excepted. 
The  plaintiff  then  offered  the  bond  in  evidence,  to  which  the 
defendants  objected  on  the  ground  that  one  of  the  securities,  to- 
wit,  L.  H.  Cole,  was  not  made  a  party  defendant,  but  the  court 
overruled  the  objection  and  the  defendants  excepted.  The 
plaintiff  next  offered  to  read  from  the  minutes  of  the  commis- 
sioners' court  the  following  entry,  made  on  the  first  Monday  in 
March  1S47 — '-Ordered,  that  75  per  cent,  be  laid  on  the  Stnto 
tax  for  county  purposes  in  Macon  county  for  the  year  1S47." 
It  appeared  that  this  order  was  not  signed  at  the  time  by  any  of 
the  coramissioneri  or  by  the  Judge  of  the  County  Court,  but 
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was  signed  by  three  of  the  commissioners  at  different  limes  af- 
terwards, and  the  judge  signed  it  at  the  time  of  this  trial.  The 
defendants  thereupon  objected  to  the  order  as  evidence,  which 
objection  was  overruled,  and  they  excepted.  In  connection  with 
and  in  support  of  this  objection,  the  defendants  proposed  to 
prove  that  John  McGar,  one  of  the  commissioners  who  had 
signed  the  order,  was  a  large  creditor  of  the  county,  but  the 
court  rejected  the  proof,  and  for  this  also  the  defendants  ex- 
cepted. The  plaintiff  read  in  evidence  an  act  passed  on  the 
I5th  Jaruary  1844,  authorising  the  commissioners'  court  of  Ma- 
con to  assess  and  have  collected  by  the  tax  collector  of  said 
county  '•'  such  an  amount  of  money  as  may  be  sufficient  to  meet 
and  defray  the  current  expenses"  of  the  county.  To  this  the 
defendants  objected,  and  upon  their  objection  being  overruled, 
saved  the  exception.  The  tax  assessed  for  the  year  1S47,  it 
was  admitted,  amounted  to  $7,882  40.  The  defendants  offered 
to  prove  that  the  amount  of  money  necessary  to  meet  and  defray 
the  current  expenses  of  the  county  did  not  exceed  S3, 000  for 
the  year  1847,  but  the  court  rejected  the  proof  and  they  ex- 
cepted. They  next  offered  the  answer  of  the  said  Boring  to  a 
bill  of  discovery  filed  by  his  securities  against  Iiim  and  the  plain- 
tiff, which  was  also  rejected,  and  they  excepted.  They  then 
read  the  answer  of  the  plaintiff  to  said  bill,  from  which  it  ap- 
peared that  the  said  Boring  was  entitled  to  a  credit  of  $4,263  85 
upon  the  assessment;  that  a  portion  of  the  assessment  was  made 
and  the  money  collected  under  the  act  imposing  a  special  tax 
on  the  slaves  of  non-residents  ;  and  that  $930  20  of  the  tax  due 
for  the  year  ]  847  had  been  received  by  him  and  appropriated 
with  the  assent  of  Boring  in  discharge  of  a  balance  due  on  the 
assessment  of  1846,  during  which  year  Boring's  securities  were 
not  the  same  as  in  1847.  The  defendants  thereupon  insisted 
that  they  were  entitled  to  be  credited  with  the  non-resident  tax 
and  with  the  $930  20  appropriated  as  above  stated,  but  the  court 
rfefused  to  allow'  either,  and  they  excepted.  These  several 
rulings  of  the  court  are  now  assigned  as  error. 

McLester  &  McIvER  and  Belser,  for  the  plaintiffs  in  error: 
1.  It  is  doubtful  whether  the  judgment  entry  identifies  the 
notice,  and  the  bill  of  exceptions  is  silent  as  to  it. — Gary  v.  Ed- 
wards, 15  Ala.  105  ,•  Allums  v.  Hawley,  8  ib.  584. 
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2.  Tlie  averment  in  the  notice  should  be  that  the  collector 
failed  to  collect  the  taxes,  or  that  he  collected  them  and  failed 
to  pay  them  over;  and  not  that  he  "  has  failed  to  collect  and  pay 
over." — Howe  v.  Evans  et  al.,  3  Black.  379. 

3.  The  order  of  the  commissioners'  court  assessing  the 
county  tax  for  Macon  county,  on  the  1st  Monday  in  March  1847, 
is  an  absolute  nullity,  and  the  special  act  of  1S44  does  not  val- 
idate it.  Besides,  it  was  made  without  the  signature  of  the  com- 
missioners, and  amounts  to  nothing  more  than  a  verbal  direction 
to  the  collector,  which  is  nugatory. —  Clay's  Dig.  149,  §  2;  Act 
of  1844  ;  (Record  12  ;)  Treasurer  of  Mobile  v.  Huggins,  8  Ala. 
440;  Cullum  v.  Carey  &c.,  1  Ala.  351;  Thompson  v.  Stick- 
ney,  6  Ala.  579;  Collamer  v.  Dury,  16  Ver.  574;  Coult  v. 
Pike,  7  N.  Hamp.  209.  The  time  of  holding  the  commission- 
ers' court  is  not  directory,  as  was  held  in  Stickney  v.  Huggins, 
10  Ala.  100;  Stale  v.  Odom,  1  Speer.  260;  Brown  v.  Simp- 
son, 3  Stew.  331. 

4.  The  tax  provided  for  in  the  act  of  1844  is  an  extraordinary 
one,  and  the  same  remedy  cannot  be  used  to  recover  it  that  is 
given  by  statute  for  the  collection  of  taxes  under  the  general  law; 
—Act  of  1844  ;  (Record  12  ;)  Clay's  Dig.  575,  §  96  ;  Logan 
V.  Barclay,  3  Ala.  261;  Orr  v.  Duval,  1  Ala.  262 ;— and  the 
judgment  should  not  h^ve  been  rendered  against  a  part  of  the 
securities. — Alexandria  v.  Hunter,  2  Munf.  228;  Westnri9re- 
land  V.  Hale,  11  Ala.  122. 

5.  The  securities  of  the  collector  have  the  right  to  stand  up- 
<»n  the  precise  terms  of  their  contract,  and  the  omission  com- 
plained of  includes  no  lcg(d  duty  for  which  they  or  the  collector 
are  liable  on  their  bond,  on  motion.  If  amenable  at  all,  the  col- 
lector is  only  chargeable  as  agent  for  Macon  county. — McRay 
V.  Dodge,  5  Ala.  38S ;  Governor  v.  Hendrick,  2  ib.  72S;  (jod- 
bold  V.  Bank,  4  ib.  516;  McCall  v.  McRae,  10  ib.  713  ;  Miller 
v.  Stewart,  9  WheatonGSO;  Com'rs  of  Talladega  v.  Thompson, 
15  Ala.  139;  Uprhurch  v.  Norsworihy,  ib.  705;  Green  v.  Hurd, 
4  Term  Rep.  553;  Dean  v.  The  (jovernor,  13  Ala.  526;  Far- 
mers' Bank  v.  R«id,  3  Ala.  200 ;  Barton  v.  Lockliart,  2  St.  & 
Por.  109. 

6.  Where  one  \s  indebted  on  several  accourUs,  and  makes  a 
payment,  the  general  rule  of  appropriation  is,  that  the  debtor 
may  apply  it  to  cither  account ;  if  he  does  not,  the  creditor  may 
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do  so ;  and  if  neither  does,  the  law  will  appropriate  it  according 
to  thejusticeof  the  case. — Collins  v.  Gvvyne,  28  Eng.C.  L.  875; 
Stone  V.  Leyman,  15  Wend.  19;  United  States  v.  Kirk,  9 
Wheat.  720  ;  Burge  on  Suretyship,  123  ;  U.  Slates  v.  W^ardell, 
5  Mason  S3;  1  Story's  Juris.  494-5. 

7.  But  this  rule  has  its  exceptions,  and  the  $930  20  of  the 
taxes  collected  for  the  year  1847  was  improperly  applied  by  the 
treasurer  to  the  taxes  of  1S46.     The  treasurer  hicw  how  it  was 
raised,  and  had  no   right  thus  to  apply  it  without  the  assent  of 
the  sureties.     Besides,  the  collector  is  elected  annually,  and  re- 
quired when  thus  chosen  to  give  securities,  who  are  onhj  hound  for 
that  year's  taxes. — Clay's  Dig.  568,  §  59  ;  ib.  565,  §  43;  United 
States  V.  January,  7  Cranch  572  ;  Postmaster  General  v.  Fur- 
man,  4  Mason  835 ;  Seymour  v.  Van  Slyck,  8  Wend.  420 
Com.  V.  Rutzell,  9  Watts  &  Ser.  114;  Colerain  v.  Bell,  9  Met 
499  ;  Postmaster   General  v.   Norvell,   Gilpin   126;  Evans  v 
Keeland,  9  Ala.  42;  Dumas  &  Co.  v.  Patterson,  9  Ala.  484 
Governor  v.  Rollins,  7  ib.  79  ;  Townsend  v.  Everett,  4  ib.  607 
United  States  v.  Eckford,  1  How.  250,  261 ;   1  Story's  Eq 
Juris.  501.     The    case    of  Tiie  United  States  v.  Eckford,  1 
How.  U.  S.  Rep.  250,  or  17  Peters  251,  shows  that  the  pay- 
ment with  the  assent  of  the  collector  is  a  fraud  on  the  securities 
for  1S47.     The  case  of  Colerain  v.   Bell,  9  Mete.  499,  shows 
that  if  the  treasurer  assents  to  it  it  is  also  a  fraud  on  them  ;  and 
the  case  of  The  Postmaster  General  v.  Norvell,  Gilpin's  R.  106, 
further  shows  that  the  thing  cannot  be  done  without  their  assent. 
How  are  these  decisions  to  be  got  over"?     The  case  from  23d 
Eng.  Com.  Law  is  a  different  one ;  the  condition  of  the  bond 
is  different,  and  it  should  be  closely  examined  ;  and  when  this  is 
done,  it  will  support  the  exception  which  we  are  contending  for. 

8.  The  collector  should  not  have  been  charged  with  the  non- 
resident tax  collected  by  him. — Wiley  v.  Parmer,  14  Ala. 
027;  Crutchfield  v.  Wood,  16  ib,702 ;  Stetson  v.  Kemp,  13Mass. 
272  ;  Drew  v.  Davis,  10  Ver.  506 ;  State  v.  Findlay,  10 
Ohio  51. 

9.  The  answers  of  Boring  and  Williams  should  have  been 
examined  by  the  court,  and  the  bill,  to  determine  what  the  res- 
pondents meant. — Dumas  v.  Patterson,  9  Ala.  484  ;  Collins  v. 
Gwyne,  23  Eng.  Com.  Law  375  ;  Holman  v.  Bank  of  Norfolk, 
12  Ala.  ^70. 
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Cloptox  &  Cocke,  for  the  defendant: 

1.  The  right  of  trial  by  jury  does  not  extend  to  defaulting 
public  officers. — 6  Monr.  G41;  Hardin's  Rep.  5. 

'2.  It  is  a  right  that  may  be  waived,  and  the  acceptance  of  the 
office  by  the  collector  is  a  waiver. — The  State  v.  Adams,  2 
Stew.  231. 

3.  If  any  of  the  proceedings  were  irregular,  the  plaintiffs  in 
error  cannot  make  the  objection. — Thompson  v.  Stickney,  0 
Ala.  579;  IG  Verm.  G5S ;  15  Maine  29;  17  ib.  444;  1 
Spears  2C3. 

4.  The  credit  for  the  non-resident  tax  was  properly  refused. 
See  Thompson  v.  Stickney,  supra,  and  other  authorities  cited. 

5.  The  credit  of  S930  20,  claimed  as  a  portion  of  the  lax  of 
1S47,  and  applied  to  the  payment  of  that  of  IS46,  w:as  also  pro- 
perly refused. — 4  Mason  333  ;  5  ib.  82,  87,  note  ;  23  Eng.  C. 
L.  Rep.  375  ;  29  ib.  228  ;  9  Mete.  499  ;  9  Wheat.  720  ;  15 
Wend.  19  ;  Burge  on  Suretyship,  123  ;  1  Story's  Eq.  §  459,  g. 

CHILTON,  J. — This  was  a  proceeding  by  motion  against 
Boring,  as  tax-collector  of  the  county  of  Macon,  and  the  sure- 
ties upon  his  official  bond,  for  his  failure  to  pay  over  to  the  de- 
fendant, as  treasurer  of  ihe  county,  certain  taxes  collected  by 
him  for  the  year  1847.  The  Judge  of  the  County  Court  ap- 
pointed a  special  term  to  hear  and  determine  upon  the  motion, 
which  afier  several  continuances  was  finally  disposed  of  by  the 
rendition  of  judgment  against  the  plaintiff  in  error  and  seven  of 
his  securities,  for  the  sum  of  three  thousand  seven  hundred  and 
sixty  dollars  and  fifty-one  cents,  the  sum  remaining  unpaid,  be- 
sides ten  per  cent,  damages,  amounting  to  the  sum  of  three  hun-r 
dred  and  seventy-six  dollars.  Upon  the  trial  of  the  motion  the 
plaintiffs  in  error  by  their  attornies  moved  to  dismis«  the  pro- 
ceeding, which  motion  being  overruled  by  the  court,  they  fded 
their  demurrer  to  the  suggestion,  which  was  also  overruled. 

The  grounds  of  objection  to  the  proceedings  are,  first,  that 
the  statute  under  which  ihey  were  instituted  is  opposed  to  that 
provision  of  the  federal  constitution  which  declares,  *'In  suits 
at  common  law  where  the  value  in  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved," 
&c.,  as  well  as  to  that  clause  in  the  constitution  of  this  Stato 
which  declares,  *•  The  right  of  trial  by  jury  shall  remain  in- 
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violate."  The  statute  upon  which  the  motion  was  predicated 
read  as  follows:  "If  any  person  authorised  by  law  to  collect 
the  taxes  in  any  of  the  counties  in  this  Stale,  shall  fail  to  collect 
and  pay  the  same  to  the  county  treasurer  within  the  time  pre- 
scribed by  law,  the  Judge  of  the  County  Court,  if  of  his  own 
knowledge  or  on  complaint  of  the  treasurer,  shall  hold  a  special 
court  within  twenty  days  thereafter  to  try  such  delinquent  col- 
lector; and  if  it  appear  that  he  has  so  failed  to  collect  and  pay 
over  such  taxes,  said  court  shall  enter  judgment  in  favor  of  the 
treasurer  against  such  collector  and  his  surety  or  sureties  in  of- 
fice for  the  amount  of  such  county  taxes  so  due  and  unpaid,  to- 
gether with  ten  per  cent,  as  damages  on  the  amount,  provided 
that  ten  days'  notice  shall  be  given  to  such  delinquent  collector 
and  his  surety  or  sureties. — Clay's  Dig.  575,  <§.  9G. 

1.  Upon  the  subject  of  the  constitutional  question  raised  by 
the  plaintiffs  in  error,  it  may  be  remarked  that  article  seventh  of 
the  amendments  to  the  constitution  of  the  United  States  was 
not  intended  to  apply  to  the  State  Governments.  These  amend- 
ments were  supposed  necessary  as  furnishing  salutary  restraints 
and  limitations  of  power  on  the  Federal  Government.  They 
were  demanded  by  the  States  as  safeguards  against  encro:ich- 
ments  on  the  part  of  the  General  Government,  and  not  with  any 
view  of  depriving  the  local  legislatures  of  the  States  of  any 
power  they  might  otherwise  legitimately  have  exercised.  Such 
was  the  opinion  of  the  Supreme  Court  of  the  United  States  in 
the  case  of  Barron  v.  The  City  Counsel  of  Baltimore,  7  Peters' 
II.  247—308,  also,  8  Wend.  R.  TOO. 

i2.  Neither  do  we  think  that  the  statute  in  question  violates 
any  provision  of  our  State  constitution.  In  our  opinion  it  is 
clearly  competent  for  the  Legislature  to  create  an  office,  not 
specially  provided  for  by  the  constitution,  and  to  subject  the  in- 
cumbent to  be  tried  for  his  official  default  before  a  judge  with- 
out the  intervention  of  a  jury.  The  officer  is  not  bound  to  ac- 
cept the  office,  and, if  he  does  so,  it  is  upon  the  terms  and  con- 
ditions prescribed  by  the  statute  creating  it.  It  was  early  de- 
termined by  this  court;  that  a  man  by  accepting  an  office  might 
waive  a  constitutional  privilege. — Adams  v.  The  State,  2  Stew. 
R.  231.  Tiiis  case  decides  that  the  sheriff,  though  an  officer 
recognised  by  the  constitution,  may  constitutionally  be  denied 
'the  privilege  of  voting  except  in  cases  of  a  lie.     It  is,  however, 
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unnecessary  to  determine  now  whether  we  would  be  prepared 
fully  to  approve  of  the  decision  just  quoted.  The  case  before 
us  does  not  require  the  argument  to  be  pushed  so  far,  as  to  con- 
tend that  the  legislature  may  require  a  party  to  waive  a  consti- 
tutional right,  a&  a  consequence  of  the  acceptance  of  an  office 
created  by  the  constitutioji,  as  is  the  office  of  sheriff;  for  in  the 
case  before  us  the  office  is  created  by  statute,  and  the  tax-col- 
lector takes  it  and  thus  assumes  to  account  as  provided  for  by 
the  statute  to  which  we  have  alluded.  The  right  of  trial  by 
jury  in  respect  of  his  defalcation  never  existed  and  hence  was 
not  violated  by  the  law,  and  as  by  the  acceptance  of  the  office 
he  submits  to  be  tried  without  a  jury  and  by  the  summary  mode 
prescribed  by  the  statute  in  subjecting  him  to  this  summary  ju- 
risdiction, no  right  of  his  can  be  said  to  be  violated. — See  1 
Randolph's  R.  2;  1  Wash.  R.  356  ;  5  How.  Miss.  R.  434 ;  2 
Munf.  R.  26G.  We  hence  conclude  that  the  clause  in  the 
constitution  of  tliis  Slate,  which  declares  that  the  right  of  trial  by 
jury  shall  remain  inviolate,  was  never  designed  to  deny  to  the 
Legislature  the  power  of  providing  summary  remedies  against 
defaulting  revenue  officers,  as  also  similar  remedies  in  the  col- 
lection of  taxes  from  the  citizens.  Such  has  been  the  practice 
from  a  period  long  anterior  to  the  adoption  of  the  constitution. 

3.  It  is  insisted  by  the  counsel  for  the  plaintiffs  in  error  that 
this  action  should  have  been  in  the  name  of  the  Governor,  to 
whom  the  bond  is  made  payable.  The  answer  to  the  objection 
is,  that  the  statute  expressly  provides  for  the  rendition  of  judg- 
ment in  favor  of  the  treasuier  of  the  county.  Before  the  pas- 
sage of  this  act  the  mode  of  putting  the  bond  in  suit  indicated 
by  the  counsel  was  correct, — (3  Stew.  &  Por.  15,) — but  this  act 
altered  the  law  in  this  respect. 

4.  It  is  further  objected  that  the  condition  of  the  bond  is  not 
such  as  the  statute  requires,  and  that  not  being  a  statutory  bond 
the  summary  remedy  afforded  by  the  statute  should  not  be  al- 
lowed. Wc  think  there  is  a  substantial  conformity.  The  con- 
dition of  the  bond  is  more  specific  than  the  statute  requires,  but 
it  superadds  no  obligation  not  imposed  by  the  statutory  condition. 

5.  Again  it  is  argued  that  the  motion  cannot  be  sustained 
against  seven  of  the  eight  securities  to  the  bond — that  the  judg- 
ment must  be  against  all  or  none.  We  think  this  construction 
of  the  act  indefensible.     True  it  gives  a  summary  remedy  in 
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derogation  of  the  common  law  and  is  penal  in  its  character,  af- 
fixing damages  for  the  collector's  default,  but  we  cannot  doubt 
but  that  the  design  was  to  give  the  remedy  against  one  or  more 
of  the  sureties.  The  language  is  that  the  judge  shall  render 
judgment  "against  said  tax-collector  and  his  surety  or  sureties," 
&c.  Although  penal  statutes  must  he  strictly  construed,  yet 
such  construction  must  not  be  in  violation  of  the  manifest  inten- 
tion of  the  Legislature. — Commonweahh  v.  Loring,  8  Pick.  370; 
United  Stales  v.  Wiltberger,  5  Wheat.  R.  7G;  Melody  v.  Reab, 
4  Mass.  R.  471;  Jones  v.  Estis,  2  Johns.  R.  379.  The  statute 
is  remedial — was  intended  to  avoid  that  delay  usually  conse- 
quent upon  protracted  litigation  in  suits  at  the  common  law,  and 
being  remedial  should  be  so  construed  as  to  advance  the  remedy 
and  suppress  the  mischief  intended  to  be  provided  against.  This 
remedy  would  be  greatly  embarrassed  and  indeed  rendered 
wholly  inefficient  in  a  large  number  of  cases,  if  it  might  only  be 
resorted  to  in  cases  where  all  the  securities  could  be  notified. — 
Davenport  v.  Barnes,  1  Penn.  R.  211;  Welber  v.  Payne,  1 
Ham.  R.  2-56.  This  view  also  harmonises  with  the  tenor  of 
our  previous  legislation  upon  the  subject. — Clay's  Dig.  323. 

6.  That  the  statute  requires  the  Judge  of  the  County  Court 
to  hold  a  special  courl  within  twenty  days  after  the  default  of 
the  collector,  to  try  such  default,  does  not,  as  is  insisted  by  the 
counsel  for  the  plaintiffs  in  error,  deny  to  him  the  power  to  hold 
such  special  court  after  that  time.  The  reasoning  employed  to 
sliow  that  the  fifth  proposition  is  not  maintainable  is  equally 
applicable  to  this.  The  object  was  to  provide  against  delay,  and 
the  statute  directs  the  judge  to  proceed  within  twenty  days;  but 
it  would  be  a  constructiou  clearly  repugnant  to  the  manifest  in- 
tention of  the  framers  of  the  law,  to  hofd  that  because  proceed- 
ings were  delayed  until  after  the  lapse  of  twenty  days  they 
should  not  be  instituted  at  all,  and  that  the  defaulter  should  be 
entitled,  in  consequence  of  the  omission  of  the  County  Judge  to 
order  a  special  court,  to  all  the  delay  against  which  the  act  was 
intended  to  provide.  This  provision  is  directory  merely  and 
the  proceedings  may  well  be  commenced  after  the  lapse  of 
twenty  days  from  the  happening  of  the  default. —  Treasurer  of 
Mobile  V,  Huggins,  8  Ala.  R.  440 ;  Stickney  v.  Hnggins,  10 
ib.  106. 

7.  The  counsel  for  the  plaintiffs  in  error  also  argue  thai  the 
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assessment  was  illegal;  that  a  j)ortion  of  the  lax  which  the  col- 
kjctor  undertook  to  receive  and  pay  over  was  not  authorised  by 
by  the  constitution  to  be  collected  ;  and  that  the  commissioners' 
court  imposed  a  greater  tax  than  the  law  would  justify,  and 
jmving  exceeded  their  authority  the  assessment  is  void  and  the 
collector  not  responsible.  We  need  only  observe,  in  reply  to 
this  objection,  that  the  records  of  the  coinmissioners'  court  show 
that  the  assessment  was  made,  and  the  statute  gives  them  the 
power  to  make  it.  Their  discretion  as  to  the  amount  to  be 
collected  is  limited  only  by  what  they  may  deem  "sufficient  to 
defray  the  current  expenses  of  the  county."  If  they  have  erred 
in  their  judgment — if  the  amount  assessed  is  greatly  more  than 
is  required  to  meet  and  defray  the  current  expenses  of  the 
county,  we  will  not  say  there  is  no  remedy  for  those  who  have 
the  taxes  to  pay;  but  it  would  be  strange  indeed,  could  the  col- 
lector, after  having  proceeded  under  the  assessment  to  collect 
the  tax  so  assessed,  set  up  the  irregularity  of  the  assessment  to 
avoid  paying  them  over.  The  order  of  assessment  was  not 
coram  non  judicc;  the  court,  as  we  said,  had  jurisdiction,  and 
that  order  however  irregular,  is  not  liable  to  be  impeached  col- 
laterally by  the  collector,  but  stands  of  full  force  until  vacated 
by  a  direct  proceeding  for  that  purpose.  This  is  a  familiar  ele- 
mentary principle  of  law.  It  follows  then,  that  the  plaintiffs  in 
error  were  properly  denied  the  privilege  of  introducing  proof 
showing  that  the  assessment  was  greater  than  was  required  to 
meet  the  current  expenses  of  the  county. 

We  may  adduce  another  argument  in  further  confirmation  of 
this  conclusion.  The  tax-collector  is  a  public  officer  elected 
by  the  people  of  the  county  and  charged  by  law  with  the  col- 
lection of  the  public  revenue,  and  bound  to  pay  it  over  to  the 
per<»on  appointed  to  receive  it.  In  respect  to  the  county  taxes 
he  is  the  agent  of  the  county,  and  after  he  has  proceeded  in 
obedience  to  an  assessment  made  by  the  commissioners,  before 
he  executed  his  bond,  to  collect  the  taxes  and  has  them  in  hand, 
it  does  not  lie  with  him  to  say,  when  sued  for  the  sanie  by  one 
representing  the  principal,  you  have  exceeded  your  authority  in 
levying  a  higher  tax  than  was  necessary.  The  assessment  1 
regarded  as  sufficient  authority  to  enable  me  to  make  the  col- 
lection, and  all  the  tax-payers  acquiesce  in  it,  but  it  does  not 
justify  the  county  in  receiving  it  from  me !     He  thus  acknowl- 


520  ALABAMA. 


Boring  et  als.  v.  Williams,  Treaa'r. 


edges  the  existence  of  the  authority  to  get  possession  of  the 
fund,  and  then  pleads  the  ahsence  of  it  so  as  to  enahle  him  to 
retain  it.  Such  is  not  the  law.  If  the  taxes  have  been  irregu- 
larly assessed,  it  is  a  question  which  can  be  raised  by  those  who 
have  them  to  pay,  and  they  and  not  the  tax-collector  are  the 
persons  who  must  litigate  it.  Neither  he  nor  his  securities 
have  any  interest  or  concern  in  it  whatever,  never  having  been 
notified  to  refrain  from  paying  over  the  amount  by  any  one  as- 
serting an  adverse  claim.  It  is  very  clear  that  a  payment  by 
him  before  receiving  such  notice  would  amount  to  an  effectual 
protection. — Upchurch  v.  Nosworlhy,  adm'r,  &c.  15  Ala.  705; 
Story  on  Agency,  <§>  301,  and  note  1  to  page  381,  (2d  edit.) 
where  numerous  cases  are  collated.  See,  also,  opinion  of  Lord 
Kenyon,  C.  J.,  and  Buller,  J.,  in  Greenway  v.  Hurd,  4  Term 
Rep.  553-4  ;  Thompson  v.  Stick ney,  6  Ala.  579.  In  the  case 
last  named  there  was  a  mere  verbal  assessment  which  was  con- 
fessedly illegal,  yet  it  was  held  that  the  collector  could  not  raise 
the  question  on  a  rule  for  failing  to  pay  over. 

This  view  disposes  of  the  several  questions  attempted  to  be 
raised  by  the  counsel  for  the  plaintiffs  in  error  as  to  the  illegal- 
ity of  the  assessment,  the  failure  to  sign  the  record,  the  permit- 
ting McGar  to  place  his  signature  to  it,  he  being  a  creditor  of 
the  county  and  one  of  the  commissioners,  and  the  signing  by  the 
County  Judge  at  the  time  of  the  trial. 

8.  Another  exception  is,  that  the  answer  of  Boring,  the  col- 
lector, made  to  a  bill  filed  by  the  securities  for  a,  discovery, 
should  have  been  allowed  as  evidence.  It  is  certainly  true  that 
in  a  controversy  between  his  two  sets  of  securities, — those  for 
the  year  184G  and  the  present  plaintiffs  in  error  who  were  bound 
on  his  bond  for  the  year  1847, — Boring  would  be  a  competent 
witness;  being  equally  bound  to  indemnify  each  of  them  against 
his  own  default,  his  interest  would  be  balanced.  But  such  is 
not  the  posture  of  the  present  case.  The  controversy  here  is 
not  between  the  sureties  on  the  different  bonds,  but  between 
the  obligors  on  one  of  the  bonds  and  the  treasurer;  and  to  allow 
the  answer  as  evidence  would  be  to  permit  a  party  to  make  his 
own  admissions  or  declarations  evidence  in  his  own  favor  in  a  con- 
troversy to  which  he  is  a  party,  and  bound  for  the  recovery,  should 
one  be  had.  It  is  very  clear  that  the  exclusion  of  the  answer  of 
Boring  was  entirely  correct. — Julian  et  al.  v.  Reynolds,  8  Ala. 
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G80,  and  authorities  there  cited ;  see,  also,  Causey  v.  Driver, 
13  Ala.  821 ;  3  Phil.  Ev.  C.  &  H.  notes,  931-2 ;  Greeul.  Ev. 
210;  Stark.  Ev.  288;  Ores.  Ev.  21. 

9.  It  appears  by  the  answer  of  the  defendant  in  error,  which 
was  read  in  evidence  upon  the  trial  in  the  court  below,  that  he 
executed  to  Boring,  the  collector  of  taxes,  his  receipt  for  eleven 
hundred  and  fifty-seven  dollars  and  ninety-one  cents,  dated  the 
13th  day  of  January,  1848 ;  which  receipt  specified  that  the 
amount  was  first  to  be  applied  to  the  payment  of  a  balance  then 
due  of  the  taxes  for  the  year  1816,  (for  which  year  Boring  was 
also  tax-collector,  but  with  a  different  set  of  sureties,)  and  the 
remainder,  if  any,  to  be  applied  to  the  payment  of  the  taxes  due 
for  the  year  1847,  for  which  the  present  securities  were  bound. 
Of  this  sum,  $32  34  were  collected  as  for  taxes  due  for  the  year 
1846,  and  nine  hundred  and  thirty  dollars  and  twenty  cents 
for  the  year  1847.  These  sums  were  not  paid  in  money  to  the 
treasurer,  but  the  tax-collector  executed  his  receipts  which  he 
delivered  to  him  to  be  used  by  the  treasurer  in  settlements  to 
be  made  by  him  with  the  tax-payers,  which  receipts  the  trea- 
surer agreed  to  receive  as  so  much  money,  and  thereupon  exe- 
cuted his  own  receipt  above  mentioned.  The  balance  of  said 
receipt  was  paid  in  cash.  It  further  appears  that  this  sum  of 
S930  20  so  collected  of  the  tax-payers  by  the  treasurer,  em- 
braced $531  55  due  for  taxes  to  the  State  for  the  year  1847, 
and  the  remaining  sum  of  $398  68  was  for  taxes  due  to  the 
county  of  Macon  for  the  same  year.  These  monies  were  ap- 
plied by  the  treasurer  to  the  payment  of  a  balance  due  from 
Boring  for  the  taxes  of  1846,  and  the  question  is  whether  the 
same  should  not  be  held  as  a  payment  for  the  taxes  of  1847  and 
be  credited  to  these  securities?  We  are  unable  to  perceive 
how  the  right  of  the  securities  to  have  the  credit  for  the  whole 
amount  of  the  $930  20  can  be  affected  by  the  fact  that  a  portion 
of  it  was  collected  as  State  tax.  The  securities  were  equally 
liable  for  the  payment  of  the  State  as  for  the  county  tax,  and  the 
same  bond  secured  the  payment  of  both.  It  constituted  a  por- 
tion of  the  fund  for  the  collection  and  payment  of  which  they 
were  bound,  and  if  they  have  the  right  to  insist  upon  the  appli- 
cation of  the  county  tax  collected  by  the  treasurer  so  as  to  extin- 
guish pro  tunto  their  liability,  we  think  since  the  treasurer 
collected  the  lax  to  be  applied  to  the  payment  of  taxes  due  the 
34 
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State,  the  same  principle  of  law  which  would  forbid  the  misap- 
plication of  the  county  tax  to  the  service  of  the  year  1846, 
would  equally  apply  to  the  portion  collected  as  State  tax.  The 
true  question  as  applicable  alike  to  both  is,  can  the  treasurer  by 
the  consent  of  the  tax-collector  apply  the  funds  received  as  taxes 
for  the  year  1847,  for  the  collection  and  payment  of  which  the 
present  plaintiffs  in  error  were  bound,  to  the  payment  of  an  in- 
debtedness of  the  tax-collector  for  taxes  collected  in  1846,  for 
which  other  securities  were  responsible?  We  confess  we  have 
had  much  difficulty  with  this  question,  and  this  difficulty  is  by 
no  means  removed  by  an  examination  of  the  authorities  applica- 
ble to  the  point.  The  general  rule  respecting  the  application  of 
payments  is,  that  where  they  are  made  by  a  debtor  to  a  creditor, 
the  debtor  has  the  right  to  direct  the  application,  but  if  he  fails 
to  give  direction  as  to  the  application,  then  the  creditor  may  ap- 
ply the  payment  as  he  chooses.  In  the  case  at  bar  both  the 
principal  debtor  and  the  person  to  whom  by  law  the  payment  is 
to  be  made  agree  upon  the  application,  and  unless  the  facts  of 
the  case  take  it  without  the  general  rule  as  to  the  application  of 
payments,  it  is  clear  that  the  securities  cannot  have  relief.  The 
doctrine  laid  down  by  Mr.  Burge  would  seem  to  be  adverse  to 
their  claim  to  be  allowed  the  $930  20  as  a  payment  upon  their 
liability.  He  states  the  doctrine  broadly  that  where  the  debtor 
has  two  sureties  for  two  different  debtS;  he  may  elect  to  which 
of  the  debts  his  payments  shall  be  applied,  and  consequently 
which  of  the  sureties  he  will  discharge. — Burge  on  Surety,  L22. 
He  further  says,  the  payment  by  the  principal  binds  the  surety, 
for  the  latter  cannot  control  the  principal  in  making  such  appli- 
cation as  he  chooses. — lb.  123.  He  cites  Saunders  v.  Taylor, 
9  Barnw.  &  Ores.  35;  Williams  v.  Rawlingson,  3  Bing.  71, 
and  Collins  et  al.  v.  Gwynn,  9  ib.  544 — {S.  C.  Eng.  Com.  L. 
Rep.  375.)  The  case  last  cited  is  very  nearly  analogous  to 
the  case  at  bar.  That  was  a  suit  upon  a  tax-collector's  bond 
providing  for  due  payment,  against  the  surety  of  the  collector. 
Breach  that  the  collector  had  not  made  due  payment.  The 
court  held  that  the  misapplication  of  the  taxes  by  the  Receiver 
Oeneral  at  the  request  or  by  the  direction  of  the  collector, 
whereby  monies,  collected  as  taxes  for  the  years  1S28-9,  for  the 
("ollection  and  due  payment  of  which  the  defendant  was  bound 
as  surety,  were  appropriated  to  the  service  of  a  former  year  for 
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which  another  surety  of  the  collector  was  responsible,  did  not 
discharge  the  surety,  but  was  a  breach  of  the  bond  for  which 
he  was  liable. — See,  also,  Gvvynne  v.  Burwell,  2  Bing.  (i\. 
C.)  7 ;  29  Eng.  Com.  L.  Rep.  228.  We  think  it  may  be 
conceded  that  the  English  cases  show  the  law  to  be  adverse 
to  the  plaintiffs  in  error  upon  the  point  under  consideration, 
and  we  are  free  to  confess  that  the  reasoning  upon  which  they 
are  based  is  difficult  to  overturn.  But  it  is  very  obvious  they 
do  not  attain  the  justice  of  the  case,  for  every  onie  must  at  once 
agree  that  it  is  repugnant  to  the  first  principles  of  equity  and 
good  conscience  to  permit  an  insolvent  collector  to  abuse  his 
trust  by  collecting  monies  for  one  year  for  the  payment  of 
which  to  the  treasurer  his  sureties  are  bound,  and  applying  it  to 
the  discharge  of  other  sureties  who  are  bound  for  a  previous 
years'  default.  We,  however,  should  not  permit  the  hardness 
of  the  case  to  have  the  slightest  influence  upon  our  determina- 
tion, were  the  law  settled  in  this  country  in  accordance  with  the 
En<;lish  cases  to  which  we  have  refered.  Is  the  rule  thus  es- 
lablished  with  us?  We  will  as  briefly  as  we  can  recur  to  some 
of  the  American  cases  to  determine  this  question.  In  the  case 
of  the  United  States  v.  January,  7  Cranch,  572,  which  appears 
to  be  mainly  relied  upon,  the  collector  of  the  revenue  had  given 
two  bonds  at  different  periods  for  his  official  conduct.  By  the 
second  bond  the  securities  undertook  not  only  for  the  future,  but 
likewise  for  the  past  fidelity  of  the  officer.  The  supervisor,  it 
appears,  kept  a  general  account  between  the  United  States  and 
the  collector,  upon  which  his  payments  were  credited,  he  hav- 
ing promised  to  apply  all  the  payments  he  should  receive  to  the 
payment  of  the  first  bond,  before  carrying  any  of  them  to  the 
account  of  the  last.  A  large  balance  being  found  due  from  the 
collector  on  the  final  trial,  and  it  appearing  that  the  first  bond 
would  have  been  fully  discharged  if  the  promise  of  the  supervi- 
sor had  been  carried  out,  the  question  arose  whether  such  pro- 
mise was  such  an  appropriation  of  the  nmney  as  was  binding  on 
the  United  Stales,  without  some  specific  act  of  appropriation,  as 
entries  upon  the  books.  The  court  in  considering  the  case, 
and  after  laying  down  the  general  principle  of  the  ai)plif'ation  of 
payments  in  ordinary  cases,  say,  "  the  rule  adopted  in  ordinary 
cases  is  not  applicable  to  a  case  circumstanced  as  this  is;  where 
the  receiver  is  a  public  officer  not  interested  in  the  event  of  the" 
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suit,  and  who  receives  on  account  of  the  United  States,  where 
the  payments  are  indiscriminately  made,  and  where  different 
sureties,  under  different  obhgations,  are  interested.  It  will  gen- 
erally be  admitted  that  monies  arising  due  and  collected  sub- 
sequently to  the  execution  of  the  second  bond,  cannot  be  ap- 
plied to  the  dischurge  of  the  first  without  manifest  injury  to  the 
surety  in  the  second  bond;  and,  vice  versa,  justice  between  the 
different  sureties  can  only  be  done  by  reference  to  the  collec- 
tor's books,  and  the  evidence  which  they  contain  may  be  sup- 
ported by  parol  testimony."  The  facts  of  the  case  before  us  are 
dissimilar  from  those  in  the  case  cited,  as  here  the  actual  appro- 
priation of  the  payment  has  been  made  by  the  principal  and  trea- 
surer, and  the  question  goes  beyond  the  decision  in  that  case, 
and  require  us  to  go  further  and  hold  that  such  misapplication, 
though  made  with  the  consent  of  the  principal,  shall  not  be 
binding  on  the  surety.  Besides,  the  comments  of  Judge  Story, 
in  reviewing  the  case  of  the  United  States  v.  January,  tend  to 
weaken  its  authority  upon  the  point  in  question  before  us,  so 
far  as  it  is  applicable.  In  The  Postmaster  General  v.  Norvell, 
Gilpin's  Rep.  106-125,  two  bonds  were  executed  by  one  Bache 
to  the  government,  for  the  performance  of  the  duties  of  post- 
master at  Philadelphia.  Upon  the  execution  of  the  last  bond 
a  large  balance  was  chargeable  against  him  for  receipts  under 
the  former  bond,  and  it  was  insisted  that  monies  collected  under 
the  last  bond  had  been  applied  to  that  antecedent  balance. 
Judge  Hopkinson  said,  "  Can  the  burden  actually  resting  on 
the  first  sureties;  can  the  forfeitures  actually  incured  by  them, 
be  shifted  by  the  process  of  appropriation  without  the  consent  or 
knowledge  of  the  second  surety,  from  the  shoulders  of  the  first 
and  be  put  upon  the  second?  I  am,"  says  he,  "most  clearly 
of  opinion  that  it  cannot;  that  each  set  of  sureties  must  answer 
for  its  own  defaults,  and  is  entitled  to  be  credited  with  its  own 
payments."  He  then  cites  the  case  of  The  United  Stales  v. 
January,  above  quoted.  The  case  of  The  United  States  v.  Ga- 
briel F.  Irving  et  al.  1  How.  (U.  S.)  Rep.  250,  was  an  action 
against  the  sureties  of  one  Samuel  Swartwout,  late  collector  at 
the  port  of  New  York.  One  point  cited  for  the  opinion  of  the 
Supreme  Court,  was  whether  the  payments  made  by  Swartwout 
subsequently  to  the  2&tli  day  of  March  183-1,  should  be  applied 
to  the  discharge  of  his  indebtedness  existing  on  that  day,  the 
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same  accruing  during  his  second  term  of  office,  or  whether  the 
same  should  be  applied  to  the  payment  of  his  default  accruing 
after  that  time.  It  appears  that  one  Eckford  was  one  of  the 
sureties  on  his  bond,  from  the  28th  March  1830,  to  the  28th 
March  1834.  The  Supreme  Court  re-affirm  the  doctrine  laid 
down  in  United  States  v.  January,  "that  the  rule  which  applies  in 
ordinary  cases  as  to  the  application  of  payments,  is  not  applica- 
ble to  a  case  where  different  securities  under  distinct  ohliora- 
tions  are  interested."  McLean,  J.,  in  delivering  the  opinion 
of  the  court,  said,  "  The  collector  is  the  mere  agent  or  trustee 
of  the  government.  He  holds  the  money  he  recieves  in  trust, 
and  is  bound  to  pay  it  over  to  the  government  as  the  law  re- 
quires ;  and  in  the  faithful  performance  of  this  trust  the  sureties 
have  a  direct  interest,  and  their  risrhis  cannot  be  disrcijarded." 
It  will,  however,  be  observed  that  in  the  case  just  cited,  the 
collector  had  paid  over  the  funds  without  any  special  applica- 
tion or  direction  of  them  to  the  extinguishment  of  any  particular 
indebtedness,  so  that  although  the  general  language  employed 
might  cover  the  case  at  bar,  the  facts  of  the  case  did  not  require 
it,  so  as  to  constitute  it  an  authority.  It  is,  however,  persua- 
sive, as  indicating  the  view  of  the  learned  judge  delivering  the 
opinion.  The  same  judge  had  decided  some  three  years  be- 
fore that  time  the  case  of  Myers  v.  The  United  States,  which 
came  up  upon  the  circuit,  and  in  wl)ich  he  held  a  similar  doc- 
trine.—  1  McLean's  Rep.  493.  The  authorities  are  collected 
by  Messrs.  Hare  &  Wallace,  (1  Amer.  Lead.  Cases,  156,)  who 
thus  state  the  exception  to  the  general  rule  :  "  That  it  will  not 
apply  to  those  cases  in  which  the  relations  between  the  creditor 
and  other  parties  to  be  affected  are  such  as  to  make  it  part  of 
the  contract  that  there  shall  be  a  different  application."  The 
examples  they  give,  as  affording  an  application  of  the  principle 
asserted,  are  germain  to  the  case  at  bar.  They  add,  "  Thus,  when 
a  recieving  or  collecting  officer  has  given  bond  with  different 
surefies,  for  successive  periods,  and  becomes  a  defaulter,  pay- 
ments accruing  due  and  paid  during  the  period  to  which  the 
second  bond  applies,  are  not  as  against  the  sureties,  to  be  con- 
sidered as  applied  in  the  order  of  time  so  as  to  relieve  the  sure- 
ties in  (he  (irst  bond  at  the  expense  of  those  in  the  second,  but 
must  be  credited  to  the  obligation  for  which  the  second  set  of 
securities  are  bound ;  for  the  contract  of  the  sureties  is  that 
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each  set  is  to  be  liable  only  for  actual  defaults  during  the  period 
for  which  they  were  bound ;  And  however  the  accounts  may 
be  made  up  and  payments  applied  between  the  officer  or  prin- 
cipal debtor  and  the  government  or  creditor,  the  amount  of  the 
default  for  which  any  set  of  sureties  are  to  be  made  liable  is  to 
be  ascertained  by  the  difference  between  the  monies  received 
and  the  monies  paid  over,  during  the  period  for  which  they 
were  sureties."  Citing  in  addition  to  the  cases  above  refered 
to,  Seymour  v.  Van  Slyck,  8  Wend.  Rep.  404;  Stone  v.  Sey- 
mour, 13  ib.  19;  Barr  et  al.  v.  Howlin,  Alcock  &  Napier,  197; 
Williams  v.  Rawlinson,  362-371. 

Thus  stand  the  authorities  upon  the  point,  and  since  it  is 
quite  clear  that  the  American  cases  show  a  decided  leaning  in 
favor  of  allowing  the  sureties  on  the  bond  of  1S47  the  benefit  of 
payments  made  from  the  collection  of  taxes  for  that  year,  not- 
withstanding the  collector  and  treasurer  have  both  consented  to 
apply  them  to  the  discharge  of  the  collector's  liability  for  1S46, 
and  as  this  view  is  so  much  more  consonant  with  the  justice  of 
the  case  than  the  contrary,  we  have  after  the  most  mature  de- 
liberation arrived  at  the  conclusion  that  the  court  below  erred  in 
refusing  to  credit  them  with  the  $930  20  so  misapplied.  It 
will  be  remembered  that  in  this  case  the  treasurer  himself  col- 
lected the  money  from  the  tax-payers,  so  that  no  question  can 
be  predicated  upon  a  want  of  notice  as  to  the  character  of  the 
funds ;  and  the  source  from  wlience  he  derived  the  payment 
clearly  indicated  how  it  should  have  been  credited. — 1  Amer. 
Lead.  Cases,  142,  and  authorities. 

10.  In  conclusion,  it  may  be  well  to  add  that  it  is  not  shown 
by  this  record  how  much  of  what  is  termed  the  non-resident 
lax  was  collected  by  Boring.  He  was  not  bound  to  collect  that 
portion  of  the  tax  which  this  court  has  declared  in  Wiley  v. 
Parmer,  (3  4  Ala.  627,)  could  not  constitutionally  be  collected, 
and  if  he  failed  to  collect  it,  his  sureties  cannot  be  chargeable 
by  reason  of  such  failure. 

These  views  have  been  expressed  at  greater  length  than  I 
desired,  but  some  of  the  principles  involved  are  important  and 
of  first  impression  in  this  court.  Moreover,  our  conclusion  is 
different  from  that  heretofore  attained  on  the  former  investiga- 
tion, in  respect  to  the  application  of  the  payment  to  the  treasurer. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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1.  A  mandamus  will  be  granted,  whenever  a  clear  legal  right  is  shown,  and 
there  is  no  other  legal  remedy  to  enforce  it. 

2;  Where  by  an  act  of  the  Legislature  it  is  made  lawful  for  the  commis- 
sioners' court  of  roads  and  revenue  to  impose  such  tax,  in  addition  to  that 
levied  f  >r  county  purposes,  as  may  be  necessary  to  pay  such  sum  of  mo- 
ney as  commissioners  appointed  to  contract  for  the  erection  of  county 
buildings  had,  in  the  discharge  of  that  duty,  rendered  themselves  liable  to 
pay,  the  latter  have  a  legal  right  to  require  said  court  to  levy  and  collect 
a  tax  sufficient  to  discharge  any  liability  that  they  may  have  thus  incur- 
red. The  words  "it  shall  be  lawful,"  when  used  in  a  statute,  are  pe- 
remptory, in  those  cases  in  which  the  public  or  individuals  have  a  right, 
tie  jure,  that  the  powers  confered  shall  be  exercised. 

3.  A  mandamus  is  the  only  legal  remedy  by  which  the  commissioners'  couri 
of  roads  and  revenue  can  be  conjpelled  to  levy  and  collect  a  tax  in  their 
county. 

Error  to  the  Circuit  Court  of  Tallapoosa.  Tried  before  the 
Hon.  John  J.  Woodward. 

The  plaintiff  in  error  filed  his  petition  in  the  Circuit  Court 
of  Tallapoosa,  praying  a  mandamus  against  the  conmiissioners' 
court  of  roads  and  revenue  of  Tallapoosa  county,  to  compel 
them  to  levy,  collect  and  appropriate  a  sum  sufficient  to  pay  a 
debt,  contracted  by  the  plaintiff  as  a  commissioner,  in  building 
a  court-house  and  jail  for  the  county.  The  petition  alleges  that 
the  plaintiff  with  other  commissioners,  one  of  whom  is  since 
dead,  in  the  year  1S37  contracted  with  Cameron  and  Mitchell 
to  build  for  said  county  a  court-house  and  jail  for  the  sum  of 
eighteen  thousand  dollars ;  that  under  said  contract  Cameron 
and  Mitchell  erected  the  buildings,  and  that  the  commissioners 
paid  off  all  said  debt  except  one  note  of  $3,500,  which  was  ex- 
ecuted by  the  plaintiff  and  other  commissioners  authorised  to 
contract  for  the  erection  of  the  building;  that  believing  the  work 
was  not  done  according  to  contract,  they  refused  to  pay  this 
note,  and  Mitchell  having  died,  Cameron  as  surviving  partner 
brought  suit  on  the  note  against  the  petitioner  and  the  other 
commissioners,  and  recovered  a  judgment  at  the  spring  term 
lS4d  for  twenty-five  hundred  dollars,  besides  cost  of  suit;  that 
at  the  rendition  of  said  judgment  all  the  commissioners  then  in 
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life,  except  the  petitioner,  had  left  the  State  ;  and  that  execution 
had  been  issued  on  the  judgment  and  levied  on  the  property  of 
the  petitioner  alone.  The  petitioner  further  alleges  that  he  has 
paid  several  sums  out  of  his  own  funds  upon  this  judgment,  but 
that  there  is  still  a  balance  due  and  unpaid  upon  it.  It  is  also 
stated  that  in  1S46,  on  the  application  of  the  petitioner,  an  order 
was  made  by  the  commissioners'  court  levying  one  hundred  per 
cent,  on  the  State  tax  for  the  year  1846,  which  order  provided 
that  twenty-two  per  cent,  of  this  sum  should  be  paid  on  said 
judgment,  which  was  afterwards  done,  and  amounted  to  the  sum 
of  $702  35  ;  that  under  a  subsequent  order  the  sum  of  $92  20 
was  paid  to  the  sheriff  in  part  satisfaction  of  said  judgment;  and 
that  under  another  order  the  sum  of  $163  was  directed  to  be 
paid  by  the  commissioners'  court  out  of  the  sale  of  the  town 
lots,  which  said  court  declares  to  be  all  that  is  due  the  said 
court-house  commissioners.  The  petition  also  alleges  that  there 
is  still  due  and  unpaid  on  said  judgment  the  sum  of  $906,  be- 
sides various  sums  of  money  advanced  by  the  petitioner  neces- 
sarily for  the  county  in  erecting  the  buildings,  defending  the 
suit,  &c.,  and  which  amount  in  the  aggregate  to  four  thousand 
dollars.  The  petitioner  also  states  that  in  all  these  matters  he 
acted  in  his  ofik-ial  capacity,  and  on  account  of  the  public  inter- 
est of  the  county;  that  he  has  appropriated  all  the  funds  belong- 
ing to  the  public  that  have  been  received  by  him  for  the  purpose 
of  erecting  said  buildings,  and  that  said  buildings  have  been  re- 
ceived and  used  by  the  county  for  six  or  eight  years.  The  pe- 
titioner further  states  that  he  has  applied  to  the  commissioners' 
court  to  levy  a  tax,  and  appropriate  such  sum  as  is  due  to  the 
payment  of  said  judgment  and  the  sums  advanced  by  the  peti- 
tioner out  of  his  own  funds  in  defending  the  suit,  which  they 
have  refused  to  do,  alleging  that  the  other  commissioners  have 
funds  belonging  to  the  county  sufficient  to  satisfy  the  same, 
which  is  denied  by  the  petitioner ;  but  at  the  same  tirfte'he  avers 
that  if  it  should  appear  that  any  of  the  court-house  commissioners 
have  received  monies  for  which  they  have  not  accounted,  that 
the  petitioner  is  in  no  way  liable  for  it,  nor  does  it  constitute  a 
ground  why  the  court  should  not  pass  the  order  prayed  for. 

A  rule  nisi  was  granted  against  the  commissioners'  court,  who 
afterwards  appeared  by  attorney  and  demurred  to  the  petition, 
alleging  that  the  facts  stated  in  it  did  not  entitle  the  plaintiff  to 
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the  writ.     The  court  sustained  the  demurrer  and  dismissed  the 
petition. 

Faulkner,  for  the  plaintiff: 

The  law  made  it  the  duty  of  the  commissioners'  court  to 
make  the  levy  and  appropriation  prayed  for  in  this  case,  and  the 
law  leaves  them  no  discretion. — See  Exparte  Simonton  et  al., 
9  Porter  390,  and  authorities  cited  in  that  case;  also  5  Johns. 
Ch.  113;  The  People  ex  rel.  Case  et  al.  v.  Collins  et  al.,  19 
Wend.  5G ;  The  State  v.  Mayhew,  2  Gill's  Rep.  487;  The 
People  V.  Supervisors  of  Columbia,  10  Wend.  3G3.  The 
amount  due  is  fixed  by  the  judf^ment  in  the  Circuit  Court  and 
the  affidavit,  all  which  is  admitted  by  the  demurrer,  and  none 
of  the  legislation  gives  the  court-house  commissioners  any  rem- 
edy by  which  to  enforce  the  performance  of  the  duty  by  the 
commissioners'  court.  Mandamus  is  therefore  the  only  remedy. 
See  Cuthbert  et  al.  v.  Lewis,  6  Ala.  262,  and  the  authorities 
there  cited. — McCulloch  v.  Mayor  of  Brooklyn,  23  Wend.  458; 
Judges  of  Oneida  C.  P.  v.  The  People,  18  Wend.  79. 

The  expenses  were  incurred  for  the  benefit  of  the  county. 
The  court-house  and  jail  have  for  a  number  of  years  been  used 
for  public  purposes.  The  expense  of  attorne3's'  fees  in  defend- 
ing the  suit  was  a  matter  which  was  incurred  in  good  faith  and  was 
sanctioned  by  the  people  of  the  county.  The  county  is  there- 
fore compelled  to  pay  the  amount  yet  due  on  the  judgment,  and 
also  to  reimburse  plaintiff  in  the  amount  paid  out  by  Iiim. — See 
Bright  v.  Supervisors  of  Chenango,  18  Johns.  241 ;  also  Hall 
V.  The  Supervisors  of  Oneida,  19  ib.  259. 

Leftwich,  for  the  defendants: 

Where  a  discretion  is  vested  in  an  inferior  jurisdiction,  and 
that  discretion  has  been  exercised,  a  mandamus  will  not  be 
granted,  because  the  court  cannot  cotitrol  and  ought  not  to  co- 
erce that  discretion. — 3  Binney,  273;  5  ib.  103 ;  1  Sergeant  & 
Rawle  187;  5  Halstead  58;  2  Bibb,  573;  2  Pickering,  244);  2 
Dallas,  42;  9  Peters,  602;  12  Johns.  41();  1  Cowen,  423;  6 
ib.  392;  7  ib.  373;  19  Johns.  269;  IS  Wend.  79,  (overruling 
the  case  in  5th  Wend.  1 14,  and  10th  ib.  303,  and  all  other  cases 
conflicting  with  the  above  principle,) — 1th  Term  Rep.  448;  7 
East  92  ;  Chilty  R.  34  ;  2  ib.  250;  4  Barn.  &  Alderson,  300— 
see  19lh  and  23d  Wend,  cited  by  counsel  opposed. 
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Relator. must  show  a  legal  right  to  recover. — 7  Term  Rep. 
48  ;  lb.  543;  3  Barn.  &  Aid.  2*20.  There  is  no  averment  of  a 
legal  right  to  recover.  It  is  only  by  inference  that  such  a  con- 
clusion can  be  arrived  at,  and  such  an  intendment  ought  not  to 
be  made.  The  application  ought  to  show  how  the  act  creating 
commissioners  provided  for  the  payment  for  building  the  court- 
house and  jail.  Perhaps  some  special  appropriation  or  fund 
has  been  made  or  set  apart  for  that  purpose.  It  is  true  the  re- 
lator avers  that  the  commissioners'  court  ought  to  make  an  ap- 
propriation and  that  it  is  their  duty  to  do  so.  But  whether  it  be 
a  legal  or  moral  duty  is  left  entirely  to  inference,  and  according 
to  the  rules  of  construction,  that  inference  should  be  against  the 
party  pleading. 

There  ought  to  be  an  averment  of  a  want  of  legal  remedy,  for 
if  there  is  a  legal  remedy  a  mandamus  cannot  be  granted;  but 
there  is  no  such  averment  in  the  record,  and  the  court  cannot 
infer  that  a  legal  remedy  is  wanting. 

DARGAN,  C.  J. — An  application  for  a  mandamus  will  only 
be  granted  when  the  petitioner  shows  a  clear  legal  right  and 
there  is  no  other  legal  remedy  to  enforce  it. — Exparte  Jones,  1 
Ala.  15,  and  cases  there  cited  ;  Cuthbert  et  al.  v.  Lewis,  G  Ala. 
2G2  ;  Spence  v.  Terry,  13  Ala.  805.  We  have  therefore  only 
to  enquire  whether  the  petitioner  has  shown  a  specific  legal  right 
and  whether  the  law  has  provided  any  other  remedy  to  enforce 
it.  If  the  right  is  shown  and  there  is  no  other  remedy,  the  writ 
ought  to  be  granted. 

By  the  act  of  the  12ih  of  January  1833,  commissioners  were 
appointed  for  the  county  of  Tallapoosa  with  power  to  contract 
for  and  recieve  in  behalf  of  the  county  one  hundred  and  sixty 
acres  of  land  for  the  purpose  of  erecting  public  buildings  for 
the  use  of  the  county.  They  were  authorised  to  contract  for 
the  building  of  a  court-house  and  coiinty  jail,  and  were  required 
to  superintend  the  work  ;  and  the  commissioners'  court  were 
required  to  levy  a  tax  to  pay  the  expenses  of  the  buildings,  if 
the  proceeds  of  the  sales  of  lots,  that  the  commissioners  were 
authorised  and  required  to  sell,  were  insufficient  for  that  pur- 
pose. By  the  act  of  the  I4th  of  January  J  834,  other  commis- 
sioners were  appointed,  with  die  same  powers.  By  the  act  of 
IS  41,  other  commissioners  were  appointed;  amongst  whom  was 
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ll»e  peiiiioner,  and  from  the  preamble  of  the  act  it  appears  that 
these  commissioners  had  in  1837  without  authority  proceeded 
to  perform  the  duties  required  by  law  of  the  commissioners  be- 
fore that  time  apjiointed.  But  this  act  confirms  all  they  had 
<lone  and  invests  them  with  the  same  powers  that  had  been 
i;iven  to  those  previously  appointed.  It  also  authorised  them 
to  collect  and  recieve  all  monies  due  for  town  lots  and  to  apply 
the  same  to  the  erection  of  the  court-house  and  jail,  allowing 
them  compensation  for  their  services.  By  an  act  passed  the 
J  3th  February  1843,  it  is  enacted,  "  That  it  shall  be  lawful  for 
the  commissioners'  court  of  roads  and  revenue  of  the  county  of 
Tallapoosa  to  impose  such  tax  in  addition  to  the  tax  levied  for 
county  purposes,  as  may  be  necessary  to  pay  any  amount  of 
money  that  the  court-house  commissioners  of  said  county  may 
be  liable  to  pay  for  building  the  court-house  and  jail.  Under 
the  authority  of  these  several  acts,  the  petitioner  with  the  other 
commissioners  contracted  with  Cameron  &  Mitchell  for  the 
erection  of  the  county  buildings,  agreeing  to  pay  them  $18,000. 
The  buildings  were  completed  and  were  recieved  and  used  by 
the  county.  The  petitioners  paid  from  the  proceeds  of  the  sale 
of  the  lots  the  amount  agreed  on,  less  the  sum  of  tliiriy-five 
liundred  dollars.  This  amount  they  declined  paying  on  ^the 
ground  that  the  work  was  not  completed  according  to  conrtact. 
A  suit  was  instituted  against  them  and  a  judgment  finally  ren- 
<lered  for  twenty-five  hundred  dollars.  The  commissioners' 
court  has  levied  a  tax  and  paid  a  part  of  this  judgment,  but  re- 
fuses to  pay  any  more  or  to  levy  a  tax  for  that  purpose.  It  is 
also  shown  in  the  petition  that  the  plaintift'  has  expended  his 
own  money  in  the  defence  of  the  suit  and  superintending  the 
work.  These  are  the  material  allegations  of  the  petition,  to 
which  there  was  a  demurrer,  which  was  sustained.  We  think 
it  very  clear  that  it  is  the  duty  of  the  commissioners'  court 
under  these  facts  to  levy  and  collect  a  tax  sufficient  to  pay  the 
amount  of  the  judgment  still  unpaid,  as  well  as  such  amount  as 
rnay  be  justly  due  to  the  petitioner,  and  that  he  has  the  legal 
right  to  demand  of  them  the  performance  of  this  duty.  It  is 
not  to  be  understood  that  the  act  of  1843  gives  to  the  commis- 
Hioners'  court  a  discretion  to  levy  a  tax  for  this  purpose  or  not, 
as  they  may  see  fit.  It  is  true  the  language  of  tiie  act  is,  that  it 
shall  be  lawful  for  the  commissioners'  court  to  levy  a  tux,  £:c.; 
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but  it  is  well  settled  that  the  word  may,  or  the  words,  it  shall  be 
lawful,  are  peremptory  when  used  in  a  statute,  where  the  pub- 
lic or  an  individual  has  a  right  de  jure,  that  the  powers  confered 
by  the  act  should  be  exercised. — Exparte  Simonton,  9  Porter, 
390;  1  Ver.  152;  5  John.  Ch.  Rep.  113.  The  facts  set  forth 
in  the  petition,  and  which  we  are  to  consider  as  true,  as  they 
were  demurred  to,  show  that  the  petitioner  has  a  legal  right 
to  require  the  commissioners'  court  to  levy  and  collect  a  tax 
sufficient  to  pay  the  amount  due  on  the  judgment,  as  well  as 
such  sum  as  the  petitioner  has  paid,  if  any,  on  account  of  his 
individual  liability  as  commissioner,  incurred  in  the  discharge 
of  his  duties  as  such.  This  is  his  legal  right,  and  there  is  no 
other  remedy  by  which  it  can  be  enforced — consequently  a  man- 
damus is  the  proper  remedy. 

In  the  condition  in  which  the  cause  is  now  presented  to  us, 
we  cannot  examine  the  question  raised  by  the  argument  of  the 
defendants'  counsel,  whether  the  petitioner  is  bound  for  the 
public  money  that  may  have  come  to  the  hands  of  the  other 
commissioners  and  not  accounted  for  by  them?  This,  as  well 
as  any  other  questions  respecting  the  amount  due,  car  only  be 
examined  upon  a  trial  of  the  merits.  But  the  facts  set  forth  in 
the^petition  entitle  the  plaintiff  to  the  writ,  and  the  court  erred 
in  sus'taining  the  demurrer. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 

ChiltoN;  J.,  not  sitting,  having  been  of  counsel  before  his 
election  to  the  bench. 
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1.  A  prior  possession  of  land,  accompanied  with  acts  of  ownership,  by  one 
from  whom  the  plaintiff  deduces  title,  will  authorise  a  recovery  against 
a  defendant,  who  is  afterwards  found  in  possession  without  any  claim  or 
title  to  the  premises. 

2.  Where  one  is  shown  to  have  been  in  the  prior  possession  of  land,  exer- 
cising acts  of  ownership,  and  o<thers  are  afterwards  found  in  possession 
of  the  same  premises,  th«  presumption,  in  the  absence  of  evidence  of 
an  adverse  claim,  is  that  the  possession  of  the  latter  is  in  subordination 
to  that  of  the  prior  occupant. 

3.  Where  on  the  triul  of  an  ejectment,  it  is  shown  that  one,  upon  whose 
mere  presumptive  title  the  plaintiff  relies,  left  the  possession  of  the  land, 
the  question  whether  or  not  he  left  it  animo  reverlendi  is  for  the  consid- 
eration of  the  jury,  but  the  court  may  decide,  whether  or  not,  from  the 
facts  of  the  case,  such  a  question  arises. 

4.  Where  the  question  of  the  animus  reverlendi,  arising  upon  the  relin- 
quishment of  the  possession  of  land  by  the  presumptive  owner,  appears 
not  to  have  been  made,  but  waived  in  the  primary  court,  it  will  not  bo 
pronounced  on  in  this  court. 

Error  to  the  Circuit  Court  of  Lowndes.  Tried  before  the 
Hon.  Geo.  W.  Stone. 

This  was  an  action  of  ejectment  instituted  by  tiie  defendant 
against  the  plaintifl*  in  error  to  recover  the  possession  of  a  par- 
cel of  land  in  the  county  of  Lowndes.  The  facts  are  suffi- 
ciently stated  in  the  opinion  of  the  court. 

BoLiNG,  for  the  plaintiff  in  error : 

1.  Plaintiff  in  an  action  of  ejectment  must  recover  on  the  strength 
of  his  own  title,  and  if  this  is  not  sufficient  to  enable  him  to 
maintain  tlie  action,  it  is  unimportant  what  the  title  of  the  de- 
fendant is. — Brock  et  al.  v.  Younge  et  al.  4  Ala.  584. 

2.  Henry  Hall's  possessory  interest  was  gone  when  he  left 
the  land,  and  he  was  out  of  possession,  and  the  land  was  occu- 
pied by  others  when  he  made  his  deed  lo  Amy  Hall.  Amy 
Hall  had  no  title,  consequently  defendant  in  error  has  none. — 
»See  authorities  collected  in  the  opinion  of  this  court  when  this 
case  was  tried  before;  see,  also,  2  Kent's  Com.  318-25;  Gro- 
tius  Jure,  D.  &  P.  b.  2,  c.  3,  s.  4 ;  Mare  Liberum.  1.  5;  Myers 
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et  al.  V.  McMillan's  Heirs,  6  Dana,  686;  see,  also,  Sowder  v. 
McMillan's  Heirs,  4  Dana,  658. 

,  3.  As  to  whether  Henry  Hall  left  with  an  intention  of  return- 
ing, should  have  been  left  to  the  jury,  but  the  court  took  upon 
itself  to  decide  this,  which  was  a  fact.  If  Hall  did  not  intend 
to  return,  it  is  clear  defendant  in  error  has  no  title. 

Pryor,  for  the  defendant: 

The  possession  of  Henry  M.  Hall,  from  1834  to  1837,  and 
the  erection  of  valuable  improvements,  are  iirinia  facie  evidence 
of  title  in  him.  Prima  facie  evidence  of  a  fact  is  conclusive 
in  the  absence  of  rebutting  evidence.  From  these  then  the  law 
presumes  Henry  M.Hall  had  title  to  the  premises  during  the  time 
he  was  in  possession.  This  presumpdon  of  law  did  not  cease 
when  he  went  out  of  possession,  and  other  parties  were  found 
in  possession.  To  destroy  this  presumption  it  was  necessary 
to  prove  title  out  of  him,  or  to  prove  facts  which  would  author- 
ise the  presumption  that  he  had  no  title;  in  other  words,  fads 
which  were  sufficient  to  destroy  the  presumption  of  title  in  him. 
No  facts  would  be  sufficient  to  destroy  this  presumption  unless 
they  were  inconsistent  with  the  presumption.  Now  title  was 
presumed  to  be  in  Henry  M.  Hall.  It  could  not  pass  out  of 
him  except  by  an  actual  conveyance,  by  descent,  or  by  presump- 
tion of  law.  There  was  no  evidence  of  a  conveyance  nor  of  a 
descent.  Title  remained  in  him  then  after  he  went  out  of  pos- 
session, unless  facts  were  proved  that  would  authorise  the  pre- 
sumption that  the  title  had  passed  out  of  him.  After  the  title 
was  presumed  to  be  in  him,  the  only  facts  upon  which  any  pre- 
sumption could  be  founded  were  that  he  was  out  of  possession 
and  others  in  possession  from  1837  to  1842,  when  he  executed 
the  deed  to  Amy  G.  Hall.  It  does  not  appear  by  evidence  in 
what  character  these  parties  held  possession.  The  law  then  in 
the  absence  of  all  evidence  of  the  character  of  their  possession 
fixes  by  presumption  the  character;  for  in  the  absence  of  evi- 
dence to  explain  the  possession,  the  law  always  presumes  the 
character  of  the  possession.  The  law-  from  the  possession  of 
Hall  presumes  he  had  title.  The  law  will  not  make  any  pre- 
sumption inconsistent  with  the  presumption  of  title  in  him,  un- 
less facts  be  proved  which  are  inconsistent  with  this  presump- 
tion of  title.     No  facts  were  proved   that  are  inconsistent  with 
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such  presumption.  The  fact  that  other  parties  were  in  posses- 
sion after  he  went  out  of  possession,  is  perfectly  consistent  willi 
the  presumption  of  title  in  him,  and  cannot  therefore  authorise  any 
presumption  inconsistent  with  that  presumption.  Title  may 
well  be  in  one  and  possession  in  another.  These  two  facts  are 
perfectly  compatible  with  each  other.  It  is  quite  immaterial 
how  a  party  acquires  title,  whether  by  presumption  of  law  or 
otherwise;  when  it  is  once  in  him,  it  remains  fixed  there  until 
facts  are  proved  which  are  inconsistent  with  the  existence  of 
title  in  him  ;  for  certainly  no  fact  consistent  with  such  title  can 
tend  to  destroy  the  title,  and  every  fact  relating  to  the  title  or 
the  possession  is  either  consistent  or  inconsistent  with  such  title. 
In  the  total  absence  of  all  evidence  to  explain  the  character  of  the 
possession  held  by  the  parties  who  were  in  possession  after  Hall 
went  out  in  1837,  the  law  presumes  they  held  under  him,  for 
it  must  draw  some  presumption  consistent  wiih  the  presumption 
of  tide  in  him,  as  no  fact  inconsistent  with  such  presumption  was 
proved ;  and  that  they  held  under  him  is  the  only  presumption 
the  law  could  draw  consistent  with  the  presumption  of  title  in 
him.  From  the  change  of  possession  the  law  can  make  no 
presumption  inconsistent  with  the  title  in  Hall,  for  such  change 
was  consistent  with  his  title.  A  change  of  possession  differs 
from  an  abandonment.  Merely  going  out  of  possession  will 
not  destroy  the  presumption  of  title  founded  upon  possession, 
for  there  is  nothing  inconsistent  between  such  presun)ption  and 
the  going  out  of  possession.  Title  in  Hall  and  the  subsequent 
possession  of  others,  are  perfectly  consistent. 

If  Hall  had  abanduned  the  premises,  then  his  title  being 
founded  on  possession  and  claim  of  title,  would  have  ceased 
with  the  possession  and  claim  of  title,  because  his  title  would 
have  rested  on  his  possession  and  on  his  intent.  By  the  abaii- 
domncHt  which  necessarily  implies  a  change  of  intent,  his  title 
would  have  ceased.  To  destroy  the  presumption  of  title  founded 
on  possession  upon  the  ground  of  abfuidonmevt ,  it  must  be 
proved  aj/irmativdy  by  the  party  who  insists  on  the  abandon- 
inenl,  that  there  has  been  an  abandonment  of  the  possession,  or 
that  liie  party  after  a  change  of  possession  has  abandoned  his 
claiui  to  the  land,  it  devolves  upon  the  party  who  insists  up- 
on the  abandonment  to  prove  one  of  these  facts  ajfirmatively. 
To  prove  either  of  them,  facts  must  be  adduced  suflicicnt  to  es- 


536  ALABAMA. 


McCall  V.  Doe  ex  dem.  Pryor. 


tablish  the  abandonment,  and  such  facts  must  be  inconsistent  with 
the  presumption  of  title  in  Hall.  The  change  of  possession,  or 
the  mere  fact  of  being  out  of  possession  whether  there  be  a 
change  or  not,  is  not  sufficient  to  destroy  the  presumption  of 
title,  because  the  change,  or  the  fact,  is  consistent  with  the  title. 
Something  else  therefore  must  be  proved.  In  this  case  noth- 
ing was  proved  but  the  change  of  possession.  There  is  no 
evidence  to  prove  the  character  of  the  change.  In  the  absence 
of  such  evidence  the  law  presumes  the  character  of  the  change. 
As  the  change  is  perfectly  consistent  witii  the  presumption  of 
title  in  Hall,  the  law  cannot  and  will  not  make  any  presump- 
tion as  to  the  character  of  the  change,  inconsistent  with  this 
presumption.  The  only  presumption  the  law  can  make  from 
the  change  of  possession,  consistent  with  the  presumption  of 
title  in  Hall,  is  that  the  parties  who  were  in  possession  after  he 
went  out  held  under  him.  This  is  the  only  presumption  that 
could  be  drawn,  consistent  with  his  title. 

The  possession  of  the  parties  who  were  in  after  Hall  went 
out,  was  either  consistent  or  inconsistent  with  the  title  of  Hall. 
U  consistent,  then  the  title  of  Hall  remained  unaffected  by  the 
change,  and  he  could  have  maintained  ejectment  against  the  par- 
ties in  possession.  If  he  could  have  maintained  ejectment,  he 
could  convey  to  Amy  G.  Hall.  His  deed  to  her  therefore 
conveyed  a  good  title,  if  the  possession  of  the  parties  who  held 
possession  at  the  time  the  deed  to  her  was  executed,  was  con- 
sistent with  the  presumption  of  title  in  Henry  M.  Hall.  The 
possession  of  these  parties  could  not  be  inconsistent  unless  they 
held  the  lands  adversely.  They  could  not  hold  adversely  un- 
less they  held  under  a  claim  of  title  in  themselves,  or  under 
other  parties  who  claimed  title.  There  is  no  evidence  of  a  claim 
of  title  by  the  parties  in  possession  at  the  time  the  deed  was 
executed,  nor  of  their  possession  under  parties  who  did  claim 
title.  Then  there  was  no  adverse  possession.  Unless  there 
were  adverse  possession,  the  possession  was  necessarily  con- 
sistent with  the  presumption  of  title  in  Henry  M.  Hall ;  and  if 
title  were  in  him,  and  the  lands  were  not  held  adversely,  he 
could  convey  to  Amy  G.  Hall. 

PARSONS,  .T. — Possession  of  land  is  prima  facie  evidence 
of  right.     A  prior  possession  under  a  claim  of  right  short  of  the 
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period  which  creates  a  bar  under  the  statute  of  limitations,  will 
prevail  over  a  subsequent  possession,  when  no  other  evidence  of 
title  appears  on  either  side. — Smith  v.  Lorillard,  10  Johns.  339. 

It  appears  that  Henry  M.  Hall  went  into  possession  of  the 
land  for  which  this  action  was  brought  in  the  year  1S33,  and 
made  valuable  itnprovements  and  built  a  fine  house  thereon* 
It  also  appears  that  the  defendant  below,  who  is  the  plaintiff  in 
error,  was  subsequently  in  possession,  but  without  having  or 
claiming  any  right,  so  Air  as  appears.  According  to  the  case 
cited,  and  many  others  that  might  be  cited,  H.  M.  Hall  upon 
these  facts  could  have  recovered  llie  lands  from  the  defendant 
below  by  the  action  of  ejectment.  But  it  further  appears  that 
H.  M.  Hall  conveyed  the  lands  to  Amy  Hall  in  1812,  and  that 
afterwards  they  were  sold  under  a  judgment  and  execution 
against  her  and  purchased  by  and  conveyed,  as  we  understand 
the  bill  of  exceptions,  to  Mr.  Pryor,  the  lessor  of  the  plainiifl' 
below.  Upon  ail  the  facts  as  yet  stated  the  plaintiff  below 
could  maijjtain  ejectment  against  the  defendant  below,  upon 
authority  oi*  Badger  v.  Lyon,  7  Ala.  Rep. 

It  appears,  however,  that  H.  M.  Hall  went  out  of  possession 
in  1837  and  that  the  lands  were  occupied  by  others  whose 
names,  with  the  exception  of  that  of  the  plaintiff  in  error,  are 
not  mentioned,  to  the  time  of  the  trial.  It  does  not  appear  that 
they  claimed  any  right,  or  whether  they  held  under  or  against 
H.  M.  Hall;  or  those  who  acquired  his  right  as  already  men- 
tioned. It  cannot  be  presumed  that  those  persons  entered  or 
held  adversely  to  H.  M.  Hall  or  those  who  acquired  his  right, 
hut  we  think  ihc  cases  of  Badger  v.  Lyon  and  other  cases  tend 
Btrongly  to  show  that  they  must  be  intended  to  have  entered 
and  held  under  H.  M.  Hall  and  those  who  successively  ac- 
quired his  title,  they  being  the  presumed  rightful  owners. — See 
Jarkson  ex  dcm.  (iansevoort  and  others  v.  Parker,  3  Johns. 
Cases,  124 ;  Humbert  v.  Trinity  Ch.  24  Wend.  687;  Jacksoh 
V.  Sharp,  f)  Johns,  it.  103;  Jackson  v.  Harder,  4  ib.  203;  4 
Halstead  K.  J  49. 

The  counsel  of  the  plaintiff  in  error  now  insists  that  H.  M. 
Hall  left  the  lands  in  1837,  w.ihout  the  aniniujt  rcvcrtaidi,  and 
to  lost  his  rig'Jt,  and  conseque'iily  that  hi.-*  deed  to  Amy  Hall 
conveyed  no  title;  or  at  least  that  the  question  of  the  attimiu 
rcvcriendi  should  have  been  left  to  ihe  j'iry. 
30 
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It  appears  by  the  bill  of  exceptions  that  the  defendant  below 
on  the  trial  asked  the  court  to  charge  the  jury,  that  the  plaintiff 
had  not  made  out  such  a  case  as  would  entitle  him  to  recover, 
which  the  court  refused,  but  instructed  the  jury  that  the  ptain- 
tiff  had  proved  such  a  title  as  would  authorise  him  to  re- 
cover against  the  defendant, — to  which  the  defendant  ex- 
cepted. 

It  is  contended  for  the  defendant  in  error,  among  orany  other 
things,  that  if  there  was  any  question  of  the  animus  revertendi  in 
the  case,  it  was  one  which  the  court  might  decide,  and  for  this 
the  cases  of  Badger  v.  Lyon,  7  Ala.  and  Smith  v.  Lorillard,  10 
Johns.  R.  339,  are  relied  on.  We  do  not  concur  with  the 
counsel  on  either  side;  not  with  the  counsel  for  the  plaintiff  ia 
error,  because  upon  the  whole  evidence  we  hardly  think  the 
question  arose,  but  if  there  was  any  evidence  in  the  whole  case 
that  H.  M.  Hall  left  withool  the  anirtfus  revertendi^  it  is  our  in- 
ference from  the  bill  of  exceptions,  that  this  question  was  not 
made  on  the  trial.  We  can  hardly  think  the  question  arose 
upon  the  evidence  of  the  case,  because  we  think  that  he  and 
those  who  are  presumed  to  have  held  under  him  had  posses- 
sion the  whole  time.  The  bill  of  exceptions  states  that  it  was 
proved  by  the  plaintiff  below  that  H.  M.  HaW  went  out  of  pos- 
session in  1837;  but  we  understand  this  to  mean  that  he  left  the 
place,  and  nothing  more.  We  do  not  suppose  that  it  was  in- 
tended to  negative  the  fact  of  legal  or  constructive  possession. 
The  ordinary  meaning  of  the  language  does  not  go  so  far.  Had 
it  been  proved  that  those  nameless  persons  who  succeeded  IL 
•M.  Hall  in  the  actual  possession,  entered  or  held  adversely, 
then  the  inference  might  have  been  different.  The  circumstan- 
ces of  this  case  are  strongly  opposed  to  the  idea  that  H.  M.  Hall 
intended  to  abandon  these  lands,  because  while  he  lived  on  or 
occupied  them,  he  made  valuable  improvements  and  built  a  fine 
house  ;  thus  perhaps  doubling  their  value.  There  is  no  proof 
of  any  other  title,  which  might  have  induced  him  to  leave. — 
Judging  from  the  amount  of  damages  recovered  in  this  action,  it 
is  to  be  presumed  that  the  lands  were  of  considerable  annual 
value,  and  lastly,  H.  M.  Hall  conveyed  the  same  lands  to  Amy 
Hall  in  1842,  no  one  then  or  at  any  previous  time  appearing  to 
hold  against  him;  and  this  conveyance  in  1842  is  before  the 
defendant  went  into  possession,  as  we  are  bound  fo  presume 
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from  the  bill  of  exceptions,  which  says  nothing  as  to  the  time 
when  he  entered.  If  going  out  of  possession  under  these  cir- 
cumstances, is  a  fact  which  ought  to  have  been  left  to  the  jury, 
in  reference  to  the  question  of  H.  M.  Hall's  intention  to  aban- 
don the  premises,  we  have  no  hesitation  in  saying  that  it  could 
not,  under  the  circumstances,  have  created  a  presumption  of 
such  an  intention.  The  plaintiff  in  error  at  most  therefore  only 
lost  the  benefit  of  evidence  tending  to  such  a  presumption,  but 
which  was  not  sufficient  to  sustain  it.  The  cases  of  Badger  v. 
Lyon,  and  Smith  v.  Lorillard,  supra,  do  not  show  that  the 
court  may  decide  the  question  of  the  animus  reverlendi,  but  it 
may  be  collected  from  them  and  other  cases  that  the  court  may 
decide  whether  or  not  the  question  arises  in  a  cause.  There 
may  be  no  evidence  relative  to  the  question,  and  then  certainly 
the  court  may  say  so.  It  is  not  necessary  in  this  case  to  decide 
whether  there  was  any  evidence  tending  in  some  very  small 
degree  to  prove  the  want  of  the  animus  rcverfendi.  If  any,  there 
was  not  enough  to  create  a  presumption  of  the  fact,  and  there- 
fore it  was  very  proper  in  the  defendant  below  not  to  make  that 
defence.  It  does  not  appear  by  the  bill  of  exceptions  that  he 
did  defend  on  that  ground,  but  from  what  is  stated  we  infer  that 
he  did  not.  No  charge  was  asked  or  excepted  to  which  seems 
to  have  had  the  smallest  reference  to  it :  But  on  the  contrary 
it  is  stated  in  the  bill  of  exceptions  that  "  there  was  no  evidence 
that  Henry  Hall  had  ever  had  any  paper  title,  and  the  only 
question  in  the  case  was  whether  the  possession  of  four  years 
and  valuable  improvements,  &c.  made  by  Henry  Hall,  created 
such  a  presumj)tion  of  title  in  him  as  to  vest  a  presumptive  title 
in  Amy  Hall,  by  virtue  of  his  deed."  The  inference  from  this 
and  from  the  circumstances  of  the  case  is  very  strong  that  the 
question  of  the  ajiimus  revertendi  was  not  insisted  on  or  made  in 
the  Circuit  Court,  but  waived  there.  In  Inge  v.  Murphy,  10 
Ala.  88G,  it  was  held  that  when  the  question  arising  out  of  the 
possession  of  property  for  three  years,  under  an  unrecorded 
deed,  is  not  raised  before  the  jury,  it  will  not  be  pronounced  on 
in  this  court:  And  in  Griffin  v.  Doe  exdem.  Stoddard  &  Mur- 
phy, 12  Ala.  7Sn,  it  was  held  that  an  oi)jcction  thai  a  deed  was 
not  proved  and  recorded,  within  the  time  prescribed  by  law, 
cannot  be  made  in  the  appellate  court,  if  not  raised  in  the  pri- 
mary court.     And  because  we  infer  from  the  circuiiiitanceg  of 


540 ALABAMA. 


the  case  and  from  the  bill  of  exceptions  that  the  question  was 
not  made  bolovv,  we  affirm  the  judgment. 


Dakgax,  C.  J.,  not  silting  in  this  case. 


LONG   vs.  ROGERS. 

1.  A  charge,  falsely  nnd  iralicionsly  prefered,  that  Trill  aulhorife  a  justice 
to  issue  his  warrant  and  have  the  accuFod  l)r<)ii>:ht  before  him  for  » xain- 
inuiiun,  t(;uihir'g  a  matter  ihsit  will  suhjtct  him  to  a  criminal  proeecu- 
tion,  is  sufficient  to  eusttiin  an  action  on  the  case  for  a  malicious  prose- 
cution, without  regard  to  the  grade  of  the  offence,  or  the  technical  fuim 
in  which  the  charge  is  prefered. 

2.  Tiie  unlawful  taking  and  detaining  of  a  person,  without  hie  consent,  will 
support  an  inaictment  for  as.-'ault  and  batteiy. 

5.  It  is  not  jiecessiiry  in  a  decioration  for  a  malicious  prosecution  to  de- 
scribe by  name  the  offence  with  which  the  plaintifl"  was  charged,  nor  to 
draw  the  U-gal  conclusion  resulting  from  the  act  of  the  prosecutor. 

4.  An  averment  in  a  dtcluratiun  for  a  malicious  prosecution  of  an  exami- 
nation of  the  jilaintiff  before  a  justice  of  the  peace,  touching  the  alle;,ed 
offence,  and  a  discharge  by  bim  therefrom,  is  a  sufficient  averment  that 
the  prosecution  is  ended. 

5.  It  is  competent  for  the  plaintiff,  in  an  action  for  a  malicious  prosecu- 
tion, to  disprove  the  charge  prefered  against  him  by  the  defendant,  for 
the  purpose  of  showing  the  want  of  probable  cause  and  to  raise  the 
presumption  of  malice. 

6.  Where  the  charge,  npon  which  an  action  for  a  malicious  prosecution  ig 
founded,  is  that  of  unlawfully  taking  away  and  detaining  the  defendant's 
daughter  without  her  consent,  the  declarations  of  the  daughter  mado 
about  the  time  of  the  alleged  abduction,  conducing  to  show  her  willing- 
ness to  go,  are  admissible  as  part  cf  the  res  sesfre. 

7.  It  is  the  duty  of  the  court,  wlien  requested,  to  expound  any  written  in- 
strument, that  is  in  evidence  before  the  jury,  and  a  refusal  to  do  so  it 
erroneous. 

8.  "Where  an  error  is  thown  to  have  been  committed  by  the  court  below 
.igainstthe  party ctraplainiiii;,  the  judgment  will  be  reverted,  uiiiess  it 
satisfactorily  appears  tlisit  no  iijuvy  1  as  rcaulted  therefrom. 

Error  to  the  Circuit  Court  of  Butler.     Tried  before  the 
Hon.  Nathan  Cook. 
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This  was  an  action  for  a  malicious  prosecution  and  was  ip- 
Stituted  by  the  defendant  against  the  plaintift'  in  error.  The 
declaration,  which  is  fully  set  forth  in  the  o[)inion  of  the  court, 
was  demurred  to,  but  the  demurrer  was  overruled.  By  the  bill 
of  exceptions  it  appears,  that  the  plaintiff  below  introduced  in 
evidence  an  affidavit,  made  by  the  defendant  before  a  justice  of 
the  peace,  charging  the  plaintiff  and  others  with  having  taken 
his  daughter  from  his  premises  and  detained  her  without  her 
consent,  and  the  warrant  issued  thereon  ;  and  proved  his  arrest, 
trial  and  discharge.  He  then  offered  to  prove  by  a  witness, 
Briggs,  that,  before  the  daughter  left  the  premises  of  the  defend- 
ant, he  had  carried  messages  from  her  to  fjcaird,  one  of  the 
persons  charged  in  the  affidavit  and  warrant,  and  from  him  to 
her,  tending  to  show  a  willingness  on  her  part  to  run  away  with 
Leaird,  and  also  to  prove  what  those  messages  were,  to  which 
the  defendant  objected,  but  the  objection  was  overruled  and  the 
testimony  allowed  to  be  given. 

The  court  refused,  at  the  request  of  the  defendant,  to  state  to 
the  jury  the  offence  with  which  the  affidavit  charged  the  plain- 
tiff, or  to  instruct  them  that  they  must  look  to  the  affidavit  alone 
to  ascertain  what  that  charge  was,  but  charged  them  tliat  they 
might  look  to  the  affiilavit  and  all  the  circumstances  and  deter- 
mine for  themselves,  what  the  charge  waS;  which  the  defendant 
had  prefered  against  the  plaintiff.  To  the  ruling  and  charge 
of  the  court  and  to  the  refusal  to  charge  as  asked,  the  defend- 
ant excepted,  and  now  assigns  them  as  error. 

Elmore  &  Yancey,  for  the  plaintiff: 

1.  A  demurrer  to  a  plea  opens  the  preceding  pleadings;  and 
the  court  will  then  look  to  the  plaintiff's  right  to  recover  on  the 
matter  set  out  by  him. — 1  Chitty's  Plead.  C68;  Cummins,  v. 
Cray,  4  rftcw.  &  Porter,  397.  ^ 

2.  The  charge  prefered  against  the  plaintiff,  as  shown  in  the 
declaration,  is  not  known  as  a  criminal  offence,  cither  to  the 
statute  or  common  law. 

3.  The  term  "free  person"  in  the  24lh  section  of  chapter 
3d  of  the  criminal  codef  means  a  free  bla'k — construed  in  con- 
nection with  the  succeeding  sections  25, 20  and  27,  and  from  the 
use  of  the  term  "person"  to  de^i^rnate  a  white  person,  in  our 
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constitution,  and  other  parts  of  the  criminal  code,  such  would 
appear  to  be  the  meaning. 

4.  This  action  can  only  be  supported  for  a  malicious  prose- 
cution, or  some  le^al  proceeding,  before  a  court  competent  to 
try  the  issue.  If  the  proceeding  is  coram  non  Judice,  the  rem- 
edy is  trespass. — Duckworth  v.  Johnson,  7  Ala.  578 — see  2d 
Chitty  Plead,  marg.  p.  G08,  note  y;  McNeely  v.  Driskill,  2 
Blackf.  259;  Turpin  v.  Remy,  3  ib.  210  ;  3  Esp.  Rep.  165-6; 
Leigh  V.  Webb,  ib.  165;  1  Chitty  Plead,  marg.  p.  133;  Bodwell 
V.  Osgood,  3  Pickering,  379. 

5.  The  declaration  should  aver  in  plain  terms,  that  defend- 
ant charged  plaintiff  with  a  criminal  offence,  by  the  name  or 
description  given  to  it  by  law.  A  mere  statement  of  the  acts  of 
the  defendant,  without  drawing  the  legal  conclusion  from  them, 
is  cause  for  demurrer. — 1  Chitty  Plead.  304;  Turpin  v.  Remy> 
3  Blackf.  210. 

6.  It  is  necessary  to  aver  that  the  prosecution  is  at  an  end. — 

1  Chitty  Plead,  marg.  p.  679;  Ragsdale  v.  Bowles,  16  Ala.  62; 

2  Greenl.  Ev.  §  452 ;  Chitty's  Forms,  (2d  vol.)  606;  Smith  v. 
Shackleford,  1  Nott  &  McCord,36;  Morgan  v.  Hughs,  2  Term 
Rep.  226. 

7.  A  warrant  issued  by  a  magistrate  for  an  offence  not  charged 
in  the  affidavit  of  defendant,  v>?ill  not  authorise  this  action,  in 
the  absence  of  proof  that  defendant  urged  its  issuance. — Mc- 
Neely V.  Driskill,  2  Blackf.  259;  Bennett  v.  Black,  1  Stew.  494. 

8.  The  declarations,  or  conversations  of  Sarah  Ann  and  of 
Leaird,  as  detailed  by  Briggs,  were  in  the  nature  of  hearsay  and 
inadmissible.— Phillips'  Ev.  1  vol.  p.  229,  n.  432  ;  Ib.  (2  vol. 
part  1,  note,)  444;  Fitch  v.  Chapman,  10  Conn.  8;  Woodward 
V.  Paine,  15  Johns.  493. 

9.  The  affidavit  made  by  defendant,  not  only  did  not  charge 
plaintiff  with  "being  about  to  carry  Sarah  Ann  out  of  the  State, 
"  forcibly  and  against  her  will,"  but  expressly  made  that  com- 
plaint against  Leaird.  That  part  of  the  charge  asked  should 
therefore  have  been  given  by  the  court. 

10.  The  construction  of  written  instruments  in  evidence  is 
solely  the  duty  of  the  court. — Branch  B'k  Mobile  v.  Boykin,  9 
Ala.  320;  McCoy  v.  Lightner,  2  Watts,  347 ;  Fowle  v.  Bige- 
low,  10  Mass.  384  ;  Moore  v.  Miller,  4  Serg.  &  R.  279;  Wat- 
son v.  Blaine,  12  ib.  131. 
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Watts,  for  the  defendant: 

1.  The  declaration  was  good;  the  charge  as  shown  by  the 
declaration,  made  by  Long  against  Rogers,  if  it  does  not  amount 
to  abduction  under  the  statute,  does  charge  the  commission  of 
an  assault,  or  assault  and  battery — a  false  imprison ment — and 
this  is  sufficient  to  authorise  case  against  the  prosecutor. — See 
Randall  v.  Henry,  5  fc?tew.  &  Porter,  367,  which  in  jjjinciple 
cannot  be  distinguished  from  this — see,  also,  Morris  v.  Scott,  21 
Wend.  2S1;  Wood  v.  Weir  et  al.  5  B.  Monroe,  544;  Secor  v. 
Babcock,  2  Johns.  R.  203;  Stone  v.  Stevens,  12  Conn.  219. 
It  is  only  necessary  to  set  forth  the  offence  charged  in  the  affi- 
davit,—See  1  Stew.  &  Por.  258. 

2.  The  facts  stated  in  the  declaration  show  clearly  that  the 
prosecution  was  ended,  and  the  prisoner  discJiarged.  The  word 
acquitted  applies  solely  and  technically  to  the  action  of  a  petit 
jury  :  discharge  is  the  proper  ivord  when  used  in  reference  to  a 
judge  or  justice. — See  Ragsdale  v.  Bowles,  16  Ala.  62.  The 
declaration  shows  that  Rogers  was  discharged  after  judicial  in- 
vestigation, and  it  shows  what  was  the  character  of  that  investi- 
gation.— See  Ragsdale  v.  Bowles,  supra..  Discfiarge  by  jus- 
tice sufficient. — See  Lages  v.  Briggs,  4  Mete.  421;  Clarke  v- 
Cleveland,  6  Hill,  344 ;  Murray  v.  Luckey,  2  Murph.  368 ; 
Watt  V.  Greenlee,  2  Hawks,  186;  4  ib.  S3;  Johnson  v.  Martin, 
3  Murphy,  248;  Leedig  v.  Rawson,  1  Scam.  272;  Miller  v. 
Brown,  3  Miss,  127. 

3.  The  testimony  of  Briggs  was  clearly  admissible,  for  it 
tended  to  negative  directly  the  charge  made  in  the  affidavit  of 
Long.  The  declarations  of  the  the  daughter  at  that  licne  con- 
stituted a  part  of  the  res  gcsta,  and  perhaps  in  no  other  way 
could  the  willingness  or  unwillingness  of  the  daughter,  or  lawful- 
ness or  unlawfulness  of  the  taking  be  jnoven. — See  Rembert  & 
Hall  v.  Brown,  14  Ala.  360. 

4.  The  court  was  not  bound  to  construe  the  affidavit.  If 
the  plaintiff  in  error  desired  the  construction  of  the  court,  he 
ought  to  have  asked  a  specific  charge  on  that  subject.  He  ought  to 
have  asked  the  court  to  charge  that  the  affidavit  did  not  support 
the  allegation  in  the  declaration  in  reference  to  this  matter.  It 
is  clear,  however,  that  either  the  affidavit  or  warrant,  which  are 
both  made  a  part  of  the  bill  of  exceptions,  does  support  the  al- 
legation of  the  declaration;  so  fur  as  the  charge  made  by  Long 
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is  concerned,  the  affidavit  and  warrant  agree  substantially.  The 
charge  given  then  was  favorable  to  ihe  plaintiff  in  error;  at  any 
rate,  it  conid  not  possibly  have  done  him  any  barm,  and  there- 
fore he  cannot  complain. 

CHILTON,  J. — This  was  an  action  on  the  case  for  a  ma- 
licious prosecution.  The  declaration,  the  sufficiency  of  which 
is  called  in  question  by  the  pleadings,  contains  hut  one  count, 
and  substantially  avers  that  the  defendant,  maliciously  intending 
to  injure  the  plainlifl',  &c.,  on  the  thirty-first  day  of  August  1848, 
in  the  county  of  Butler,  falsely  and  maliciously,  and  without  any 
reasonable  or  probable  cause  therefor  whatever,  charged  the 
plaintiff  with  having  (in  connection  with  others)  on  the  night  of 
the  2Sth  day  of  August,  A.  D.  1S48,  unlawfully  taken  from  the 
premises  of  said  defendant  his,  the  said  defenda»t's,  beloved 
daughter  Sarah  Ann,  and  that  the  said  defendant  had  good  rea- 
son to  suspect  that  the  said  Sarah  Ann  was  confined  away  from 
her  parents,  wuh  intent  to  carry  her  out  of  the  limits  of  this  Stale, 
against  her  will  and  consent,  and  upon  such  charge  thus  cause- 
lessly prefered,  the  defendant  maliciously  &c.  caused  the  plain- 
tiff to  be  arrested  by  his  body  and  to  be  detained  in  custody  be- 
fore one  Shagard,  an  acting  justice  of  the  peace,  in  that  behalf 
duly  qualified  to  hear  and  determine  the  cause  &c.,  and  then  and 
there  before  said  justice  of  the  peace,  falsely  and  maliciously 
and  without  any  reasonable  or  probable  cause,  accused  the  said 
plaintifi'of  the  said  cri.ne.  The  declaration  then  avers  the  issu- 
ance of  the  warrant  by  said  justice  at  defendant's  instance,  the 
arrest  by  an  officer  under  it,  and  imprisonment  twelve  hours,  his 
examination  before  such  justice  upon  the  charge  alleged,  upon 
which  examination,  it  is  alleged,  "  tl>ere  being  no  reasonable  or 
probable  cause  against  the  said  plaintiff,  be,  the  said  plaintifi', 
was  then  and  there  discharged  by  the  said  justice  from  such  in>- 
prisonment,  and  out  of  custody  from  said  charge:  By  means 
of  which,"  &c.  &c. 

The  first  objection  taken  to  this  declaration  is  that  the 
charge  made  by  the  defendant  before  the  justice  against  the 
plaintiff,  as  set  forth  in  the  count,  does  not  constitute  a  criminal 
offence  as  known  either  to  the  statute  or  common  law."*  It  is  un- 
necessary for  us  to  go  into  an  inquiry  to  ascertain  whether  the 
facts  set  out  as  constituting  the  charge  made  against  the  plaintiff 
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would,  if  true,  ntake  the  party  guilty  of  any  of  the  statutory  of- 
fences against  abduction  of  children  or  kidnapping.  It  is  alto- 
gether sufficient,  so  far  as  concerns  the  maintenance  of  this  ac- 
tion, if  the  charge  falt^eiy  and  maliciously  prefered  be  such  as 
authorises  the  justice  of  the  peace  in  the  legitimate  exercise  of 
his  jurisdiction  to  issue  his  warrant  and  cause  the  party  to  be  ar- 
rested by  his  body,  and  brought  before  him  for  examination, 
touching  a  matter  subjecting  the  party  accused  to  a  criminal 
prosecution  or  indictment.  It  matters  not  whether  the  charge 
be  for  a  felony  or  misdemeanor,  except  as  atfectiiig  the  damages 
to  which  the  party  may  be  entitled.  In  prosecutions  for  the  for- 
mer (felonies,)  we  know,  most  usually  the  party's  loss  of  reputa- 
tion forms  not  an  inconsiderable  circumstance  before  the  jury  in 
the  estimation  of  tlie  damages;  whereas  in  cases  of  misdemeanor 
it  may  not  be  at  all  involved.  If  the  charge  prefered  involved 
no  violation  of  the  criminal  laws  of  the  Slate,  upon  which  the 
justice  might  well  issue  his  warrant  for  the  apprehension  and  ar- 
rest of  the  accused,  then,  it  is  said,  that  this  is  not  the 
proper  form  of  action;  the  justice  would  have  had  no  jurisdic- 
tion of  the  case,  and  both  he  (if  he  acted  corruptly)  and  the 
party  who  procured  him  to  act,  would  be  liable  in  irespass,*not 
case. — Johnson  v.  Duckworth,  7  Ala.  Rep.  578,  and  cases  there 
cited.  X  We  however  have  no  hesitation  in  saying  that  the  com- 
plaint, as  set  out  in  the  declaration  upon  which  the  justice  of 
the  peace  issued  his  warrant,  does  embrace  an  offence  for  which 
tile  justice  might  well  have  bound  the  plaintiff  to  have  appeared 
at  the  next  Circuit  Court,  if  the  evidence  had  sustained  it,  to 
have  answered  an  indictment  for  an  assault  and  battery  upon 
the  person  of  the  prosecutor's  daughter,  alleged  to  have  been 
unlawfully  taken  from  his  premises  and  detained  without  her 
consent. —  i  kSaund.  PI.  &Ev.  104;  1  Saund.  Rep.  14,  note  3; 
ib.  n.  c.  (e  ed.);  IJouv.  L.  Die,  title  Battery.  In  Randall  v. 
Jlenry,  5  8.  &  P.  JiG7,  our  predecessors  held  that  information 
charging  any  offence  for  which  a  party  may  be  arrested  and 
prosecuted,  will  furnish  ground  for  an  action  of  malicious  pros- 
ecution irrespective  of  the  grade  of  the  offence  charged,  or  of 
•  the  technical  accuracy  of  the  warrant  issued  ihoroon. — Ib.  380. 
Tiic  second  olijeclion  made  to  the  iu)unt  is  that  the  decla- 
ration merely  sets  out  the  facts,  butdoc.<)  not  describe  the  offence 
by  name  for  which  the  party  was  prosecuted,  nor  draw  the  legal 
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conclusion  from  the  acts  of  the  prosecutor.  The  general  rule 
of  pleading  requires  that  facts  only  are  to  be  stated,  and  not  ar- 
guments or  inferences  or  matters  of  law. — 1  Chitty's  PI.  214, 
221,  540  ;  1  Saund.  PI.  &  Ev.  415  ;  5  Term  Rep.  623.  This 
objection  cannot  be  sustained.  The  case  of  Turpin  v.  Remy, 
3  Blackf.  Rep.  210,  which  seems  to  require  that  the  declaration 
in  such  case  should  state  the  offence  for  which  the  plaintiff  was 
prosecuted  by  the  technical  name  or  description  given  to  it  by 
law,  is  not  supported  by  any  authority  cited,  and  in  our  judg- 
ment is  opposed  to  the  current  of  decisions  upon  that  point. 

But  it  is  insisted  that  the  declaration  is  defective  in  not 
showing  that  the  prosecution  is  at  an  end  ;  that  the  averment  of 
the  plaintiff's  discharge  before  the  magistrate  is  insufficient  to 
warrant  this  action.  It  is  certainly  necessary  for  the  declaration 
to  show  that  the  prosecution  is  ended,  (1  Chit.  PI.  679,  ib.  133,) 
and  if  it  merely  show  that  the  prosecutor  caused  the  plaintiff  to 
be  released  and  set  at  liberty,  and  that  said  prosecutor  wholly 
abandoned  said  prosecution,  this  is  not  sufficient,  as  we  held  in 
Ragsdale  v.  Bowles,  16  Ala.  Rep.  62.  It  does  not  show  that 
the  case  or  prosecution  was  ended,  for  the  court  or  justice  before 
whom  it  was  pending  might,  notwithstanding  the  prosecutor's 
unwillingness,  proceed  upon  the  case,  if  he  deemed  the  public 
interest  required  it.  But  such  is  not  the  case  before  us.  Here 
the  declaration  avers  a  prosecution  before  a  justice,  an  examina- 
tion before  him  into  the  alleged  causes  of  complaint,  and  that 
ibe  magistrate  in  the  exercise  of  a  rightful  jurisdictioa  discharged 
the  party.  This  ends  that  prosecution.  The  party,  if  impro- 
perly discharged,  may  be  held  to  answer  an  indictment  for  the 
same  offence,  but  this  is  matter  which  the  defendant  should  avail 
himself  of,  and  it  is  not  incumbent  on  the  plaintiff  to  aver  that 
no  indictment  was  ever  found  upon  the  charge,  or  proceediog 
had  thereon  in  any  other  court.  We  think  a  discharge  by  the 
justice  of  the  peace,  upon  an  examination  into  the  alleged  causes 
of  tJje  plaintiff's  arrest,  is  altogether  sufficient.  Nothing  further 
can  be  done  with  that  prosecution.  The  party  being  discharged 
by  the  justice  puts,  as  the  books  call  it,  un  c?id  to  the  prosecu- 
tion. This  view  is  fully  sustained  by  a  very  well  considered 
case  in  the  Supreme  Court  of  New  York,  in  which  Cowan,  J. 
says — "  the  technical  pre-reqnisite  is  only  that  the  particular 
prosecution  be  disposed  of  in  such  a  manner  that  it  cannot  be 
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revived,  and  ihe  prosecutor  must  be  put  to  a  new  one." — Clark 
V.  Cleaveland,  6  Hill's  Kep.  344-7.  The  cases  on  the  brief  of 
the  defendani's  counsel  sufficiently  show  that  this  averment  is 
sufficient.  Besides,  there  are  several  cases  in  our  own  court 
where  actions  of  the  kind  have  been  maintained,  but  the  specific 
objection  does  not  appear  to  have  been  directly  presented.  In 
Collins  V.  Fowler,  10  Ala.  Rep.  S58,  a  demuirer  was  interposed 
to  the  declaration,  but  the  court  merely  say  the  points  were  not 
pressed  at  the  bar,  and  required  no  consideration.  It  is  said, 
•'  the  sting  of  such  actions  hmalice  and  falsehood,  and  the  injury 
done  in  pursuance  thereof.'* — Smith  v.  Cottrell,  2  Wils.  376 ; 
Morris  v.  Scott,  21  Wend.2Sl  ;  Elsee  v.  Smith,  1  Dowl.  & 
Ryl.  97.  There  must  be  "malice  either  express  or  implied, 
want  of  probable  cause,  and  an  injury  sustained  by  the  plaintiff, 
on  account  of  the  malicious  prosecution,  in  his  person  by  im- 
prisonment, his  reputation  by  the  scandal,  or  in  his  property  by 
the  expense.— Selw.  N.  P.  1079 ;  Clark  v.  Cleaveland,  6  Hill, 
348.  The  essentials  concur  in  the  declaration  before  us,  and 
the  party  avering  his  discharge  upon  an  investigation  of  the 
grounds  upon  which  the  prosecution  was  instituted,  the  decla- 
ration is  good,  and  the  demurrer  to  it  was  correctly  overruled. 

It  was  certainly  permissible  for  the  plaintiff  below  to  intro- 
duce evidence  to  disprove  the  allegations  in  the  complaint  made 
by  the  defendant  below  to  the  justice.  Such  proof  would  show 
the  want  of  probable  cause,  and  raise  the  presumption  of  malice. 
Upon  this  principle  of  law,  we  think  it  was  permissible  to  prove 
the  declarations  of  the  daughter  of  the  prosecutor  made  shortly 
before  her  alleged  abduction  to  Briggs,  to  be  communicated  to 
one  of  the  parties  jointly  prosecuted  for  taking  her  off,  showing 
her  willingness  to  go.  The  bill  of  exceptions  says  they  were 
made  before  her  departure,  and  as  it  does  not  disclose  how  long 
before,  upon  the  established  rule  for  construing  billb  of  excep- 
tions most  strongly  against  the  party  excepting,  we  are  bound  to 
fix  the  declarations  at  that  tin)e  before  her  departure  which 
would  render  ihcm  legitimate.  Now,  suppose  that  the  daugh- 
ter had  requested  Bri^s  lo  inform  Leaird  of  her  willingness  to 
run  away  with  him  and  to  make  certain  preparations  for  the 
elopenieni;  that  at  the  time  and  in  the  nmnncr  agreed  on,  Leaird, 
in  company  with  or  ^ded  by  the  other  persons  named  in  the 
prosecutor's  affidavit,  had  gone  to  the  liousc  of  the  prosecutor, 
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and  she  had  gone  with  them  ;  would  not  her  declarations,  made, 
it  may  be,  an  hour  before  she  left,  be  evidence  to  show  that  she 
was  not  forced  off  against  her  consent?  We  are  clearly  of 
opinion  that  they  would.  They  would  be  a  portion  of  the  7es 
gestae,  and  explanatory  of  the  object  as  well  as  the  manner  of 
her  leaving,  and  tend  to  exculpate  the  plaintiff  and  his  associates 
from  all  criminal  intent,  or  at  least  fiom  the  offence  charged  in 
the  affidavit  and  warrant  of  taking  her  unlawfully  and  detaining 
her  against  her  consent.  The  declarations,  or  messages,  as 
they  are  called  in  the  bill  of  exceptions,  are  not  set  out.  so  that 
we  could  form  any  idea  of  their  character  or  relation  to  the  fact 
which  they  are  offered  to  explain;  but  enough  is  shown  to  make 
them  relevant.  They  cannot  be  regarded  as  mere  hearsay,  but 
they  constitute  original  evidence  of  the  condition  of  the  declar- 
ant as  to  her  willingness  or  unwillingness  to  go  with  Leaird,  and 
as  the  defendant  himself  charges  the  plaintiffs  jointly  with  Leaird 
with  the  unlawful  act,  facts  which  would  be  explanatory  of  their 
conduct,  and  which  show  that  they  were  guilty  of  no  violation 
of  the  criminal  law,  were  properly  admitted. 

In  respect  to  the  charges  given  and  those  refused  by  the  court, 
it  is  only  necessary  to  say  that  it  is  the  duty  of  tlie  court  to  ex- 
pound the  written  testimony  in  the  cause  when  requested  so  to 
do,  (Br.  Bank  at  Mobile  v.  Boykin,  9  Ala.  320);  and  if,  being 
called  upon  to  expound  and  construe  it,  the  court  refuse,  and 
charge  the  jury  that  they  might  judge  for  themselves  what  the 
true  meaning  of  the  writing  was,  it  is  erroneous.  The  position 
that  the  jury  must  look  alone  to  the  affidavit  to  see  what  charge 
was  prefered  against  the  plaintiff  cannot  be  sustained  ;  but  this 
does  not  affect  the  question  as  to  the  right  of  the  plaintiff  to 
have  the  court  to  expound  the  affidavit.  But  it  is  said  that  the 
party  has  not  been  injured  by  the  court  having  refered  the  ques- 
tion of  law  to  the  jury — that  they  have  de:;ided  it  correctly. — 8 
Ala.  Rep.  b'j2.  We  cannot  say  how  the  jury  decided  it.  They 
found  against  the  party  who  asked  the  court  to  construe  the  wri- 
ting, and  for  aught  we  can  tell,  they  infered  from  the  affidavit 
that  the  defendant  below  prefered  the  clierge  against  tlie  plaintiff 
that  he  was  abouut  taking  the  daughter  of  the  prosecutor  out  of 
the  State,  whereas  Leaird  is  the  oul^  one  of  the  persons  prose- 
cuted against  whom  this  charge  was  prefered.  We  can  readily 
see  ho'.v  giving  the  affidavit  this  con.iiruction  would  have  an  in?- 
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fluence  on  the  question  of  damages,  and  therefore  cannot  say 
the  defendant  was  not  injured. — See  Haggerty  v.  Bradford,  9 
Ala.  Rep.  567;  Ex'rs  of  Roberts  v.  Allen,  16  ib.  106. 

The  judgment,  for  this  error,  must  be  reversed  and  the  cause 
remanded. 


WEST,  OLIVER  &  CO.  vs.  SNODGRASS. 

1.  A  sale  of  goods  by  an  insolvent  debtor  on  a  credit,  with  a  rcBervation  to 
the  vendee  of  the  right  to  re^ciud  the  comract  on  a  i^pec'.fied  day,  ia  in- 
cc)n^ii8tent  with  afair,  honebt  and  abbolutc  disposition  of  his  property^ 
and  it!  suliject  to  be  defeated  by  the  levy  of  an  attachment  on  the  goods, 
at  the  instance  of  a  creditor  of  the  vendor,  at  any  time  before  the  pur- 
chase money  is  paid,  and  the  vendee  has  elected  whether  be  will  r^ 
fccind  or  affirm  the  contract. 

2.  'Whether  the  contract  would  be  hrld  valid,  if  no  levy  should  be  made 
on  the  goods,  until  the  time  arrived,  at  which  the  election  wan  to  be 
made,  and  the  vendee  should  then  determine  to  affirm  the  contract— 

QUERE? 

3.  A  deed  of  assignment  by  an  insolvent  debtor,  which  provides  that  the 
prefered  creditors  are  not  to  enjoy  its  benefits,  unless  ihcy  acccj't  of  its 
proviaions  in  full  satisfaction  of  their  d>  bts,  and  that  if  any  of  iheni  re* 
fuse  to  accept,  they  shall  be  excluded,  and  the  pro  ntlu  share,  to  which 
they  would  have  been  entiilud,  had  they  accepted,  shall  be  paid  to  ano- 
ther specified  creditor,  and  which  makes  no  provision  as  to  the  dispo- 
Kitinn  of  any  surplus  that  may  remain,  in  the  event  all  the  preft.'red  cred- 
itors should  refuse  to  accept,  after  paying  the  debt  of  the  residuary 
ureditor,  i<$  fraudulent  and  void  on  its  face. 

Error  to  the  Chancery  Court  of  Macon.  'J'rled  bef<irc  the 
lion.   Wiley  W.  Mason. 

TiiK  bill  in  this  case,  which  was  filed  by  the  defendant  in 
orror,  discloses  the  following  state  of  facts  :  On  the  4th  day  of 
April  1S45,  an  agreement  was  entered  into  between  CJeorgc 
Stf)iie  and  Micajah  Young,  by  which  Stone  sold  and  delivered 
lo  Young  a  stock  of  goods,  two  wagons,  and  four  horse.s,  at  the 
pri'jf  of  S13,134  (56,  upon  the  following  terms,  viz  :    If  Young 
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should  desire  to  do  so,  be  had  the  privilege  of  rescinding  the 
contract  on  the  1st  January  1S46,  by  turning  over  to  Stone  the 
entire  stock  of  merchandise  then  on  hand,  together  with  the 
notes  and  accounts  then  due  the  store,  and  all  the  cash  proceeds 
of  sales,  that  had  not  been  re-invested  in  merchandise  for  it, 
saving  and  reserving  S2,000,  (an  amount  in  cash  which  Young 
undertook  to  advance  and  invest  in  the  purchase  of  additional 
merchandise,)  and  the  further  sum  of  $1,000  for  said  Young's 
personal  services  and  for  interest  on  the  said  advance  of  $2,000: 
Young  in  addition  to  his  engagement  to  make  this  advance,  un- 
dertook to  re-invest  the  cash  proceeds  of  the  sales  from  time  to 
time  in  merchandise  for  the  store  and  to  pay  to  Stone  should 
the  contract  not  be  rescinded — one-third  of  the  $13,134  66  on 
the  the  1st  January  1846 — one-third  on  the  1st  January  1847, 
and  the  remaining  third  on  the  1st  January  1848 — with  interest 
on  each  instalment  from  the  1st  day  of  June  1845.  On  the  10th 
July  1845,  Stone  executed  an  assignment  to  Snodgrass  for  the 
benefit  of  a  large  number  of  creditors  living  in  New  York  and 
Philadelphia,  among  whom  were  the  plaintiffs  in  error,  by  which 
he  assigned  to  said  Snodgrass  this  contract  with  Young  and  all 
his  interest  therein — and  some  parcels  of  land,  and  which  as- 
signment provides,  that  the  prefered  creditors  shall  accept  it  by 
the  1st  Oct.  1845,  in  full  satisfaction  of  their  debts — otherwise 
they  are  not  to  enjoy  its  benefits — and  further  that  if  any  bal- 
ance is  left  after  paying  them  it  shall  be  appropriated  towards 
the  payment  of  a  S5,000  debt  due  by  him  to  the  Bank  of  Charles- 
ion,  and  that  if  any  of  the  prefered  creditors  refuse  to  accept, 
the  p7-o  rata  share,  to  which  such  refusing  creditor  would  be 
entitled  provided  all  had  accepted,  shall  not  go  to  the  accepting 
creditors,  but  to  the  Bank  of  Charleston  also. 

On  the  18th  July  1845,  West,  Oliver  &  Co.  caused  in  at- 
tachment, sued  out  against  Stone,  to  be  levied  on  a  portion  of 
the  goods  in  the  possession  of  Young — and  on  the  18th  August 
1845,  Elisha  Robbins  did  the  same.  Young  interposed  claims 
and  executed  claim  bonds  in  each  of  these  cases.  About  one- 
half  the  prefered  creditors  accepted  and  the  balance  refused  to 
accept  the  assignment.  On  the  1st  Sept.  1845,  Stone  executed 
a  supplemental  assignment  providing  for  the  distribution  of  the 
surplus,  if  any  there  might  be,  after  paying  the  pro  rata  shares 
of  the  prefered  creditors  who  had  accepted  the  terms  of  the  as- 
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signment,  and  the  Bank  of  Charleston,  among  his  creditors' 
generally,  the  non-accepting  creditors  included.  On  the  1st 
January  1S4G,  Young  rescinded  the  contract  and  complied  fully 
with  his  covenants  by  turning  over  the  goods,  &c.  to  Snodgrass, 
the  assignee,  and  on  the  6th  February  1 846,  Greenway,  Henry 
&  Smith  sued  out  an  attachment  against  Stone,  which  they 
caused  to  be  levied  on  the  goods  in  the  possession  of  the  as- 
signee. The  bill  is  filed  against  these  several  attaching  cred- 
itors, and  prays  that  they  be  enjoined,  and  the  advice  and  direc- 
tion of  the  court  in  the  premises,  &c.  &c.  Pending  the  suit  in 
the  court  below  the  goods  were  sold  by  the  assignee  under  an 
agreement  between  him  and  the  defendants,  that  he  should  do 
so  and  hold  the  proceeds  in  their  stead  subject  to  the  final  de- 
cree. Upon  the  final  hearing  the  chancellor  sustained  the  as- 
siffnmenl  and  decreed  that  the  funds  should  be  distributed  as 
therein  directed.  The  decree  of  the  chancellor  is  now  assigned 
as  error. 

Belser  &  Harris,  and  Elmore,  for  the  plaintiffs  in  error: 

1.  The  agreement  between  Stone  and  Young,  of  the  4lh  of 
April  1845,  and  the  deed  from  Stone  to  Snodgrass,  of  the  10th 
July  1S45,  embracing  in  it  said  agreement,  are  void.  They 
were  executed  by  a  man  in  failing  circumstances,  with  judg- 
ments to  a  large  amount  existing  against  him  at  the  lime  unsat- 
isfied. They  show  a  secret  trust  in  favor  of  the  grantor — first, 
in  holding  creditors  at  bay  by  the  agreement  with  Young,  and 
secondly,  in  excluding  other  creditors  from  the  benefit  of  the 
assignment. — Sherman  v.  Comer,  8  Serg.  &RawIe,  444-450-1; 
Whallon  v.  Scott,  10  Watts,  237-244-5;  Petrie  v.  Migert,  6  S. 

6  Mar.  548;  Broscoe  v.  Clark,  1  Ran.  213;  Shaffer  v.  Mathews, 

7  Watts  &  Ser.  219;  Grimshaw  v.  Walker,  12  Ala.  101-2-3-4  ; 
Gazzam  v.  Poyntz,  4  Ala.  374-379;  Ashurst  v,  Martin,  9  Port. 
671;  Jackson  v.  Correll,  2  Sandf  Ch.  355. 

2.  The  deed  to  Snodgrass,  of  the  10th  July  1845,  is  void, 
because  in  case  of  the  refusal  of  any  of  the  prefered  class  to 
lake  under  it,  their  portions  are  to  go  to  the  Bank  of  Ciiarles- 
ton,  a  creditor  not  required  to  accept  at  all ;  and  because  fur- 
ther, some  of  the  creditors,  on  refusing  to  accept,  arc  actually 
excluded  from  any  participation  in  the  deed.  All  the  prefered 
■leditors  might  have  failed  to  accept — the  Dank  of  Chariestoo 
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then  would  have  received  ihelr  portions:  Its  debt  was  $5,000; 
the  goods  estimated  at  upwards  of  S  13,000,  besides  the  real 
estate.  Tlie  creditors  refusing  to  accept  are  positively  debared 
from  receiving  the  surplus. — Grimshaw  v.  Walker,  12x^13.101- 
2-3-4 ;  Pinkard  v.  Tngersoll  et  al.  11  Ala.  9;  Hodge  v.  Wyattel 
al.  10  Ala.  271;  Elmes  v.  Sutherland,  7  ib.  242. 

McLester  and  Cocke,  for  the  defendant: 

1.  The  contract  between  Stone  and  Young  cannot  be  pro- 
nounced fraudulent  per  se.  A  man,  if  he  has  no  creditor  to  in- 
jure thereby,  may  dispose  of  his  property  upon  any  terms  he 
pleases.  There  is  nothing  on  the  face  of  the  contract  to  show 
that  Stone  had  creditors. 

2.  The  contract  between  Stone  and  Young,  as  to  the  latter, 
is  not  fraudulent  in  fact, 

3.  The  assignment  is  not  fraudulent  j7crsc.  It  provides — J. 
That  the  prefered  creditors  shall  accept  in  full  satisfaction,  and 
if  an\j  refuse,  the  ijro  rata  share  of  such  shall  go  to  the  Bank 
of  Charleston.  2.  That  if  all  accept  and  a  balance  remains  af- 
ter paying  them  in  full,  it  shall  go  to  the  Bank  of  Charleston. 
The  only  objection  necessary  to  be  noticed  is  this :  that  if  all 
the  prefered  creditors  or  a  sufficient  number  of  them  refuse,  so 
as  to  leave  a  balance  or  surplus,  after  discharging  the  $5,000 
debt  with  interest,  dne  to  the  Bank  of  Charleston,  no  provision 
is  made  for  its  disposition.  The  answer  to  the  objection  is 
three-fold:  1st,  the  assignment  gives  rise  to  two  opposite  pre- 
sumptions— the  one,  that  Stone,  in  providing  for  the  disposition 
of  a  surplus  in  the  event  all  the  prefered  creditors  accepted  and 
were  paid  in  full,  thought  it  possible  that  the  assigned  property 
might  more  than  pay  all  the  prefered  debts — the  other,  that  in 
requiring  a  release  he  thought  it  possible  that  it  might  not  pay 
them  in  full,  and  from  these  two  conflicting  presumptions  may 
not  a  third  be  fairly  deduced,  viz:  that  the  property  was  con- 
sidered as  of  about  a  sufficient  value  to  pay  the  prefered  debts 
in  full  ■?  If  so,  might  not  Stone  have  reasonably  infered,  that 
such  a  number  at  least  would  not  refuse  to  accept  as  would  leave 
a  surplus  after  paying  those  who  accepted  and  a  $5,000  debt 
with  interest  besides — especially  when  the  record  shows  that 
over  S13,000  of  the  prefered  debts  at  the  time  the  assignment 
was  made  had  frotn  four  to  ei^ht  months  to  run?     Can  fraud 
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be  infered  from  such  a  state  of  facts?  2.  It  cannot  be  Infered 
from  the  assignment  that  Stone  had  any  other  creditors,  and  if 
he  had  not,  he  had  a  right  to  expressly  reserve  the  surplus. 

4.  But  the  assignment  reserves  no  benefit  to  Stone  and  the 
emission  in  question  does  not  vitiate  it. — Haven  v.  Richardson, 
6  N.  Hamp.  113;  Mechan.  Bank  v.  Gorman,  8  Watts  &  S.  304; 
Halsey  et  al.  v.  Whitney  et  al.  4  Mason,  222.  In  Ashurst  v. 
Martin,  9  Port.  566,  the  final  provision  excluded  all  of  the  gene- 
ral creditors,  who,  whether  judgment  creditors  or  not,  did  not 
verify  by  affidavit  the  justice  of  their  demands,  and  there  was 
no  provision  made  for  any  surplus,  if  some  or  all  should  refuse 
or/ieglect  thus  to  verify,  and  it  was  held  that  the  omission  did 
not  vitiate  it. 

5.  If  the  contract  with  Young  was  neither  fraudulent  in  deed 
or  in  fact,  the  legal  title  in  the  goods  vested  in  hitn,  leaving  but 
a  contingent  equity  in  Stone,  which  was  not  subject  to  levy  and 
upon  which  the  levy  of  the  attachments  created  no  lien. — 
(Magee  v.  Carpenter,  4  Ala.  469;  The  P.  &  M.  Bank  v.  Wil- 
lis &  Co.  5  ib.  770;  Horlon  v.  Smith,  8  ib.  73;  7  Gill  &  Johns. 
480;  2  Johns.  Ch.  312  ;  Hopk.  Cb.  R.  79.)  And  the  subse- 
quent deed  of  1st  Sept.  1845,  before  any  lien  intervened,  purged 
the  fraud,  if  any  existed,  in  the  original  assignment. — Ingraham 
et  al.  v.  Wheeler,  6  Conn.  277. 

6.  The  evidence  is  conclusive  to  show  that  the  assignment 
is  not  fraudulent  in  fact;  and  if  not  so  i7i  deed,  putting  out  of 
view  the  contract  with  Young,  the  absolute  and  unconditional 
provision  in  favor  of  the  Bank  of  Charleston  rendered  it  irrevo- 
cable, without  the  assent  of  the  prefered  creditors,  and  the  sub- 
sequent levies  could  not  defeat  it. — 10  Ala.  271;  14  ib.  702;  1 
Edwards,  256;  16  Peters,  139;  2  Story's  Eq.  ^  1036. 

DARGAN,  C.  J.—On  the  4th  day  of  April  1845,  George 
Stone  sold  to  Micajah  Young  a  stock  of  goods,  two  wagons,  and 
four  horses,  for  the  sum  of  thirteen  thousand  one  hundred  and 
thirty-four  dollars  and  sixty-six  cents,  to  be  paid  in  three  equal 
annual  instalments — the  first  on  the  first  of  February  1846  ;  the 
second  on  the  first  of  February  1847,  and  the  third  on  the  first 
of  February  1848.  By  the  terms  of  the  contract,  Young  had 
the  right  to  rescind  it  on  the  first  of  January  1846,  in  wiiich 
event  be  was  to  return  lo  Stone  the  goods  on  hand  at  the  time, 
36 
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together  with  the  proceeds  of  such  as  he  might  have  sold,  whether 
such  proceeds  consisted  of  cash,  notes,  accounts,  or  other  goods 
purchased  with  the  proceeds  of  those  he  had  sold.  The  con- 
tract also  provided,  that,  in  the  event  it  was  rescinded.  Young 
mififht  retain  two  thousand  dollars,  which  he  had  agreed  to  ad- 
vance  for  the  use  of  the  store  and  the  business,  and  also  the 
further  sum  of  one  thousand  dollars,  as  compensation  for  his 
services  in  attending  to  the  business.  At  the  time  of  making 
this  contract,  Stone  was  embarrassed  and  his  property  insuffi- 
cient to  pay  all  his  debts,  and  on  the  10th  of  July,  following  the 
making  of  the  contract,  he  executed  a  deed  of  assignment  to 
John  A.  Snodgrass,  by  which  he  conveyed  the  contract  of 
Young,  together  with  several  tracts  of  land,  for  the  purpose  of 
paying  his  debts  in  the  manner  prescribed  in  the  deed.  A  (aw 
days  after  the  making  of  the  deed  of  assignment,  some  of  the 
creditors  of  Stone  caused  attachments  to  be  levied  on  the  goods 
in  the  possession  of  Young,  who  interposed  a  claim  to  them,  by 
virtue  of  the  contract  between  Stone  and  himself.  On  the  first 
of  January  184G,  Young  rescinded  the  contract  and  delivered 
the  goods  on  hand  to  Snodgrass,  the  assignee.  Other  cred- 
itors of  Stone  have  levied  on  the  goods,  since  they  came  into 
the  possession  of  Snodgrass.  The  plaintiffs  in  error  contend, 
that  the  contract  between  Stone  and  Young,  and  also  the  deed 
of  assignment  to  Snodgrass,  are  fraudulent  and  void. 

1.  Although  one  may  be  indebted  to  a  larger  amount  than  he 
is  able  to  pay,  yet  he  may  sell  his  property,  if  no  liens  have  at- 
tached upon  it,  and  his  creditors  cannot  defeat  the  sale,  unless 
it  be  fraudulent.  The  contract;  however,  by  which  the  debtor 
parts  with  his  property,  must  be  absolute  and  unconditional,  for 
if  he  retain  the  right  to  revoke  the  contract  and  resume  the  own- 
ership of  the  property,  such  a  right  is  inconsistent  with  a  fair, 
honest,  and  absolute  sale,  and  renders  the  transfer  fraudulent 
and  void.  The  necessary  inference,  says  Chancellor  Kent, 
from  the  existence  of  such  a  power  seems  to  be  to  delay  and 
hiader  creditors. — Riggs  v.  Murray,  2  Johns.  Ch.  R.  a6-5 — see, 
also,  Lang  v.  Lee,  3  Rand.  410. 

We  think  it  equally  clear,  that  if  the  purchaser  from  an  insol- 
vent debtor,  has  the  right  to  rescind  or  annul  the  contract,  be- 
fore the  purchase  money  is  paid,  and  thus  to  restore  the  own- 
ership of  the  property  to  the  vendor,  that  this  right  in  the  pur- 


JANUARY  TERM,  1850. .       555 

West,  Oliver  &  Co.  v.  Snodgra-8. 


cha5er  tends  directly  to  hinder  and  delay  the  creditors  of  the 
vendor  and  must  render  the  contract  void.  Now  Young  had 
the  rifht,  on  tlie  first  day  of  January  1S46,  to  rescind  the  con- 
tract. Until  ihat  time  it  was  uncertain  whether  Young  would 
retain  the  goods  and  pay  the  purchase  money,  or  whether  ho 
would  return  them  to  Stone.  If  we  sustain  this  contract  against 
the  creditors  of  Stone,  we  say  to  them,  fold  your  arms  and  wait 
with  patience,  until  the  lime  arrives,  at  which  Young  is  bound 
to  elect,  whether  he  will  rescind  or  not.  Thus  they  would  be 
hindered  and  delayed.  But  hindrance  and  delay  is  not  all  this 
contract  may  produce.  The  property  may  be  waisted  or  lost 
by  the  improper  conduct  or  management  of  Young.  Yet  ho 
may,  according  to  the  provisions  of  the  contract,  relieve  himself 
from  the  payment 'of  the  purchase  money,  and  throw  the  loss, 
resuhing  from  his  misconduct  or  mismanagement,  on  the  cred- 
itors, if  Stone  he  unable  to  pay  them  from  other  sources.  Young 
is  only  bound  to  return  the  goods  on  hand  and  the  proceeds  of 
those  sold,  whether  such  proceeds  consist  of  cash,  debts,  or 
other  goods ;  he  is  not  to  be  responsible,  in  case  of  a  rccision 
of  the  contract,  for  the  solvency  of  the  debts,  nor  is  he  to  lose' 
from  the  extravagant  or  reckless  purchases  he  may  have  made. 
In  one  word,  however  injudicious  or  improper  his  conduct  may 
have  been  in  the  management  of  the  business,  this  contract  en- 
ables him  to  avoid  all  injuries  that  may  flow  from  it,  and  throw 
them  on  the  creditors.  Thus  the  creditors  may  not  only  be 
hindered  and  delayed,  but  defeated  in  the  collection  of  their 
debts.  Such  a  contract,  entered  into  by  an  insolvent  debtor, 
ought  not  and  cannot  be  sustained  against  creditors,  who  levy' 
on  the  goods  before  the  purchaser  has  determined,  or  is  bound 
to  determine,  whether  he  will  rescind  it  or  not.  Whether  tho 
contract  WM^d  have  been  held  valid,  had  no  levy  b^en  made  on 
the  goodsj^Ril  the  time  arrived,  at  which  Young  was  bound  to 
decide,  whether  he  would  rescind  the  contract,  and  he  had  do- 
termincd  to  hold  on  to  the  contract  and  pay  the  purchase  money, 
it  i»  not  neeessary  to  decide.  Rut  we  cannot  permit  it  to  stand 
in  the  way  of  the  creditors,  who  levy  on  the  goods  whilst  Young 
h:id  the  right  to  rescind  and  thus  avoid  in  toto  the  payment  of 
the  purchase  money. 

2.  An  insolvent  debtor,  in  the  absence  of  statute  law  to  the 
contfory,  ma/  make  '    n  of  all  hU  property  to  pay  his 
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debts  J  he  may  prefer  seme  creditors  OTer  others-  and  require 
them  to  release  hitn  from  further  liability,  as  a  condition  upon 
which  they  shall  become  enlitled  to  such  preference.  But 
when  the  assignment  embraces  all  the  property  of  the  debtor 
and  is  not  intended  as  a  mere  security  far  particular  debts,  all 
the  property  must  be  absolutely  and  unconditionally  devoted  to 
the  payment  of  the  debts.  These  principles  have  bee»  fully 
settled  by  the  pifevio-tts  decisions  of  this  court. — Asburst  v. 
Martin,  9  Porter,  56i);  Gazzam  v.  Poyntz,  4  Ala.  374.  But 
the  court  m  both  of  these  cases  emphatically  declare,  that  they 
will  go  n»  further,  but  will  adhere  rigidly  to  the  letter  of  these 
decisioj)s.  We  must  thereroie  apply  the  tests  of  these  authori- 
ties to  the  deed  before  us.  In  reference  to  the  payment  of  the 
debts  the  deed  provides,  that  all  the  creditors,  who  should  ac- 
cept of  it  and  release  the  debtor  from  further  demand  by  a  given, 
time,  should  be  paid  jno  tata  their  entire  debts,  except  the 
Bank  of  Charleston:,  to  whom  the  debtO£  owed  five  thousand 
dollars ;  on  this  debt  n.othiag  should  be  paid,  unless  there  waa 
a  surplus  remaining  after  th,^  payment  of  all  the  other  creditors. 
But  it  also  provides,  tliatj:  if.  arty  of  the  other  creditors  should 
refuse  to  accept  of  the  deed  and.  release  the  grantor,  then  such 
creditor  should  forfeit  all  interest  in  ih«  trust  fund  and  be  ex- 
cluded from  all  bene&t  uader  the  deed ;;  and  the  Bank  of  Charles- 
ton, in  case  of  the  refusal  of  any  of  tlie  other  creditors,  becomes^ 
exclusively  entitled  to  their  yxe  rata  shares.  The  creditors, 
however,  who  might  accept,  are  not  ta  be  benefitted  by  the  re- 
fusal of  others ;  they  can  only  claim  their  ^'^o  r«/a  shares  and 
are  entitled  to  no  more  than  they  would  have  been,  had  all  ac- 
cepted the  deed.  The  Bank  of  Charleston  is  the  only  creditor 
that  can  be  benefitted  by  the  refusal  of  others  to  accept  the  deed 
and  release  the  grantor.  Now  bad  all  the  other  creditors  re- 
fused to  accept  the  deed,  the  Bank  of  Charleston  wfitftld  have 
become  the  sole  beneficiary,  and  all  the  other  creditors  would 
have  been  excluded  from  all  participation  in  the  trust  funds. 
They  could  not  through  this  deed  reach  the  surplus  that  might 
remain  after  the  payment  of  this  debt;  they  could  claim  aa  title 
to  it  whatever  by  virtue  of  the  deed.  Provi.-ions  that  may  lead 
to  such  a  result  are  inconsistent  with  an  absolute  and  uncondi- 
tional appropriation  of  the  entire  property  to  the  payment  of 
the  debts,  and  must  render  the  deed  void.     It  is  enough  that 
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a  debtor  in  failing  circumstances  may  prefer  some  of  his  credtora 
over  others,  and  our  predecessors  have  gone  far  enough  in  giv- 
ing him  the  right  to  exact  of  his  creditors  a  release  of  their  debts, 
as  a  condition  on  which  they  should  enjoy  this  preference ;  but 
we  cannot  permit  an  insolvent  debtor  so  to  assign  his  property 
that  he  may  say  to  his  creditors,  accept  the  terms  I  offer  you; 
if  you  will,  a  particular  creditor  shall  be  p.jstponed  for  your 
benefit;  if  you  will  not,  his  debt  shall  be  paid  in  full,  and  you 
shall  not  recieve  even  the  surplus  that  shall  remain  after  his  debt 
is  sati-ifijd.  To  sustain  such  a  deed  would,  in  our  opinion,  en- 
able an  insolvent  debtor  to  exact  such  terms  of  his  creditors  as 
he  may  see  fit,  or  they  would  have  to  give  up  al!  claim  to  the 
property  assigned.  Neither  law  nor  morality  demands  of  us  that 
we  should  sustain  such  a  conveyance,  and  the  decisions  we 
have  refered  to  forbid  that  we  should. 

Having  attained  the  conclusion  that  the  deed  of  trust  Is  fraudu- 
lent and  void  in  law,  it  is  unnecessary  to  eximine  any  other 
question.  The  decree  of  the  chancellor  is  erroneous,  and  must 
therefore  be  reversed  and  the  cause  reminded,  that  a  decree 
may  be  rendersd  according  to  the  equity  of  the  pirlies,  not  in- 
consistent with  this  opinion. 

Chilton':  J.,  having  been  of  counsel  in  this  cause,  before 
his  election  to  the  bench,  did  not  sit. 


STONE,  TrtUSTEK,  vs.  HALE  bt  al. 

1.  Whorc  a  fath  ;r,  inteiiJing  to  pruviJe  a  siifport  ainl  m.iintenftncs?  for 
hU  ding'iter,  lliaii  iha  wife  of  an  iiMproviJent  liUNbiiu  1,  iiiHtnioW  an 
tk'Aorn'ij,  8"  to  <lriirt  »  «lee«l  as  to  secure  t!ie  proporty  to  liar  nolo  and  sep- 
arate, u-n',  whiuli,  !io  v.jror,  by  tnialake  or  iicoidoiit  li«  f.iil«  to  acouinpliHh, 
a  court  of  equity  will  rrtf.»rDJ  the  deed  as  against  ju.l;;iiit;iil  creditors  of 
the  huil)and,  wi»o  h.iv  Oiiusocl  exeoutiotn  t<»  be  levi'-d  on  ilio  pn>(.frt.y. 

2  B  I'liiy  will  not  imp'tre  Uclie«  to  a  party  ueeking  the  curreclion  of  uu  al- 
legtsd  luidtiiiio,  until  after  its  diocovery. 
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3.  Whore  tlie  tiustee  namerl  in  a  deed  hold-  the  naked  legal  til)r,Virhout 
any  Ixntficial  interest  in  the  [>r<^pcity,  the  tistui  que  Insi  is  th«  proper 
psirty  to  apply  to  a  court  of  »quity  for  tlie  correction  of  ao  allegeil  n  is- 
tiiko  in  the  drawing  of  the  deed ;  and  a  bill  filed  for  that  purj  o^^  hy  the 
trustee  alov,  is  wanting  in  equity  and  shculd  be  dinnissed. 

Error  to  the  Chancery  Court  of  Wetuinpka.     Tried  before 
the  Hon.  Wilie  W.  Mason. 

:^  The  bill  in  ibis  case,  which  was  filed  by  the  plaintifl'  against 
tlie  defendants  in  error,  alleges  that  Warren  Stone,  desiring  to 
secine  certain  slaves  and  their  increase  for  the  support  and 
maijiienance  of  his  daughter,  Martha  G.  Hamilton,  then  the 
wife  of  John  M.  Hamilton,  who  was  an  improvident  man,  on 
tlie  21st  of  March  1837,  employed  H.  W.  Hilliard,  Esq.,  an 
attoii  ey  at  law,  to  draft  a  deed  to  the  complaina/it  for  the  raid 
slaves,  to  be  by  him  held  in  trust  for  the  said  Martha  G.  and  her 
children  ;  that  he  requested  and  instructed  the  said  Hilliard  so 
to  draw  the  deed  as  to  convey  to  the  complainant  the  said  slaves 
in  trust  for  the  sole  and  separate  use  of  the  said  Martha  G.,  du- 
ring her  life,  and  to  her  children  at  her  death  ;  that  by  mistake 
and  accident  the  said  attorney  did  not  so  draw  the  deed  as  to 
effect  that  purpose;  that  on  the  16th  of  March  1S46,  the  de- 
fendants caused  an  execution,  issued  on  a  judgment  against  the 
said  John  M.  Hamilton,  to  be  levied  on  the  slaves,  and  that 
complainant,  supposing  that  said  deied  spoke  the  intention  of 
the  donor  and  created  a  separate  estate  in  Mrs.  Hamilton,  in- 
lerj)osed  a  claim  to  the  slaves;  that  the  right  of  property  was 
thereupon  tried  in  the  Circuit  Court  of  Coosa  county  *ik1  a 
judgment  rendered  in  his  favor,  but  that  said  judgment  was  ta- 
ken by  writ  of  error  to  the  Supreme  Court  and  there  reversed,, 
said  court  deciding  that  said  deed  did  not  create  a  separate  es- 
tate to  the  slaves  in  Mrs.  Hamilton,  but  vested  such  an  interest 
in  said  John  M.  Hamilton  by  virtue  of  his  marital  rights  as  was 
subject  to  be  taken  in  execution  for- his  debts;  and  that  said 
cause  is  nov,'  pending  in  said  Circuit  Court,  &c.  The  bill  prays 
a  relormation  of  the  deed  so  as  to  make  it  speak  the  intention 
of  the  donor  and  in  the  meantime  an  injunction,  &c.  Tlic 
chaticeilor  dismissed  the  bill  for  want  of  equity,  v\h!(h  is  now 
assiirned  as  error. 
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BuGBEE  and  Belser,  for  the  plaintiff: 

1.  The  complainant  is  a  proper  party  to  the  bill.  But  if  he 
was  not,  a  motion  to  dismiss  does  not  bring  up  the  question, 
and  the  practice  in  this  particular  is  to  amend. — Milligan  v. 
Millege,  3  Cranch,  220;  Gayle  et  al.  v.  Singleton,  1  Stew.  6G6; 
Brooks  V.  Harrison,  2  Ala.  209;  Lavender  v.  Lee,  14  ib.  688; 
Beauchamp  v.  Handley  et  al.  1  B.  Monroe,  139;  Lyde  v.  Bank, 
()  Gill  &  Johns.  425;  Plowman  v.  McLean,  14  x\la.  171;  Gills 
V.  Frost,  4  ib.  730. 

2.  When  a  written  instrument  through  mistake  is  made  to 
express  more  or  less  than  the  parties  to  it  intended,  a  court  of 
equity  will  reform  it  upon  clear  and  satisfactory  proof. — Clop- 
ton  V.  Martin,  11  Ala.  187;  O'Neal  v.  Teague,  8  Ala.  353 ; 
Paysant  v.  Ware,  1  ib.  170;  Gillespie  v.  Moon,  2  Johns.  Ch. 
585;  Godell  v.  Tweed;  15  Verm.  448;  Wheaton  v.  Wheaton, 
9  Conn.  96;  Dunlap  v.  Stetson,  4  Mason,  414  ;  Gar  v.  Dixon, 
Walker's  Ch.  440 ;  Brown  v.  Bonner,  8  Leigh,  1  ;  Hunt  v. 
llousmanier,  1  Peters,  1;  Ball  v.  Stone,  1  Sim.  &  Siu.  212. 

3.  And  such  mistakes  will  be  rectified,  even  where  bona  fide 
creditors  of  the  husband  are  concerned,  in  favor  of  the  wife. — 
Lavender  v.  Lee,  14  Ala.  693;  1  Story  I'^.q.  Juris.  185,  ^  165; 
Uessellack  v.  Livingston,  4  Johns.  Ch.  148;  Champlin  v.  Lay- 
ion,  18  Wend.  407;  Alexander  v.  Newton,  2  Gratt.  266.  Bona 
fide  creditors  are  judgment  creditors. — Thomason  v.  Scales  et 
al.J2  Ala.  309. 

4.  ^nd  the  lien  acquired  by  the  levy,  in  the  case  before  the 
court,  operates  to  the  exclusion  of  interests  arising  subsequently 
to  ;t,  but  must  give  way  to  prior  claims  and  prior  equities. — 
Thomas  V.  Davis,  6  Ala.  113;  McMahan  v.  Green,  12  ib.  73-4; 
Ressellack  v.  Livingston,  4  Johns.  Ch.  148;  Champlin  v.  Lay- 
Ion,  18  Wend.  407;  Meary  v.  Head,  1  Mason,  319. 

o.  A  lapse  of  thirteen  years  between  the  execution  of  the 
deed  and  the  date  of  the  filing  of  the  bill  to  reform  it,  under  the 
circumst<tnc'cs,  will  not  prevent  the  deed  from  being  reformed 
80  as  to  correspond  with  the  original  intent  of  the  parties. — Gil- 
lespie V.  Moon,  2  Johns.  Ch.  GOl;  East  v.  Thorn,  3  P.  Wms. 
126;  Wash  v.  Merill,  1  Day,  139. 

6.  In  such  a  case  the  complainant  would  only  be  chargeable 
with  laches,  since  he  discovered  the  defect  in  the  deed. — Stearns 
V.  Paige,  1  Story,  204 ;  1  Story  Eq.  Ju.72,  ^  64,  n.  a;  Ib.  692. 
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7.  The  circumstances  of  the  making  of  the  deed  may  he 
looked  to  in  determining  on  the  mistake  of  the  scrivener. — 1 
Story  Eq.  Juris.  185,  ^  162. 

White,  for  the  defendants : 

The  bill  should  have  been  filed  in  the  name  of  the  trustee 
and  the  cestui  (pic  trust,  or  the  cestui  que  trust  should  at  least 
have  been  a  party  defendant.  It  may  be  that  she  did  not  wish 
the  deed  reformed. — Plowman  &  McLane  v.  Riddle,  14  Ala. 

A  court  of  equity  has  power  to  reform  contracts,  but  is  slow 
to  exercise  such  authority,  and  will  not  do  so  to  the  prejudice 
of  third  persons.  When  equities  are  equal,  the  court  wiiholds 
its  aid. — 1  Story  Eq.  ^§  139, 176.  Hale's  lien  under  the  deed 
had  attached  and  cannot  be  divested  upon  principles  of  equity  in 
favor  of  the  trustee  or  indeed  of  the  cestui  que  trust,  if  she  was 
a  party  to  the  bill. 

Equity  w-ill  not  interfere  after  judgment  at  law,  unless  !he 
party  can  impeoch  (he  justice  of  the  judgment  by  fact  or  on 
grounds  of  which  he  could  have  availed  himself  but  was  pre- 
vented from  so  doing  by  fraud,  accident,  or  the  act  of  the  oppo- 
site party,  unmixed  with  fault  or  negligence  on  his  part. — 
French  v.  Garner  and  others,  7  Porter,  549. 

The  ground  of  jurisdiction  is  not  staled  with  sufficient  cer- 
tainty. By  mistake  or  accident,  it  is  alleged,  the  deed  was  drawn 
as  it  is.  Whose  mistake  was  it,  or  by  what  accident  did  it  so 
occur?  The  proof  in  such  case  must  be  clear  and  satisfactory, 
and  the  allegation  must  be  such  as  admits  of  such  proof. — 
Clopton  V.Martin,  11  Ala.  190;  O'Neal  v.  Teague,  8  ib.  345; 
1  Story  Eq.  §  152,  and  cases  cited ;  Tb.  §  157. 

The  notion  of  a  mistake  such  as  entitles  a  party  to  relief, 
seems  to  involve  the  having  been  misled  by  false  appearances, 
and  does  not  include  an  erroneous  impression  spontaneously 
taken,  not  from  any  deceptive  evidence,  but  merely  the  sugges- 
tion of  the  party's  own  mind. — Gilchrist  &  King  v.  Martin  & 
West,  1  Bailey's  Eq.  Rep.  492. 

If  there  was  any  mistake,  it  was  a  mistake  of  law,  and  in  the 
Jibfence  of  fraud  will  not  be  relieved  against,  unless  the  mistake 
be  so  gross  as  to  induce  the  belief  that  undue  advantage  was 
tken.— Haden  v.  Ware,  15  Ala.  149;  IS  Wend.  407;  6  Paige, 
IbO;  1  Johns.  Ch.  R.  512.     And  this  is  especially  true  in  com- 
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promise  of  doubtful  rights,  and  in  nil  cases  of  family  arrange- 
ments.— 1  Story  Eq.  §  137;  Hunt  v.  Rousmanier,  1  Peters,  1-15; 
Bank  of  United  Stales  v.  Daniel,  12  Peters,  32-55-6. 

That  this  is  a  mistake  of  law.  is  evident  from  the  allegation 
that  complainant  supposed  the  deed  to  convey  a  separate  estate 
to  the  wife,  until  the  decision  of  this  court  to  the  contrary. 

Equity  gives  relief  to  ihe  vigilant,  and  not  to  the  negligent. — 
1  Story  Eq.  ■§  14G,  and  note  2. 

In  all  cases  of  relief,  by  aiding  or  correcting  mistakes  in  the 
execution  of  an  instrument,  the  party  asking  relief  must  stand 
upon  some  ec\\.\'\ly  superior  to  that  of  the  party  against  wliom  he 
asks  it. — Story  Eq.  §  17G.  And  when  a  bona  fide  purchaser 
for  a  valuable  consideration  without  notice,  is  concerned,  equity 
will  not  interfere. — lb.  §  139.  The  judg:rient  and  execution 
creditor,  whose  right  has  vested  by  a  levy  on  the  property,  stands 
in  a  position  as  favorable  as  a  bona  fide  purchaser. — Daniel  v. 
Sorrells,  9  Ala. 

Chancery  will  not  deprive  a  party  of  a  legal  advantage  fairly 
obtained,  when  in  foro  coTiscientia  he  has  a  right  to  retain  the 
money. — Lee  &  Norton  v.  Insurance  Co.  of  Columbus,  2  Ala.  21. 

CHILTON,  J. — Two  questions  arise  in  this  case:  First — 
Does  the  bill  present  such  a  state  of  facts  as  will  justify  the  in- 
terference of  a  court  of  equity  to  reform  the  deed  ?  Second — 
Whether  the  bill  is  filed  by  the  proper  party?  It  is  obvious  the 
investigation  of  the  last  point  will  be  rendered  unnecessary, 
should  we  determine  that  the  court  cannot,  under  the  circum- 
stances of  the  case,  entertain  jurisdiction  of  the  bill. 

1.  Mistakes  are  usually  considered  by  authors,  of  two  kinds, 
mistakes  of  law  and  mistakes  of  Aict.  In  respect  to  ihe  first, 
mistakes  in  matter  of  law,  it  is  said  they  cannot  in  general  be 
relieved  either  at  law  or  in  equity,  it  being  a  maxim  which  is 
alike  applicable  lo  both  courts,  Jgnoranfia.  legis  nanuuin  er- 
cusat. — 1  Story's  Eq.  (4ili  ed.)  123,  ^^  1  lO-l  I,  and  authorilie.s 
cited  in  note  2.  Tliegrotuul  upon  which  this  maxiu)  is  founded, 
as  suggested  by  Lord  Ellenborough  in  liilbio  v.  Lamby,  2lCasl, 
4G9,  and  adopted  by  Judge  Story,  is,  that  were  the  law  other- 
wise, there  is  no  saying  to  what  extent  the  excuse  of  ignorance 
might  not  be  carried,  and  that  nothing  would  he  more  liable  to 
abuse,  or  contribute  more  to  embarrassing  litigation,  than  to  per- 
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mit  parties  to  overhaul  tlieir  most  solemn  contracts  and  to  re- 
claim property  upon  the  pretence  that  they  were  ignorant  of  the 
law  operating  on  their  title. — 1  Story's  Eq.  §111.  But  although 
the  rule  is  thus  broadly  laid  down,  "  that  ignorance  of  the  law 
shall  not  affect  agreements,  nor  excuse  from  the  legal  conse- 
quences of  particular  acts,"  (ib.;  1  Fonb.  Eq.  B.  1,  ch.  2,  §  7, 
note  V,)  still  there  is  a  numerous  class  of  cases  which  have  been 
solemnly  adjndgcd  not  to  fall  within  its  influence,  as  being  with- 
out its  reason  and  spirit.  It  would  subserve  no  good  purpose 
to  swell  this  opinion  with  an  examination  of  the  great  number  of 
cases  which  have  been  decided,  bearing  upon  this  question,  and 
which,  from  their  number  as  well  as  contrariety,  serve  rather  to 
bewilder  than  enlighten  the  inquirer  for  a  stable  and  correct 
principle  of  decision.  We  will  content  ourselves  by  refering  to 
the  general  principles  of  equity  applicable  to  the  case  before  us. 
The  desire  to  suppress  frauds,  and  to  promote  good  faiih  and 
confidence  in  the  formation  of  contracts,  has  induced  the  courts 
of  equity  from  an  early  day  to  reform  written  instruments  so  as 
to  make  them  speak  the  true  intention  of  the  parties.  ''Courts 
of  equity,"  says  Judge  Story,  "have  not  hesitated  to  entertain 
jurisdiction  to  reform  all  contracts  where  a  fraudulent  suppress- 
ion, omission,  or  insertion  of  a  material  stipulation  exists,  not- 
withstanding to  some  extent  it  breaks  in  upon  the  uniformity  of 
ibe  rule  as  to  the  exclusion  of  parol  evidence  to  vary  or  control 
contracts ;  wisely  deeming  such  cases  to  be  a  proper  exception 
to  the  rule,  and  proving  its  general  soundness."  But  com- 
ing to  the  principle  which  we  conceive  embraces  the  oese  before 
US;  the  same  learned  commentator  says — "It  is  upon  the  same 
ground  that  equity  interferes  in  cases  of  written  agreements  where 
there  has  been  an  innocent  omission  or  insertion  of  a  material 
stipulation,  contrary  to  the  inleniion  of  both  parties,  and  under 
a  mutual  mistake.  To  allow  it  to  prevail  in  such  case  would  be 
to  work  a  surprise  or  fraud  on  both  parties,  and  certainly  upon 
the  one  who  is  the  sufterer."  The  above  quotation  is  so  appo- 
site to  th.e  case  at  bar  as  to  require  no  comment. — 1  Story's  Eq. 
§§  15o-4-5,  and  authorities  cited  in  note  2,  p.  176,  (4th  edit.) 
Tlie  case  before  us  is  briefly  this:  A  father,  having  a  daughter, 
unprovided  for  and  whose  husband  was  improvident,  determines 
to  vest  some  [)roperty  in  a  trustee  to  her  sole  and  separate  use 
for  life,  as  the  n^eans  for  her  support  &c.,   remainder  to  her 
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children,  &c.  Instructions  are  given  to  an  attorney  to  draw  the 
deed,  but  through  his  onnission,  the  words  "to  her  sole  and  sep- 
arate use,"  or  equivalent  expressions,  are  left  out — by  which 
mistake  of  the  attorney,  the  property  is  vested  in  the  improvi- 
dent husband  lor  life,  if  the  deed  be  not  refornied,  and  as  such 
is  now  about  to  be  wrested  from  its  appropriate  destination  to 
pay  the  debts  of  the  husband.  Thus  by  the  mistake,  the  whole 
object  of  the  gift  for  life,  as  well  as  the  intention  of  the  donor  in 
making  it  and  the  donee  in  receiving  it  is  defeated.  The' cre- 
ditors are  insisting  upon  this  mistake  in  framing  the  deed  to 
subject  the  property  to  their  executions  against  the  husband  of 
the  donee,  and  if  allowed  to  avail  themselves  of  this  accidental 
legal  advantage,  the  boon  of  the  father,  designed  for  the  comfort 
and  support  of  his  child,  is  to  be  enjoyed  by  strangers  to  his 
blood.  To  hold  that  they  may  do  so,  would  be,  in  the  language 
of  Judge  Story,  "to  allow  an  act,  originating  in  innocence,  to 
operate  ultimately  as  a  fraud,  by  enabling  the  party  who  receives 
the  benefit  of  the  mistake  to  resist  the  claims  of  justice  under 
the  shelter  of  a  rule  framed  to  promote  it." — 1  Story's  E.  §  155. 
Chancellor  Kent,  in  Gillespie  v.  Moon,  2  Johns.  Ch.  Rep.  59G, 
a  case  not  unlike  the  present  in  one  aspect,  said — "It  would  be 
a j great  defect  in  what  Lord  Eldon  termed  the  moral  juris- 
diction of  the  court,  if  there  was  no  relief  for  such  a  case." — 
Townshend  v.  Slangroom,  6  Ves.  236-S;  Hunkle  v.  The  Royal 
Exchange  Ins.  Co.,  1  Ves.  -317;  Langley  v.  Brown,  2  Atk.  31. 
In  Cloplon  v.  Martin,  1 1  Ala.  187,  the  vendor  procured  a  friend 
to  write  a  bill  of  sale  to  a  slave,  but  which,  by  the  agreement  be- 
tween the  vendor  and  vendee,  was  not  to  contain  a  covenant  of 
warranty  as  to  soundness,  the  slave  sold  having  before  that  time 
been  afflicted  with  fits;  but  iu  the  bill  of  sale  was  inserted,  "and 
said  negro  man  I  warrant  to  be  sound  ai  this  time." — Held,  that 
the  vendor  was  relievable  in  e(jui;y  from  the  covenant,  and  a 
perpetual  injunction  was  granted  against  the  suit  of  the  veudco 
upon  it.  See  also  Oneal  v.  Teague,  8  Ala.  315,  where  the 
court  tlirow  out  a  similar  intimation.  Our  conclusion  is,  that 
taking  the  allegations  of  the  bill  as  to  the  fact  of  mistake  as  true, 
which  we  must  do  upon  a  motion  to  dismiss,  it  is  competent  for 
the  Chancery  Court  to  rectify  the  mistake  by  reforming  the  (feed 
so  us  to  make  it  truly  speak  the  intention  of  the  donor.  'J'his 
efjaify  attacbea  to  the  property  contemporaneously  with  the  cxe- 
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cutlon  of  the  deed,  and  is  not  defeated  by  the  rendition  of  the 
judgment  and  levy  of  execution  on  the  part  of  the  husband's 
creditors.  In  Price  v.  Brassfield,  9  Ala.  573,  the  question  was 
left  open,  whether  lands  omitted  out  of  the  contract  of  sale  by 
mistake,  which  is  corrected  by  a  court  of  chancery,  were  bound 
by  the  lien  of  a  judgment  obtained  against  the  vendor  after  the 
contract  was  made,  but  before  its  correction.  Ormond,  J.,  in 
delivering  the  opinion,  said,  that  if  it  was  necessary  to  decide 
the  point,  the  court  would  be  inclined  to  think  that  the  omission 
to  insert  in  the  bond  for  title  a  part  of  the  land  actually  sold 
would  not  enable  a  judgment  creditor  to  claim  it  in  virtue  of  his 
lien,  whatever  the  rule  might  be  as  to  bojiajide  purchasers  from 
the  vendor  without  notice.  Judge  Story  lays  it  down  as  the 
rule,  that  courts  of  equity  will  interfere  as  against  judgment  cre- 
ditors and  correct  mistakes,  though  not  as  against  bona  fide  pur- 
chasers without  notice. — I  Story's  Eq.  §  1G5.  If  the  creditor 
in  this  case  can  be  said  to  have  an  equity  at  all,  it  is  certainly 
junior  to  that  of  the  cestui  qu^  trusty  and  must  therefore  be  post- 
poned, upon  the  maxim,  '•'■  qui  irrior  est  in  tempore  y or tior  est  in 
jutey  But  the  creditors  stand  in  no  better  condition  than  their 
judgment  debtor.  The  rendition  of  their  judgment  and  levy  of 
execution  vest  in  the  defendant  in  execution  no  greater  title 
than  he  had  before;  and  what  was  that  title.''  The  answer  is, 
conceding,  as  we  have  said,  the  facts  of  the  bill  to  be  true,  he 
had  a  mere  legal  title  in  the  slaves  for  the  life  of  his  wife,  occa- 
sioned by  a  clerical  mi.^prision,  but  in  the  contemplation  of  the 
Chancery  Court,  not  the  semblance  of  equity.  The  cestui  que 
trust  then  does  stand  upon  an  equity  superior  to  the  creditors, 
and  consequently  the  court  may  become  active  in  her  relief. — 
It  will  be  observed  that  in  this  case  the  creditors  alone  resist  the 
reformation  of  the  instrument. 

But  it  is  said  the  application  comes  too  late.  We  do  not 
think  so.  Many  cases  may  be  found  in  which  similar  relief  was 
granted  afier  the  lapse  of  a  longer  period.  The  case  of  Gilles- 
pie V.  Moon,  supra,  may  furnisli  an  example.  Besides,  it  is  a 
fair  inference  from  the  allegations  of  the  bill,  that  the  mistake 
was  not  discovered  until  pointed  out  by  the  decision  of  this 
court — (Hale  et  al.  v.  Stone,  14  Ala.  S03) — and  laches  could 
not  in  equity  be  attributed  to  the  party  before  the  discovery  of 
the  mistake.     In  equity,  the  statute  of  limitations  begins  to  ru.i 
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from  that  period. — 2  Story's  Eq.  (4ih  ed.)  ^  1521,  a, — citing 
Brooksbank  v.  Smith,  2  Young  &  Coll.  58. 

We  come  to  the  only  remaining  point,  whether  the  bill  was 
properly  dismissed  for  want  of  proper  parties.  When  the  bill 
cont?>ins  equity,  the  question  as  to  parties  could  not  come  up  on 
a  motion  to  dismiss,  for  the  plaintiff  must  have  an  opportunity 
to  perfect  his  bill,  which  is  disallowed  him  if  it  be  dismissed. 
Hence,  in  such  cases,  if  the  objection  of  the  want  of  proper 
parlies  appear  on  the  face  of  the  bill,  the  practice  is  to  demur. 

But  the  case  before  us  goes  beyond  the  mere  question  of  pro- 
per parties,  and  falls  within  another  principle  of  equity,  namely, 
that  the  complainant  must  show  by  the  allegations  in  his  bill 
that  he  is  entitled  lo  the  relief  which  he  seeks. — McKinley  v. 
Irvine,  13  Ala.  6S1,  and  authorities  there  cited.  Does  the  com- 
plainant in  the  case  before  us  do  this?  He  is  a  dry  trustee  of 
the  legal  title,  holding  it  for  the  sole  purpose  of  conveying  it  to 
the  remainuer-men  upon  the  termination  of  the  life  estate  in  the 
wife — the  conduit  through  which  the  title  is  to  pass.  He  has 
no  beneficial  interest  whatever  in  the  property,  and  it  is  not  for 
him  to  say  to  the  donor,  you  have  given  too  little  or  too  much, 
or  have  made  a  mistake  in  your  directions  as  to  what  you  have 
given.  The  wife,  assuming  the  allegations  of  the  bill  to  be  true, 
is  in  equity  the  sole  owner  for  life  of  the  property ;  she  is  the 
party  wlio  must  by  her  next  friend  become  the  mover  for  the 
reformation  of  the  deed,  and  the  trustee,  who  is  merely  the  de- 
pository of  the  dry  legal  title,  may  be  made  a  party  either  com- 
plainant or  defendant.  But  he  has  no  equity  whatever — no  title 
to  relief  upon  his  own  allegation,  but  only  upon  the  allegations 
of  the  wife.  In  this  case,  the  wife  is  not  made  a  party  at  all, 
and  as  she  is  the  only  person  who  is  entitled  to  invoke  the  aid 
of  the  Chancery  Court  to  correct  the  mistake,  it  is  very  clear 
upon  j)rinciple  that  the  trustee  alone  has  no  power  whatever  to 
move  in  the  matter;  he  shews  no  equity  in  his  bill,  and  therefore 
it  was  properly  dismissed  for  that  reason.  The  chancellor,  we 
think,  correctly  decided  the  case,  but  for  a  wrong  reason. 

Let  the  decree  be  affirmed. 
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1.  AVhere  a  deed  of  assignment  is  beneficial  to  creditors,  their  assent  will 
be  presumed. 

2.  If  a  deed  of  assignment  is  not  fraudulent  on  its  face,  a  charge,  ■which  af- 
firms that  proof  nf  its  execution  and  due  registration  and  of  the  bona 
Jides  of  the  debts  secured  by  it  raises  the  presumption  that  it  is  not 

frau  Julent  in  fact,  is  not  erroneous.     Such  charge  is  in  effect  but  an  af- 
firmance that  it  is  not  fraudulent  on  its  face. 

3.  A  sheriff  cannot  be  held  liable  for  failing  to  make  the  money  on  an  exe- 
cution, if  the  defendant,  during  the  time  the  execution  was  in  the  sher- 
iff's hands,  had  no  property  in  his  possession,  unless  it  be  shown  that  he 
was  the  owner  of  property,  which  could  have  been  levied  on,  and  of 
which  the  sheriff  had  notice  ;  but  if  the  defendant,  during  such  time,  was 
in  the  possession  of  property,  and  the  t-her.ff,  without  rcfeoriing  to  the 
steps  necessary  to  protect  himself  from  liability,  returns  the  execution 
unsatisfied,  he  assumes  the  burden  of  showing  that  the  property  was 
not  6ul»jeot  to  the  execution,  and  unless  he  does  so,  must  be  held  liable 
to  the  plaintiff. 

4.  A  deed  of  assignment  for  the  benefit  of  creditors  is  not  vitiated  by  the 
fraudulent  intent  of  the  grantor  alone. 

5.  The  validity  of  a  deed  of  assignment  for  the  benefit  of  creditors  cannot 
be  affected  by  the  subsequent  unauthorised  acts  or  admissions  of  the 
grantor,  nor  of  the  trustees,  when  they  have  no  beneficial  interest  in  the 
property. 

6.  If  two  persons  be  in  the  joint  possession  of  property  and  one  alone  hu 
the  title,  the  faw  will  refer  the  possession  to  the  title. 

7.  A  party  cannot  be  heard  to  com[)lain  of  an  error  which  could  not  have 
operated  to  his  prejudice. 

8.  The  rule  in  regard  to  the  relevancy  of  testimony  is,  that  facts  and  cir- 
cumstances, which,  when  proved,  are  incapable  of  affording  any  reason- 
able presumption  or  inference  in  reference  to  a  material  factor  inquirj 
involved  in  the  issue,  cannot  be  given  in  evidence. 

9.  A  reason  for  doing  an  act,  when  tne  reason  is  founded  on  a  rumor,  is 
not  admissible  in  evidence. 

Error  to  the  Circuit  Court  of  Montgomery.  Tried  before 
the  Hon.  Geo.  W.  Stone. 

This  was  an  action  of  debt  by  the  plaintiff  in  error  against 
the  defendants  in  error  on  the  official  bond  of  William  .J.  Camp- 
bell, late  sheriff  of  Coosa  county,  to  recover  the  amount  due  on 
an  execution  in  favor  of  David  Wheeler  against  one  Jeremiah 


JANUARY  TERM,  1850. 567 

The  Governor,  use  &c.  v.  Caropbell  et  als- 

M.  Friou,  which  execution  was  placed  in  the  hands  of  said 
Campbell  on  the  1st  day  of  October  1840,  returnable  to  the 
spring  term  1841,  of  the  Circuit  Court  of  said  county,  and  up- 
on which  it  is  suggested  thai  Campbell  could  have  made  the 
money  by  due  diligence,  but  failed  to  do  so.  There  were  sev- 
eral exce[)flons  taken  to  the  ruling  of  the  Circuit  Court  in  regard 
to  the  exclusion  of  testimony,  all  of  which  will  be  understood 
by  reference  to  the  opinion.  The  evidence  adduced  on  the 
trial  by  the  plaintiff  tended  to  show  that  said  Friou,  during  the 
time  the  execution  was  in  the  sheriff's  hands,  was  in  possession 
of  property  sufficient  to  satisfy  the  debt.  The  defendants  of- 
fered in  evidence,  after  proof  of  its  execution,  a  deed,  executed 
by  said  Friou  on  the  23d  day  of  March  1839,  and  duly  re- 
corded, by  which  he  conveyed  all  the  property  of  which  he  was 
possessed,  consisting  of  a  stock  of  goods,  debts,  slaves  and 
lands,  to  A.  B.  Dawion  and  Samuel  Friou,  in  trust  to  pay  vari- 
ous creditors  in  full,  and  after  their  payment,  to  divide  the 
residue  of  the  money  arising  from  the  sale  of  the  property  con- 
veyed among  such  of  the  other  creditors  of  the  grantor  as  should 
in  twelve  months  accept  the  provisions  of  the  deed  and  release 
him  from  their  demands,  and  if  anything  should  reniain,  after 
paying  off  this  second  class  of  creditors,  to  distribute  it  ratea- 
bly  among  those  who  should  have  declined  to  accept.  The 
defendants  then  proved  that  the  debts  of  the  prefered  creditors 
were  bona  fide  and  subsisting  debts  due  by  the  grantor ;  that 
some  of  them  were  paid  out  of  the  trust  fund  in  part,  and  one 
or  two  in  full,  and  that  some  of  the  creditors  of  the  second  class 
accepted  the  deed.  There  was  testimony  tending  to  show  that 
the  grantor,  after  the  execution  of  the  deed,  by  virtue  of  a 
power  of  attorney  from  the  trustees  retained  possession  of  the 
effects,  and  that  he  exercised  the  same  control  over  them  that 
he  did  before  the  assignment  was  made;  that  he  remained  in  pos- 
session of  the  slaves,  disposed  of  the  goods,  compounded  the 
debts,  and  used  the  money  arising  from  the  sales  of  the  goods 
and  collections  of  the  debts  extravagantly  and  without  restraint 
from  the  trustees ;  that  after  tlie  grantor's  death,  ths  lands  and 
slaves  were  sold  to  a  friend  of  the  grantor's  wile  for  a  small  sum 
compared  with  llicir  value;  and  that  some  of  ihem  were  secretly 
carried  out  of  the  State  by  Samuel  Friou,  one  of  the  trustees, 
who  was  quite  a  young  man,  a  brother  of  (he  grantor,  and  with- 
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out  capital.  There  was  other  testimony  detaihng  facts  and  cir- 
cumstances conducing  to  show  fraud  and  that  tliere  never  was 
in  fact  any  change  in  the  possession  of  the  property,  but  as  to 
this  point  it  was  conflicting.     The  court  charged  the  jury  : 

1st.  That  they  must  presume  the  assent  of  the  prefered  cred- 
itors in  the  deed  as  it  was  favorable  to  them. 

2d.  That  the  deed  was  not  fraudulent  on  its  face. 

3d.  That  the  proof  of  the  debts  secured  by  the  deed,  and  of 
its  execution  and  registration,  raises  the  presumption  that  the 
deed  was  not  fraudulent  in  fact,  until  the  facts  and  circumstan- 
ces given  in  evidence  destroy  that  presumption. 

4th.  That  if  the  defendants  had  proved  the  execution  of  the 
deed,  and  that  the  debts  named  in  it  were  bmm  fde  and  the 
deed  recorded  at  the  proper  time,  then  Campbell  and  his  secu- 
rities were  not  affected  by  any  secret  trust  intendied  for  the  bene- 
fit of  J.  M.  Friou,  unless  the  jury  were  satisfied  from  the  evi- 
dence, that  Campbell  knew  of  the  fraudulent  intent  on  the  part 
of  the  parties  to  the  deed. 

5th.  That  if  J.  M.  Friou  intended  to  delay,  hinder,  and  de- 
fraud his  creditors,  but  the  trustees  and  the  prefered  creditors 
cfid  not  join  in  that  intenirthe  deed  was  valid. 

6th.  That  if  the  deed  was  made  without  any  intent  to  delay, 
hinder,  and  defraud  creditors,  no  subsequent  acts  or  intents  of 
the  grantor  or  trustees  could  destroy  it,  so  as  to  make  the  property 
liable  to  execution  against  Friou,  unless  acquiesced  in  by  the 
creditors. 

7ih.  That  if  J.  M.  Friou  and  Samuel  Friou  were  both  in 
possession  of  the  property  after  the  execution  of  the  deed,  the 
law  would  refer  the  possession  to  the  title  and  would  presume 
the  trustee  in  possession,  if  he  had  by  virtue  of  the  deed  the 
legal  title. 

8th.  That  if  the  jury  believed  that  the  deed  was  executed 
with  a  fraudulent  intent  on  the  part  of  the  grantor  and  the  trus- 
tees, the  deed  was  void  as  against  creditors,  unless  the  proof 
showed  an  express  assent  to  it  on  the  part  of  the  prefered  cred- 
itors, and  the  result  would  be  the  same,  if  all  the  debts  secured 
by  the  deed  were  bona  Jidc. 

A  char^^e  was  asked  by  the  plaintiff  and  refused,  which  as  it 
was  not  assigned  as  error,  it  is  unnecessary  to  insert.  To  the 
several  rulings  of  the  court  in  the  exclusion  of  evidence,  and  to 
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each  of  the  charges  given  the  plaintiff  excepted,  and  now  as- 
signs them  as  error. 

Pryor,  for  the  plaintiiF. 

Belser&Harris,  and  Elmore  &Yancey,  for  defendants. 

DARGAN,  C.  J. — That  the  law  presumes  the  assent  of 
creditors  to  a  deed  of  assignment  executed  by  an  insolvent 
debtor,  when  the  conveyance  is  beneficial  to  them,  is  now  so 
well  established  by  the  decisions  of  this  court,  that  the  question 
is  not  open  to  controversy. — Robinson  v.  Rapelye,  2  Stew.  86; 
Wiswall  V.  Ross  et  al.  4  Porter,  321;  Gazzam  v.  Pointz,  4  Ala. 
374;  Kennard  v.  Thompson,  12  Ala.  487.  In  the  case  of 
Smith  V.  Leavitt,  10  ib.  92,  the  deed,  out  of  which  the  con- 
troversy in  this  case  grows,  was  before  this  court,  and  it  was 
held  not  to  be  fraudulent  on  its  face,  and  the  provisions  such, 
that  the  assent  of  the  prefered  creditors  would  be  presumed. 
This  decision  fully  shows  that  there  is  no  error  in  the  first  and 
second  instructions  given  to  the  jury. 

2.  The  third  charge  is  ecjually  free  from  error.  It  merely 
affirms  that  the  execution  of  the  deed,  its  registration,  and  the 
proof  of  the  debts  intended  to  be  secured  by  it,  raised  the  pre- 
sumption that  the  deed  was  not  fraudulent  in  fact,  until  that 
presumption  was  overcome  by  evidence.  This  charge  amounts 
to  nothing  more  than  that  the  deed  was  not  fraudulent  on  its 
face,  and  that  it  required  evidence,  dehors  the  deed,  to  show  it 
to  be  fraudulent;  for  it  is  manifest  that  if  proof  of  the  execu- 
tion of  the  deed  and  of  the  debts  purporting  to  be  secured  by  it, 
would  not  raise  the  legal  presumption  that  the  deed  was  valid, 
when  it  appeared  that  it  was  recorded  in  proper  time,  then  the 
deed  must  be  fraudulent  on  its  face,  for  in  substance  it  shows 
nothing  more. 

3.  The  fourth  charge  is  in  the  following  language  :  "That  if 
the  defendants  had  proved  the  execution  of  the  deed  and  that 
the  debts  secured  tliereby  were  bonajidc  and  the  deed  recorded 
in  the  proper  time,  then  Campbell  and  his  securities  were  not 
affected  by  any  secret  trust  intended  by  the  parties  to  the  deed 
for  the  benefit  of  J.  M.  Friou,  unless  they  were  satisfied  from 
the  evidence  that  Campbell  knew  of  ihe  fraudulent  intent." 
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It  is  the  duty  of  a  sheriff  to  use  due  diligence  in-  the  execution 
of  process,  whether  final  or  mesne.  If  he  does  this,  he  dis- 
charges his  duty  and  cannot  be  held  liable,  although  he  has 
failed  to  execute  the  writ.  Thus,  if  a  defendant  in  execution 
be  not  in  the  possession  of  any.  property,  and  the  sheriff  has  no 
knowledge  that  he  has  any,  nor  by  ordinary  diligence  can  ascer- 
tain that  he  has,  and  none  is  pointed  out  or  shown  to  him  as  the 
property  of  the  defendant,  if  he  returns  the  writ,  no  property, 
under  such  circumstances,  be  couW  not  be  liable  although  it 
might  afterwards  appear  that  the  defendant  had  property  liable 
to  be  soid  under  the  writ.  To  hold  the  rule  to  be  otherwise 
would  be  to  hold  the  sheriff  liable  at  all  events,  if  the  defendant 
had  property,  although  the  sheriff  could  not  ascertain  the  fact  or 
find  the  property.  But  if  the  defendant  was  in  the  possession 
of  property,  the  presumption  of  law  then  is,  that  he  is  the  owner 
of  It,  and  that  it  is  liable  for  his  debts;  and  if  a  sheriff  under 
^uch  circumstances  returns  the  execution,  no-  property,  he  as- 
sumes the  burthen  of  proving  that  the  property  in  the  posses- 
.<ion  of  the  defendant  and  which  he  could  have  levied  on,  is  not 
liable  to  the  execution.  In  the  case  of  Minter  v.  iiigelow  &  Co. 
9  Port.  481,  it  was  said,  "  when  a^sheriff  returns  aa  execution, 
no  property  to  be  found  out  of  which  the  execution  can  be  sat- 
isfied, it  is  incumbent  on  the  plaintiff;  if  he  would  gaiusay  ?he  re- 
turn, to  show  that  it  is  presumptively  false.  TIjis  may  be  done 
l)y  showing  that  the  defeudam  is  in  possession  of  property,  and 
if  he  is  not  the  owner  of  it,  or  if  it  be  not  liable  to  tlie  execu- 
tion, it  will  devolve  on  the  sheriff  to  show  by  proof  that  such 
was  its  condition.  He  will,  however,  be  relieved  iiom  this 
burthen,  where  the  title  to  the  property  was  doHbtful,  if  he  has 
used  the  precaution  while  the  execution  was  in  his  hands,  to  re- 
quire a  bond  of  indemnity  of  the  plaintiff,  who  Ikis  declined  to 
comply  with  the  requisition.  In  the  case  of  Smith  v.  Leavitt, 
JO  Ala.  92,  Judge  Ormond,  speaking  of  this  same  deed,  said, 
•'  that  it  was  such  a  conveyance  as  may  be  a  jusiificaiitin-  to  the 
sheriff  in  refusing  to  make  a  levy,  or  in  restoiiflg  the  [yfoperty 
after  a  levy  had  been  made.  To  be  a  justification  tor  him,  it 
must  be  a  valid  transfer  of  the  property,  and  in  justifying  under 
it  he  assumes  the  burden  of  proving  the  deed  is  bona  fide  and 
effectual  in  law  for  the  purpose  for  which  it  was  made."  These 
decisions  affirm  the  rule,  that  if  a  defendant  in  execution  is  in 
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the  possession  of  property  and  the  sheriff  assumes  the  respon- 
sibiHty  of  returning  it,  no  property,  without  doing  any  thing 
more,  he  is  bound  when  proceeded  against  for  not  making  the 
money,  to  show  that  the  property  is  not  liable  to  the  execution, 
and  if  he  fails  to  do  that,  he  must  be  held  liable.  It  is  therefore 
clear  that  in  determining  the  liability  of  a  sheriff  for  failing  to 
make  the  money  on  an  execution,  whether  the  defendant  was  in 
possession  of  the  property  or  not,  becomes  an  important  inquiry.. 
If  it  be  shown  that  the  defendant  was  in  possession  of  none,  the 
sheriff  is  not  liable,  unless  it  can  be  shown  that  he  was.  the 
owner  of  property  on  which  a  levy  could  be  made  and  of  which 
the  sheriff  had  notice,  but  if  it  be  shown  that  the  defendantwas 
in  the  possession  of  property  which  could  have  been  levied  on 
by  the  sheriff,  and  without  taking  any  further  step  to  protect 
himself  from  liability,  he  returns  the  writ,  no  property,  he  is 
bound  to  show  that  the  property  is  not  liable  to  the  execution. 
Applying  these  rules  to  the  instructions  given,  we  think  the 
court  erred.  The  charge  assumes,  or  at  least  conveys  the  idea, 
that  the  rules  of  law  in  ascertaining  the  liability  of  tlie  sheriff 
are  the  same,  although  the  deed  was  fraudulent,  whether  J.  M. 
Friou  or  his  grantees  were  in  possession.  This,  we  have  seen, 
is  not  the  law.  The  testimony  furuisiied  us  by  the  record,  to 
say  the  least  of  it,  was  conflicting  as  to  whether  J.  M.  Frio.u  or 
the  trustees  named  in  the  deed  had  the  possession  of  the  pro- 
perty. It  was  therefore  a  material  quesiion  to  determine  who 
had  the  possession  in  fact.  The  charge  of  the  court  rendered 
this  inquiry  unnecessary  by  applying  the  same  rule  of  law  la 
ascertaining  the  liability  of  the  sheriff,  whetiiur  J.  M.  Friou  or 
his  grantees  were  in  possession. 

4.  The  fifth  charge  was  that  if  J.  M.  Friou  intended  to  de- 
lay, hinder  and  defraud  his  creditors,  but  the  trustees  and  the 
prefered  creditors  did  not  join  in  that  intent,  the  deed  was  valid. 
If  the  question  raised  by  tiiis  charge  could  be  considered  as  an 
open  one  in  this  court,  1  should  willingly  hold  tiiat  the  court 
erred,  for  the  fraudulent  intent  of  the  granior  must  render  tlio 
deed  void  as  against  creditors  intended  to  be  defrauded  by  it, 
unless  the  grantee  can  place  hiiujelf  on  a  ground,  or  in  a  condi- 
tion not  to  be  atfecled  by  the  fraud,  and  1  know  of  no  coiiditiou 
that  such  a  grantee  can  assume  to  avoid  the  effect  of  tlio  fraudu- 
lent intent  of  the  grantor,  unless  it  be  that  of  a  (xina  jHc  pur- 
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chaser  for  a  valuable  consiHeralion  without  notice.  But  we  are 
satisfied  that  the  previous  decisions  of  this  court  settle  the  ques- 
tion, that  tl.e  fraudulent  intent  of  the  grantor  alone  in  a  deed  of 
trust  cannot  affect  the  rights  of  the  creditors  intended  to  be  se- 
cured by  it,  unless  they  have  participated  in  that  intent.  In  the 
ca?e  of  Storer  v.  Herrington,  7  Ala.  H2,  the  question  arose 
whether  the  fraudulent  intent  of  a  mortgagor  affected  the  rights 
of  the  mortgagee  who  did  not  participate  in  thai  intent.  The 
consideration  of  the  mortgage  was  for  no  advance  of  money,  at 
the  time  it  was  executed,  nor  for  any  liability  then  incurred,  but  it 
Tvas  for  liabilities  previously  incurred  by  the  mortgagee  on  account 
of  the  mortgagor.  This  court  held  that  the  fraudulent  intent  of 
the  mortgagor  alone  did  not  render  the  deed  void.  In  the  case 
of  Anderson  v.  Hooks,  9  Ala.  704,  the  facts  were  that  Hooks 
was  the  security  of  Harris  to  the  Bank  of  Montgomery  by  note, 
dated  the  3d  of  April  1S41;  on  the  12th  of  May  1S42,  Harris 
executed  a  deed  to  him  conveying  real  and  personal  estate, 
with  authority  to  sell  the  san;e  and  from  the  proceeds  to  ext'n- 
guish  the  debt  due  the  Bank,  whenever  judgment  should  be 
rendered  in  favor  of  the  Bank;  the  deed  also  recited  that  Har- 
ris was  indebted  to  Stocks  in  the  sum  of  eleven  thousand  dol- 
lars, w4)ich  he  was  desirous  to  secure,  and  it  was  provided,  that 
if  this  debt  was  not  paid  in  eighteen  months,  Hooks  was  au- 
thorised to  sell  the  properly  and  pay  it :  Anderson,  a  creditor 
of  Harris,  sued  out  an  attachment  against  him  before  any  sale 
of  the  property  was  made,  and  caused  it  to  be  levied  on  it» 
The  question  arose  between  Hooks,  the  grantee,  and  Ander- 
son, a  creditor  of  Harris,  and  it  appeared  that  the  debt  named 
in  the  deed  as  due  to  Stocks  was  simulated,  and  was  inserted 
by  Harris  to  defraud  his  other  creditors,  but  it  also  appeared 
that  Hooks  was  not  privy  to  that  fraudulent  intent.  This  court 
held  that  the  fraudulent  intent  of  Harris  alone  did  not  avoid  the 
deed  as  to  Hooks.  In  both  the  cases  refered  to,  the  convey- 
ance was  intended  to  secure  precedent  debts  merely;  the  gran- 
tor in  both  cases  intended  not  only  to  secure  the  debts  named 
in  the  deed,  but  also  to  defraud  his  other  creditors  :  Yet  it  was 
considered  that  the  fraudulent  intent  of  the  grantor  alone  was 
not  sufficient  to  avoid  the  deed  as  against  the  creditors  secured 
by  it.  These  authorities  are  directly  applicable  to  the  case  be- 
fore us,  and  must  be  considered  conclusive  of  it.     We  must 
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therefore  hold  that  there  is  no  error  in  this  chiiraie.  The  criti- 
cism  on  this  charge,  that  it  conveyed  the  idea  that  the  fraudu- 
lent intent  of  the  grantor,  even  if  participated  in  by  thejcrediiors 
intended  to  be  secured  by  the  deed,  wouUi  not  render  it  void, 
unless  the  trustees  also  were  privy  to  that  intent,  ue  think  is 
sufficiently  answered  by  the  plain  meaning  of  the  charge  itself. 
The  meaning  t!)at  the  court  intended  to  convey  was  that  the 
fraud  of  the  grantor  alone  di<l  not  render  the  deed  void,  if  neither 
the  creditors  nor  the  trustees  participated  in  it,  and  we  are  sat- 
isfied that  the  jury  must  have  so  underotood  the  court. 

5.  The  sixth  charge  given  to  the  jury  is  also  free  from  error. 
Jn  the  case  of  Graham  v.  Lockhart,  S  Ala.  I,  this  court  held 
that  the  admissions  made  by  a  tru.jtee  in  a  deed  of  trust,  he 
having  no  beneficial  interest  in  the  properly  conveyed  by  it, 
eould  not  be  recieved  as  evidence  to  defeat  the  rights  of  the 
cestui  que  trust.  In  the  case  of  Cowling  v.  Douglas,  4  Ala.  20G, 
it  was  held  that  the  omission  of  a  trustee  in  a  deed  of  trust  to 
sell  the  property  and  execute  the  trust  according  to  the  provis- 
ions of  the  deed,  did  not  render  the  deed  void.  Indeed  it  is 
evident  on  principle,  that  if  the  deed  was  valid  at  the  time  of  its 
inception,  the  rights  of  the  creditors  under  it  vested  absolutely, 
and  cannot  be  affected  by  the  subsequent  acts  or  admissions  of 
the  trustees  who  have  no  uiterest  in  the  property  aud  which  are 
not  in  pursuance,  but  in  violation  of  the  trust. 

6.  The  seventh  charge  states  a  legal  truism,  for  if  two  be  in 
the  joint  possession  of  property,  but  the  title  i?  in  one  alone, 
the  law  will  refer  the  possession  to  the  title.  The  owner  could 
not  be  said  to  be  out  of  possession  of  any  part  or  portion  of  the 
property,  and  if  in  possession,  he  must  be  possessed  according 
to  his  title.— Orr  v.  Pickeit,  3  J.J.  Marshall,  280. 

7.  The  eighth  instruction  to  the  jury,  if  erroneous  at  all,  was? 
beneficial  to  the  plaintiff  in  error.  It  was,  that,  if  the  deed  was 
executed  with  a  fraudulent  intent  on  the  [)artof  the  grantor  and 
the  trustees,  it  was  void.  We  have  seen  that  the  fraudulent  in- 
tent of  the  grantor  alone  will  not  avoid  a  deed  intended  to  se- 
cure hma  fide  debts,  if  the  creditors  do  not  pariicipate  in  that 
intent.  A  charge,  therefore,  that  liohU  the  deed  void,  if  the 
trustees  participated  in  the  fraud,  although  they  had  no  interest 
in  ihe  pro]>erty,  cannot  certainly  prejudice  the  party  seeking  to 
set  aside  the  deed4 
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We  do  not  feel  at  liherfy  to  examine  the  assignment  of  errors 
growing  out  of  the  refusal  of  the  court  to  give  the  instructions 
prayed  by  the  plaintiff  in  error.  This  assignment  of  errors  was 
abandoned  on  the  first  argument  of  this  cause,  and  was  not  con- 
sidered by  the  court  in  the  opinion  heretofore  pronounced.  A 
re-argument  was  granted,  but  not  for  the  purpose  of  re-assign- 
ing as  error  the  refus^al  of  the  court  to  give  those  instructions, 
nor  of  examining  the  question  growing  out  of  the  refusal. 

8.  The  remaining  questions  grow  out  of  the  ruling  of  the  court 
in  admitting  and  rejecting  testimony.  Il  appears  that  Campbell, 
the  sheriff,  and  J.  M.  Friou,  the  grantor,  had  been  partners  in  trade, 
but  had  dissolved  in  the  year  1838.  A  witness,  to  whom  the 
firn)  had  been  indebted,  w:is  offered  by  the  plaintiff  to  prove 
that  Campbell  said  in  a  conversation  with  him,  after  the  execu- 
tion of  the  deed  of  trust,  tiiat  Friou  was  an  extravagant  man 
and  would  not  pay  his  debts,  and  that  he,  the  witness,  would 
have  trouble  in  getting  the  proporiion  of  the  firm  debt  due  from 
Friou.  'J'he  rule  in  reference  to  the  relevancy  of  testimony  is, 
that  facts  and  circumstances  which,  when  proved,  are  incapable 
of  affording  any  reasonable  presumption  or  inference  in  regard 
to  the  material  fact  or  inquiry  involved  in  the  issue,  cannot  be 
given  in  evidence.  The  propriety  of  this  ride  must  be  admitted 
by  all,  when  we  reflect  that  every  fact  or  circumstance  given  in 
evidence  may  be  controverted,  and  if  a  party  could  be  per- 
mitted to  give  in  evidence  lacts  or  circumstances  which  could 
afford  no  light,  by  which  to  ascertain  the  truth  of  the  material 
matter  in  dispute,  many  embarrassing  questions  would  be  pre- 
feiited,  both  for  the  court  and  jury,  which,  when  solved,  would 
not  advance  us  one  step  in  the  material  inquiry.  Such  ques- 
tions might  embarrass  the  court,  and  often  mislead  the  mind  of 
the  jury  from  the  true  matter  or  point  in  dispute.  The  only 
inquiries  or  questions  in  dispute  between  the  parties  must  have 
been,  was  the  deed  fraudulent,  and  did  Campbell,  the  sheriff, 
know  it  to  be  so?  That  tie  sheriff  said  to  the  witness  that 
Friou  was  an  extravagant  man,  tended  to  solve  neither  the  one, 
nor  tlie  other  of  these  inquiries;  it  neither  showed  fraud  in  the 
deed  nor  a  knowledge  of  that  fraud  on  the  part  of  Campbell. 
The  "ourt  also  correctly  exchhied  the  testimony,  which  showed 
that  Canjpbell  in  J83S  recommended  Friou  to  merchants  in 
Ntw  York  as  worthy  of  credit,  ar.d  as  worth  nine  thousand  dol- 
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lars.  We  do  not  see  what  legitimate  inference  could  be  drawn 
from  such  evidence,  or  what  light  it  could  afford  in  arriving  at 
the  truth  of  the  questions  involved  in  this  cause.  Of  the  same 
character  is  the  testimony  tending  to  show  the  acts  of  Campbell 
and  Dawson,  in  reference  to  the  deed  of  trust  executed  by 
Campbell.  We  cannot  conceive  on  what  principle  this  testi- 
mony could  have  been  permitted  to  go  to  the  jury.  Whether  the 
tieed  executed  by  Campbell  was  fraudulent  or  not,  was  not  a 
question  before  them.  To  permit  evidence,  tending  to  show 
the  deed  of  Campbell  to  be  fraudulent,  would  have  led  to  the 
examination  of  questions  entirely  distinct  from  the  issues  sub- 
mitted in  this  cause,  and  when  solved,  the  jury  would  not  have 
been  advanced  one  step  in  the  investigation  of  the  material  facts 
in  this  case. 

The  court  also  acted  correctly  in  rejecting  that  portion  of 
Dawson's  answer  to  the  fourteenth  cross-interrogatory  objected 
to  by  the  defendants.  The  motive  of  Dawson  in  dismissing  a 
suit  against  Snnth,  who  had  levied  on  a  portion  of  the  property 
conveyed  by  the  deed,  did  not  tend  to  prove  either  of  the  mate- 
rial inquiries  in  this  cause;  but  when  he  said  he  dismissed  the 
suit,  because  he  had  heard,  after  he  left  the  State,  of  the  fraudu- 
lent conduct  of  the  Frious,  its  illegality  is  manifest,  for  it  show.s 
that  his  reason  for  dismissing  the  suit  was  a  rumor  he  had  heard. 
To  permit  his  reason  for  doing  an  act,  founded  on  rumor,  to  be 
given  in  evidence  would  be  to  permit  the  effect  of  common 
rumor  to  be  given  in  evidence,  when  the  rumor  itself  would  bo 
illegal  testimony.  The  dismissal  of  the  suit  was  an  act,  and 
was  not  objected  to  by  the  defendants,  but  the  motive  or  reason 
why  Dawson  did  this  act  is  clearly  illegal  evidence  and  was 
properly  excluded. 

We  have  thus  disposed  of  all  the  questions  that  grow  out  of 
the  ruling  of  the  court  and  which  have  been  presented  for  our 
revision,  and  our  conclusion  is  that  the  fourth  instruction  given 
by  the  court  to  the  jury  cannot  be  sustained.  The  judgment 
must  therefore  be  reversed  and  the  cause  remanded. 
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1.  The  grant  of  a  license  by  the  commissioners'  court  to  estahlish  a  toll 
bridge  is  a  privilege,  in  its  nature  strongly  rest  mbiing  a  francliii.e  >iviinted 
by  the  State,  and  in  general  must  be  governed  by  the  same  principles. 

2.  Where  the  comniissioners'  court  grants  to  a  party  a  .iccn'se  to  es^tabiish 
a  toll  bridge,  on  a  condiiion  to  be  performed,  and  he  is  in  post«e8i-ion  of 
the  privilege,  his  right  to  its  enjoyment  cannot  be  called  in  qnefction  by 
an  individual,  on  the  ground  of  his  failure  to  perform  the  condition.  Such 
a  power  belongs  exelubively  to  the  commissioners'  court. 

3.  The  5th  section  of  the  act  of  1839,  which  provides  fbut  no  licensed  toll 
bridge  or  ferry  shall  be  established  on  the  same  water-course,  within  two 
miles,  by  water,  of  aiiy  toll  bridge  or  ferry  already  establihhed,  was  in- 
tended to  limit  the  power  of  the  commissioners'  court,  and  not  to  enlarge 
the  privilege  of  wrong-doers. 

4.  Under  the  proviso  to  the  Ist  section  of  the  act  of  1839,  relative  to  the 
establishment  of  toll  bridges  &c.,  any  person  may  establish  a  private 
bridge,  but  it  muA  be  limited  to  his  own  use. 

6.  A  court  I  f  equity  will  grant  a  perp;  tual  injunction  to  restrain  the  owner 
of  a  private  bridge  fr<  m  permitting  travellers  &c.,  subject  to  the  payment 
ot  toll  at  an  establish. jd  bridge,  to  pass  over  his  bridge,  in  violation  of 
the  rights  of  the  proprietor  of  the  esti.bli[-hed  bridge,  and  decree  to  the 
latter  a  pecuniary  recompense  for  the  losses  thereby  sustained. 

Error  to  the  Chancery  Court  of  Chambers.  Tried  before 
the  Hon.  Wilie  W.  Mason. 

Baugh,  for  the  plaintiffs  : 

An  injunction  will  be  granted  to  secure  to  a  party  the  eiijoy- 
iTient  of  a  privilege  confered  by  statute,  of  which  he  is  in  the 
actual  possession,  and  where  his  legal  title  is  not  put  in  doubt. 
Croton  Turnpike  Co.  v.  Ryder,  1  Johns.  Ch.  Gil. 

Where  one  has  a  grant  of  a  ferry,  bridge,  or  road,  with  the 
exclusive  right  of  taking  toll,  the  erection  of  another  ferry,  bridge 
or  road  so  near  it  as  to  create  a  competition  injurious  to  snch 
franchise,  is  a  nuisance,  and  this  court  will  grant  a  perpetual  iii- 
tunction  to  secure  the  enjoyment  of  the  statute  franchise,  and  to 
jirevent  the  use  of  the  rival  establishment. — Newburgh  Turn- 
pike Co.  V.  Miller  et  al.,  5  Johns.  Ch.  100. 

It  is  competent  for  a  court  of  chancery  to  protect  the  rights 
o;' persons  having  a  franchise,  by  injunction. —  Mayor  and  Al- 
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derroen  of  Columbus  v.  Rodgers  el  al.,  10  Ala.  Rep.  38;  5 
Johns.  Ch.  Rep.  111. 

The  owner  of  a  ferry  established  by  the  Legislature  is  pro- 
tected in  his  right  by  the  comniDn  law. — Stark  v.  McGowen,  1 
N.  &  McC.  387.  A  party  having  a  ferry  established  by  law 
can  restrain  the  use  of  a  free  bridge,  whereby  the  profits  of  the 
ferry  are  lost, — Gates  v.  McDaniel  &  Spurlin,  2  Stew.  211. 

All  exclusive  grants  or  franchises  ought  to  be  so  construed  as 
to  give  them  due  effect,  by  excluding  all  contiguous  competi- 
tion, which  would  be  injurious  and  operate  fraudulently  upon 
the  grant. — 3  Kent's  Com.  459.  The  common  law  declared 
all  such  invasions  of  franchises  to  be  nuisances. — lb. 

2.  The  court  in  considering  the  extent  of  powers,  look 
to  the  C7id  and  design  of  the  paities  and  to  the  suhstantiul  rather 
than  the  literal  execution  of  them. — Nelson  et  al.  v.  Troup  et  al. 
7  Johns.  Ch.  25.  Contracts  are  to  be  expounded  so  as  to  carry 
into  effect  the  intention  of  the  parties. — Watts,  ex'r,  v.  Shep- 
pard,  2  Ala.  Rep.  434;  Scott  v.  Babcr,  13  ib.  187. 

The  terms  of  this  grant  to  defendants  to  establish  the  new 
by-road  are  for  a  public  road  ;  the  defendants  cannot  use  it  for 
themselves  07ily;  for  the  condition  of  the  grant  would  fail,  and 
the  title  revert  back  to  the  grantors. — Newburgh  Turnpike  Co. 
V.  Miller,  5  Johns.  Ch.  114. 

By  reference  to  the  licence  granted  (o  plaintifis  and  the  bond 
executed  by  them  to  the  Judge  of  the  County  Court,  it  is  mani- 
fest that  the  contract  authorised  the  conjplainants  to  use  the  old 
bridge.  The  court  had  authority  to  do  so. — See  Clay's  Dig. 
613,  §  25.  The  court  had  the  authority  to  grant  the  license. — 
Clay's  Dig.  513,  §26.  The  testimony  shows  that  the  time 
had  expired  for  which  the  public  bridge  was  to  be  kept  up  by 
the  builders.  &c. 

Belsbr  &  Harris,  for  the  defendants : 

1.  The  license  issued  to  complainants  is  a  contract  between 
the  county  and  complainants,  by  which  the  right  to  collect  toll 
is  granted  on  the  condition  that  the  complainants  build  a  bridge. 
Thompson  v.  The  People,  23  Wend.  554,  238 ;  3  Kent's 
Com.  458. 

2.  Complainants,  before  they  can  complain  of  an  invasion  of 
their  license,  must  siiow  that  they  have  complied  with  the  con- 
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ditions  upon  which  their  right  to  collect  toll  was  to  accrue. — 
Lombard  v.  Cheever,  3  Gilm.  469  ;  The  People  v.  Thompson, 
21  Wend.  251;  The  People  v.  Utica  Ins.  Co.,  15  Johns.  358; 
Angel  &  Ames  on  Corp.  466;  Attorney  Gen'l  v.  Petersburg  & 
Roanoke  R.  R.,  6  Ired.  456;  Pres't  &  Directors  &c.  v.  Ryder 
et  al.,  1  Johns.  Ch.  611. 

3.  Defendants  have  a  right  to  build  a  bridge  over  two  miles 
by  water  from  the  bridge  claimed  by  complainants. — Clay's  Dig. 
514,  §  24. 

4.  Defendants  have  the  right  to  build  a  privnte  bridge  at  any 
place  on  their  own  land,  for  their  own  crossing. — Clay's  Dig. 
513,  §  26. 

5.  The  answers  and  evidence  show  that  the  bridge  built  by 
defendants  is  on  their  own  land,  and  is  a  private  bridge  kept  for 
their  own  use. 

PARSONS,  J. — The  plaintiffs  in  error  were  the  complain- 
ants below.  They  state  in  their  bill  that  the  commissioners* 
court  of  roads  and  revenue  in  Chambers  county,  on  the  4th  day 
of  December  1848,  granted  to  them  a  license  to  establish  a  toll 
bridge  across  Osenappa  creek,  in  that  county,  where  one  of  the 
public  roads  crosses  it,  and  to  erect  a  toll-gate  for  their  benefit 
for  the  term  of  five  years  from  that  time,  and  to  charge  the  rates 
of  toll  which  were  prescribed  by  the  commissioners'  court. 
They  exhibited  whh  their  bill  a  transcript  from  the  records  of 
the  commissioners'  court,  showing  the  grant  of  the  license,  the 
rates  of  toll,  and  the  bond  given  by  the  complainants  according 
to  the  statute.  They  state  further  that  they  acGordingly,  a<  great 
labor  and  expense,  established  the  bridge  and  toll-gate  and  be- 
came fully  possessed  and  in  the  exercise  of  their  privilege,  and 
that  their  bridge  was  the  crossing  place  of  the  mail  stage,  of 
many  travellers  &c.  subject  to  the  payment  of  toll ;  also  that 
defendant  Ellsworth  was  the  proprietor  of  a  line  of  mail  stages, 
and  that  the  defendant  Doolitile  was  his  agent ;  that  they  and 
the  other  defendants,  combining  &c-  with  the  assistance  of  other 
persons,  had  cut  out  and  opened  a  by-road  near  the  toll  bridge 
of  the  complainants,  and  built  thereon  a  new  bridge  across  the 
same  creek,  about  a  mile  from  the  bridge  of  the  complainants, 
and  that  the  by-road  at  each  end  intersects  the  public  road  and 
avoids  the  bridge  of  the  complainants.     The  bill  states  that 
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Ellsworth  had  turned  his  stages  &c.  upon  the  by-road,  and 
that  many  travellers  &c.  had  gone  upon  it,  avoiding  the  toll 
bridge. 

Ellsworth,  by  his  answer,  controverts  the  right  of  the  com- 
plainants to  the  toll-gate,  alleging  that  instead  of  erecting  a  new 
bridge,  according  to  their  contract  with  the  commissioners' 
court,  they  had  made  some  inconsiderable  repairs  upon  and  ap- 
propriated a  bridge  at  the  same  place,  which  had  been  erected 
by  authority  of  the  said  commissioners*  court.  He  statfes  fur- 
ther that  the  new  bridge  was  more  than  two  miles  by  water  from 
tiie  bridge  of  complainants,  but  within  that  distance  by  land.  He 
insists  that  he  had  a  right  to  erect  the  new  bridge  for  his  own 
use  as  stage  contractor  &c.,  and  admits  that  he  had  used  it  ac- 
cordingly. It  appears  by  the  answer  that  travellers  bad  been 
permitted  to  cross  at  the  new  bridge,  and  so  it  appears  that  by 
means  of  the  new  road  and  bridge  the  complainants  have  lost 
the  profits  of  the  stages  and  travellers.  It  is  also  evident  from 
the  answer  that  Ellsworth,  unless  restrained,  will  continue  to 
disturb  the  complainants  in  the  enjoyment  of  their  privilege. 
Without  noticing  the  other  defendants  at  this  moment,  we  will 
examine  the  question  between  the  complainants  and  Ellsworth. 
And  in  the  first  place,  it  is  clearly  a  proper  case  for  an  injunc- 
tion, according  to  the  facts  stated  in  the  bill. — Gates  v.  McDan- 
iel  &  Spurlin,  2  Stew.  211.  But  the  answer,  sustained  too  by 
the  evidence,  presents  several  matters  of  defence,  beyond  what 
appears  by  the  bill,  and  we  will  consider  them  in  their  order. 

It  appears  that  the  complainants,  at  small  expense,  repaired 
the  existing  bridge,  and,  having  erected  their  toll-gale,  became 
thus  fully  possessed  of  the  privilege  and  in  the  enjoymentof  its 
profits.  It  appears  that  this  bridge  was  in  the  proper  place,  or 
very  nearly  so,  and  that  it  was  safe  and  suflicient.  The  coun- 
sel of  the  complainants  contends  that  they  acquired  a  right  to 
the  existing  bridge  by  virtue  of  their  contractt  with  the  commis- 
sioners' court,  and  we  think  the  transcript  from  the  record  of  the 
commissioners'  court  in  some  degree  favors  this  argument,  for 
it  ap|)ear3  that  the  privilege  was  to  commence  from  the  day  of 
the  order  granting  the  license,  which  was  before  a  new  bridge 
could  have  been  built.  This  and  perh-ips  some  other  pans  of 
the  proceedings,  which  appear  by  the  transcript,  tend,  in  some 
degree,  to  support  the  conclusion  that  the  parties  intended  that 
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the  complainants  should  have  the  existing  bridge,  or  the  use  of 
it.  But  this,  we  think,  is  repelled  by  several  parts  of  the  trans- 
cript, from  vvliich,  we  are  inclined  to  think,  it  must  be  infercd 
that  a  new  bridge  was  contracted  for  and  expected.  It  might, 
perliaps,  be  infered  from  the  nature  of  lue  case  that  the  commis- 
sioners' court  intended  to  abandon  and  did  abandon  the  existing 
bridge,  and  that  the  complainants  therefore  had  a  right  to  ap- 
propriate it.  But  if  the  abandonment  and  the  right  to  appro- 
priate it  were  both  clear,  they  do  not  establi.^h  the  fact  o{  strict 
performance  of  the  undertaking  of  the  complainants,  which  was, 
as  we  thirds,  to  build  a  new  bridge.  There  is  no  question  but 
that  a  party  lo  whom  a  franchise  has  been  granted,  upon  condi- 
lions  to  be  performed  by  him,  must  perform  them  substantially, 
or  he  will  t'orfeii  the  franchise;  and  in  a  proper  proceeding  for 
tiiat  purpose,  the  forfeiture  will  be  declared  and  he  will  be  ousted 
of  the  privilege. — 'J'hompson  &  others  v.  1'he  People,  :23  Wend. 
537;  The  People  v.  Thompson  &  others,  21  Wend.  2'^o.  Ac- 
cording to  the  opinion  of  the  court  in  tiie  case  cited,  as  it  is  re- 
ported in  23d  Wend.  537,  a  substantial  [lerformaiice  of  the  con- 
ditions upon  which  such  grant  is  made  is  all  that  can  be  required 
where  the  condition  is  subsequent.  It  appears  by  that  case, 
that  if  the  party  vary  in  his  performance  from  t!ie  conditions  in 
an  immaterial  matter,  and  if  no  private  or  j)ublic  injury  resulted 
from  the  variation,  it  was  all  that  could  be  required.  Tarking  it 
as  true  thai  a  substantial  performance  of  conditions  subsequent 
in  such  cases  is  all  that  can  be  claimed,  and  that  the  performance 
is  substantial  if  it  answer  the  purpose  as  well,  and  if  no  injury 
can  result  Irom  it,  and  it  varies  only  in  what  is  immaterial, 
yet  it  is  obvious  that  many  questions  of  this  kind  may  be  ex- 
tremely perplexing,  and  it  maj-  be  difficult  to  bring  them  within 
any  genera!  rule.  But  it  is  certain  in  England,  in  respect  of 
franchises  grfinted  by  the  King,  that  he  may  waive  these  ques- 
tions and  consider  the  performance  as  sufficient:  And  it  is  as 
clear  in  respect  of  franchises  granted  here  by  the  Legislature, 
that  the  S'ate  may  waive  all  such  questions  and  accept  of  any 
performance.  It  is  therefore  a  wise  principle  of  law,  that  no 
individual  can  be  permitted,  more  especially  in  a  collateral  pro- 
ceeding, to  claim  or  to  establish  a  forfeiture  in  any  such  cases. 
This  ria^ht  be!oni>;s  to  the  Kino-  alone  hi  Eiiijland,  and  here  to 
the  State  alone,  and  this  is  to  be  accomplished  oniy  by  a  direct 
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proceeding  for  the  express  purpose,  as  by  scire  f/icUis,  (juo  war- 
runto,  or  information  in  the  nature  o(  quo  wananto.  And  it  is 
very  clear  that  the  King  in  England  or  the  Slate  here  may  waive 
strict  performance  and  accept  of  substantial  or  any  performance, 
whether  the  condition  be  precedent  or  subsequent,  and  that  after 
the  party  is  in  full  poisession  of  his  privilege,  ihe  manner  of  his 
performance  cannot  be  taken  advantage  of  by  individuals.  Con- 
fining ourselves  still  to  franchises  granted  by  the  State,  and  we 
may  add,  to  questions  arising  in  cases  at  law,  it  may  be  further 
remarked,  that  if  an  individual  may  take  advantage  of  the  man- 
ner of  performance,  or  of  any  such  thing,  a  singular  result 
might  he  produced.  He  might,  so  far  as  he  h  concerned, 
oust  the  pally  of  his  franchise;  but  if  the  Stale  should  accept  of 
the  performance,  or  waive  ihe  forfeiture,  then  the  franchise  would 
be  good  against  the  State  and  all  persons  except  the  one  who  had 
annulled  it,  which  is  inconsistent  with  the  nature  of  a  franchise. 
In  Angell  &  Ames  on  Corp.  507,  it  is  said  :  "  It  cannot  be 
shown  in  defence  to  a  suit  of  a  corporation,  that  the  j)laintiff's 
charter  was  obtained  by  h'aud ;  nor  especially  by  a  subscriber 
who  accepted  the  charter  and  assisted  in  putting  it  into  opera- 
tion. Neither  can  it  be  shown  in  defence  that  the  plaintiffs 
have  forfeited  their  corporate  rights  by  misuser  or  non-user. 
Advantage  can  be  taken  of  such  forfeiture  only  on  process  in 
behalf  of  the  State,  instituted  directly  against  the  corporation, 
for  the  purpose  of  avoiding  the  charter  or  act  of  incorporation, 
and  individuals  cannot  avail  themselves  of  it  in  collateral  suits, 
until  it  be  judicially  declared.  And  when  a  company  was  in- 
corporated for  the  purpose  of  removing  from  a  river  all  obstruc- 
tions to  the  free  passage  of  logs,  &c.  and  were  authorised  to 
demand  tolls  of  the  owners  of  logs,  &c.  freely  passing  down  the 
river,  in  an  aclion  to  recover  lolls  for  logs  that  jiassed  the  river 
freely,  it  was  held,  that  the  defendant  could  not  show  that  the 
corporation  had  not  removed  the  obstructions,  even  though  the 
act  of  incorporation  was  to  be  void,  if  they  should  not  be  re- 
moved witiiin  a  year,  and  more  than  a  year  had  elajjsed  before 
the  action  was  brought."  With  this  Chancellor  Kent  agrees. 
2  Kent's  (otnm.  ''i\2.  In  the  case  of  Tlie  Bank  of  Galliopo- 
lis  v.  Trimble,  G  B.  Monroe,  699,  the  court  held,  that  the  de- 
fendant could  uot  go  into  the  question  of  forfeiture  of  the  plain-l 
tiff's  cliarier  by  non-user  or  misuser,  or  for  a  failure  to  comply 
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with  the  requisitions  thereof  in  any  respect,  and  held  tliat  the 
question  of  forfeiture  could  only  he  determined  hy  a  direct  ju- 
dicial proceeding.  In  Adams  v.  Beach  &  Stuart,  6  Hill's*  R. 
(N.  Yoik,)  271,  it  was  held,  than  in  an  action  by  one  claiming 
the  right  to  take  toll  under  an  act  of  the  Legislature,  the  defend- 
ant may  show  that  the  franchise  has  been  repealed  or  surren- 
dered, or  that  it  has  expired  by  its  mvn  limitation,  but  not  that 
the  plaintiff  has  forfeited  it.  In  Townsend  v.  Blevvett,5  How. 
(Miss.)  It.  503,  which  was  an  action  to  recover  damages  for 
disturbance  of  a  bridge  franchise,  it  was  held  to  be  sufficient 
that  the  franchise  was  granted  and  the  plaintiff  was  in  possession, 
although  it  was  not  granted  to  him,  but  to  another  person  of 
whom  he  had  purchased  the  land,  but  it  was  not  certain  that 
the  franchise  had  passed.  In  Peter  v.  Kendal  el  al.  G  B.  &  C. 
the  action  was  case  for  disturbance  of  a  ferry,  and  it  was  held  to 
be  sufficient  for  the  plaintiff  to  prove  that  he  was  in  possession 
of  the  ferry  when  the  cause  of  action  arose,  and  that  neglect  of 
duty  by  the  owner  of  the  ferry  was  no  answer  to  the  action, 
allhou^^h  the  Crown  might  on  that  ground  repeal  the  grant  by 
scire  facias  or  quo  warranto  :  And  see  Duke  v.  The  Cahavvba 
Nav.  Co.npany,  16  Ala.  372.  In  speaking  of  forfeitures  in 
such  cases,  Chancellor  Kent  says,  "A  court  of  chancery  never 
deals  with  questions  of  forfeiture.  Ii  may  hold  trustees  of  a 
corporation  accountable  for  abuse  of  trust,  but  the  court  cannot, 
without  special  statute  authority,  divest  corporations  of  their 
corporate  character  and  capacity." — 2  Com.  313.  He  says 
that  such  subjects  are  exclusively  of  cotnmon  law  jurisdiction. 
And  it  is  clear  that  the  question  of  forfeiture  of  any  franchise 
granted  by  the  Legislature,  whether  to  an  individual  or  to  a 
company,  is  exclusively  of  common  law  jurisdiction.  What 
we  have  said  as  yet  has  been  in  relation  chiefly  to  franchises 
granied  by  the  King  or  by  the  Legislature,  and  the  authorities 
cited  in  general  applied  to  cases  at  law.  The  complainants  in 
this  case  claim  under  a  privilege  granted  by  the  commissioners' 
court  according  to  the  statute,  and  the  present  is  a  case  in  equity. 
It  is,  however,  a  privilege  in  its  nature  strongly  resembling  a 
franchise  granted  by  the  State,  that  is  to  say,  by  the  Legislature 
itseir,  and  we  think  they  must  in  general  stand  upon  the  same 
principles :  For  although  this  privilege  was  not  granted  by  the 
State  directly,  yet  it  was  granted  by  competent  public  authority, 
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acting  in  conformity  with  an  express  act  of  the  Legislature.  It 
comes  mediately  from  the  Legislature  itself.  There  may  be 
one  difference — it  may  be  uncertain  by  what  process  the  com- 
plainants may  be  ousted  from  their  privilege,  if  a  proper  cause 
should  exist.  But  the  remedy  given  by  the  statute  is  perhaps 
in  all  cases  sufficient.  The  person  to  whom  the  privilege  is . 
granted  is  to  give  bond  with  good  security,  payable  to  the  Judge 
of  the  County  Court  and  his  successors  in  office,  and  condi- 
tioned that  the  bridge  shall  be  well  built  according  to  the  grade 
of  the  road  and  kept  in  good  repair,  so  that  it  may  be  passed  at 
all  limes  with  safety  and  convenience;  which  bond  the  court 
may  require  the  party  to  renew  at  any  time  on  giving  him  ten 
days'  notice,  and  if  he  fail  to  do  so,  the  court  may  revoke  his 
license,  &c. — Clay's  Digest,  513,  §  26.  This  would  be  equiv- 
alent to  a  judgment  of  ouster  at  the  common  law.  The  com- 
plainants, as  has  been  said,  were  in  the  actual  possession  of  a 
bridge,  in  the  proper  place,  or  so  nearly  so  that  an  individual 
cannot  object  on  that  ground,  which  was  sufficient  for  the  pur- 
pose, at  least  for  ihe  present,  and  in  the  full  enjoyment  of  their 
privilege,  which  had  never  been  revoked  or  in  any  way  an- 
nulled. We  therefore  think  that  the  defendants  cannot  ques- 
tion the  right  of  the  complainants  to  their  privilege  on  the 
ground  upon  which  they  have  attempted  to  do  so.  Such  a 
right  belongs  exclusively  to  the  commissioners'  court,  and  it  may 
waive  it  whenever  it  may  seem  proper  to  do  so.  And  we  can 
see  no  reason  for  a  difterence  in  this  respect,  because  the  case 
is  in  equity.  As,  in  the  language  of  Chancellor  Kent,  '*  A  court 
of  equity  never  deals  with  questions  of  forfeiture,"  in  such 
cases,  the  chancellor  could  not  have  declared  one  in  the 
present  case,  and  consequently  the  defendants  could  not  make 
the  question. 

The  defendant  in  the  next  place  states  that  his  bridge 
is  more  than  two  miles  by  water  from  the  bridge  of  the 
complainants.  The  statute  upon  this  subject,  (Clay's  Dig. 
614,  ^  2\),)  is — That  no  licensed  loll  bridge  or  ferry  shall  be 
established  on  the  same  water  course,  wiUiin  two  miles  by  water 
of  any  toll  bridge  or  ferry  already  established,  with  certain  ex- 
ceptions which  are  not  material  in  this  case.  It  was  the  inten- 
tion of  this  statute,  we  think,  to  limit  the  power  of  the  court  in 
establishing  toll  bridges  and  ferries,  and  not  to  enlarge  the  privi- 


584  ALABAMA. 


Harrell  &  Croft  v.  Kllsvi-orth  ft  als. 


lege  of  wrong-doers.     This  case  therefore  is  not  affected  by 
that  statute. 

The  defendant  insists  that  his  road  and  bridge  were  made  for 
his  own  use  and  that  he  has  a  right  to  use  it  as  stage  contractor 
and  otherwise.     This  right  is  founded  on  the  proviso  of  the  act 
which  regulates  the  licensing  of  toll  bridges,  ferries  and  cause- 
ways.— Clay's  Dig.  G13,  '^26.     The  proviso  is  in  these  words: 
**'  Provided,  any  person  may  keep  a  private  ferry  &e.  at  which 
no  toll  is  charged."     We  think  this  was  intended  to  include  a 
bridge  as  well  as  a  ferry,  although  a  bridge  is  not  expressly 
mentioned.     But  whether  a  bridge  or  a  ferry,  it  must  be  a  pri- 
vate one,  that  is  to  say,  it  must  be  limited  to  bis  own  use.     To 
this  extent  he  may  draw  away  the  business  and  property  of  an 
established  bridge,  but  no  further.     If  he  permit  travellers  &c. 
to  pass  by  his  road  and  bridge,  that  would  otherwise  cross  the 
established  bridge,  it  is  a  violation  of  the  law  and  of  the  rights  of 
the  proprietor  of  the  established  bridge,  and  he  is  responsiWe 
for  it,  because  no  such  thing  was  intended.     He  must  use  his 
private  bridge  so  as  not  to  injure  others.     The  Legislature  hasf 
not  indicated  an  intention,  however,  to  limit  his  own  use  of  such 
private  ferry  or  bridge,  and  we  cannot  do  so.     Hence  we  think 
he  may  use  it  for  himself,  his  family,  his  stages  or  other  pro- 
perty, his   servants  and  agents,  and   in  short,  in  every  way  in , 
which  a  bridge  is  used.     If  he  should  permit  others  to  use'  it* 
under  any  false  pretence,  such  as  being  in  his  service,  he  would 
be  responsible  for  it.     We  therefore  think  that  Ellsworth  must 
be  enjoined  during  the  continuance  of  tin?  license  of  complain^ 
ants,  from   permitting  travellers  or  any  other  person  or  thing 
which  may  be  subject  to  the  payment  of  toll  at  the  bridge  of  the 
complainants,  from  passing  upon  his  road  or  bridge,  but  saving 
to  himself  all  his  rights,  as  defined  by  this  opinion. 

With  respect  to  the  other  defendants,  we  think  that  all  who 
participated  in  producing  or  continuing  the  disturbance  ought  to 
be  enjoined,  as  well  as  Ellsworth,  during  the  continuance  of 
the  privilege  of  the  complainants,  according  to  the  principles  of 
this  opinion,  and  with  a  saving  of  such  individual  rights  as  any  of 
them  may  have  of  using  the  new  bridge,  in  conformity  with  the 
principles  of  this  opinion. 

And  we  think  the  complainants  are  entitled  to  a  pecuniary 
recompense  for  their  losses  occasioned  by  the  disturbance  of 
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their  privilege,  and  tliat  an  accoiuil  thereof  should  be  taken,  in 
conformity  with  the  rights  of  the  parties  and  the  principles  of 
this  opinion. 

The  decree  of  the  chancellor  is  reversed  and  the  cause  re- 
manded, to  be  proceeded  in,  not  inconsistently  with  the  views 
above  expressed. 


TARDY  vs.  MURRY  &  DURAND,  Ex'rs,  &c. 

1.  A  ccrtifieste,  which  omits  to  show  the  time  at  which  the  writ  of  error 
issued  and  the  terra  to  wiiiuh  it  is  retiu-nable,  is  suScieot  to  authorifiO 
un  uffirnuiiice  of  the  Judgment. 

2.  If  a  writ  of  error  bd  not  returned  to  the  term  to  which  it  issued,  but  is 
abundoned,  by  the  party  afterwards  suing  out  a  new  one  returnable  to 
s  subsequent  term,  it  becomes  a  nullity,  and  a  certificate  issued  on  it, 
pending  the  second  writ,  will  not  authorise  an  affirmance  of  the  judgment. 

Motion  for  the  affirmance  of  a  judgment  rendered  in  the 
Circuit  Court  of  Mobile  in  favor  of  Tardy  v.  Murry  &  Durand, 
executors,  &c. 

Jewett,  for  the  motion. 

Stewart,  contra. 

CHILTON,  J. — Tardy  moves  to  affirm  the  judgment  of 
the  court  below  on  the  certificate  of  the  clerk.  We  should  un- 
der the  circumstances  grant  the  motion,  but  the  certificate  does 
not  conform  to  the  requisitions  of  the  statute. — Clay's  Digest, 
308-9;  ^  13.  It  does  not  "show  the  lime  at  which  the  writ  of 
error  issued,"  nor  the  term  of  the  court  to  which  it  issued. 
The  statute  expressly  re<|uire8  that  the  clerkS  certificate,  upon 
which  an  affirmance  may  be  had,  must  show  the  time  at  which 
the  writ  of  error  issued.  This  certificate  says  the  writ  was 
issued  in  1849,  but  whether  to  the  June  term  1849,  or  this 
term,  is  not  shown.  Indeed,  we  can  only  determine  by  infer- 
ence that  it  was  issued  to  this  court,  the  clerk  certifying  that 
38 
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the  judgment  was  superseded  until  the  cause  should  be  decided 
by  the  Supreme  Court.  The  motion  must  be  denied,  witU 
leave  to  renew  it  on  the  production  of  a  proper  certificate. 

Note  by  Reporter. — On  a  subsequent  day  of  the  term 
the  motion  for  an  affirmance  was  renewed  on  production  of  the 
proper  certificate,  which  was  resisted,  and  the  following  opinion 
was  delivered. 

CHILTON,  J. — On  a  previous  day  of  this  term,  a  motion 
was  made  to  affirm  the  judgment  in  this  cause  upon  certifi- 
cate. We  refused  to  grant  the  motion,  because  the  certificate 
did  not  conform  to  the  statute.  It  is  now  renewed  upon  the 
production  of  a  proper  certificate  by  Mr.  Jewett,  which  shows 
that  the  writ  of  error  was  sued  out  to  the  June  term  1849.  The 
motion  is,  however,  resisted  on  the  ground  that  on  the  4th  day 
of  this  month  a  new  writ  of  error  has  been  sued  out,  returnable 
to  the  next  term  of  this  court,  and  which  is  now  shown  in  court. 
Does  this  furnish  a  sufficient  reason  why  the  judgment  should 
not  be  affirmed  on  certificate? 

In  Haden  &  Everett  v.  The  United  States,  4  Port.  R.  395, 
it  is  intimated  that  a  writ  of  error  made  returnable  to  a  previous 
term  of  this  court,  but  which  was  not  in  fact  so  returned  but 
abandoned,  by  the  party  suing  out  another  writ,  became  a  null- 
ity— citing  4  Dallas  Rep.  21.  And  when  the  same  case  after- 
wards came  before  this  court,  it  was  held  that  if  the  party  fails 
to  file  the  transcript  at  the  time  to  which  it  is  returnable,  a  new 
writ  of  error  may  be  sued  out  at  any  time  before  the  affirmance 
of  the  judgment,  on  certificate. — 5  Port.  533.  When  it  is 
sued  out  and  is  pending,  it  is  very  clear  that  the  judgment 
should  not  be  affirmed  upon  the  old  writ  which  becomes  a  null- 
ity, according  to  the  decisions  just  quoted.  It  is  true  that  the 
record  under  the  new  writ  has  not  been  filed,  but  according  to 
the  rule  applicable  to  such  cases,  the  party  has  until  the  close 
of  the  third  day  of  the  next  term,  to  which  it  is  made  returna- 
ble, within  which  to  file  it.  So  that  under  the  previous  prac- 
tice of  this  court,  we  do  not  think  we  should  be  justified  in 
affirming  the  judgment  upon  the  old  writ  of  error  while  a  new 
one  is  pending,  upon  which  no  affirmance  can  be  had  at  this 
term. — 8  Ala.  490.     The  question  made  by  the  counsel  for  the 
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motion  upon  the  sufficiency  of  the  citation  to  hear  errors,  cannot 
affect  the  present  inquiry.  If  the  citation  be  insufficient,  the 
plaintiff  in  error  has  the  privilege  of  perfecting  it  within  the 
lime  prescribed  by  law. 

The  motion  is  consequently  denied. 

After  this  opinion  was  delivered,  it  occurred  to  me  that  un- 
der it  a  parly  might  avoid  the  affirmance  of  a  judgment  ud  in- 
Jiidtum^  but  for  the  three  years  statute  of  limitations  applicable 
to  writs  of  error,  merely  by  suing  out  new  writs  of  error  before 
each  term,  and  I  suggested  my  difficulty  to  the  counsel  and  re- 
quested the  papers  to  be  returned  that  I  might  look  into  it;  but 
a  moment's  reflection  has  satisfied  me  that  there  is  nothing  in 
this  view,  because  a  party  cannot  sue  out  a  new  writ  until  the 
first  becomes  a  nullity  by  not  being  returned  to  the  court  to 
which  it  is  returnable ;  and  as  a  new  w  rit  could  not  be  sued  out 
until  after  the  expiration  «f  the  term  to  which  the  first  writ  was 
made  returnable,  the  party,  against  whom  it  was  issued,  would 
always  have  the  term  to  which  it  was  returnable,  within  which 
to  affirm  on  cenificate. 

Dasgan,  C.  J.,  not  sitting. 


OLIVER  vs.  THfi  STATE 

1,  Wiiore  it  nppcars  timt  the  doceaseJ,  from  the  time  t!»e  wound  wo^  re- 
ceived, fifiy-iwo  days  before  his  death,  uniformly  expressed  the  beH»  t 
tliut  the  wound  wua  mortal,  that  hin  medical  attendant  hud  bo  iitfortncd 
him,  and  tliut  he  wus  paralysed  from  the  point  ut  vvhiu!)  the  ball  en- 
tered, just  beluw  the  shoulder,  to  his  feet,  a  sutfioient  predicate  is  laid  to 
authorise  the  admisaiun  of  a  statement,  made  three  days  before  bis  death, 
as  a  dying  declaration. 

2.  Such  circumstancen,  connected  with  tlic  iiomicilc,  ns  t\w  dccr'af^od,  if 
lirinp:,  wouM  b  allowed  to  testify  to,  may  be  the  suhj-'ct  matter  of  dy- 
inj5  dcci  iralions. 

3    The  dechirations  of  the  accu^icd,  inad-i  after  the  c^mmi'dion  of  the  act 
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with  VFbich  h^  Rtaiids  ehnigcd,  wliere  they  ftum  no  pr.it  (>f  the  rrx  gesla, 
are  not  ailmissible  in  his  favor  as  origitia),  iivdef.oi.dfnt  tcHtimony. 

4.  Thn  intent,  with  which  a  child  under  twelve  jears  of  sge  in  farcibly  ta- 
ken from  its  pjircnt,  \e  a  fact  to  he  irifcred  from  the  evider.ce,  and  lalla 
within  the  « xclnaive  proviiiCtf  of  the  jury. 

5.  The  law  will  justify  the  taking  of  life,  when  necessary  to  prr-Tcnt  the 
commishioQ  of  a  felony,  but  not  to  prerent  the  commission  of  a  mere 
trespass  on  the  person  or  property  of  anotlier. 

6.  The  necessity  that  will  justify  the  taking  of  life  need  Eot  be  actual,  but 
.  the  circumstances  must  be  Buoh  as  to  in)pre>8  the  mind  of  the  slayer 

with  the  reasonable  b<!itf  that  fuch  nfccpsity  h  inipcndirg. 

7.  Wlifclher  the  circumstances  are  such  as  to  create  a  reasonable  belief  in 
the  mind  of  the  elayer  that  a  nccfssity  exists  for  ti.ki!»g  the  life  of  ano- 
ther is  a  question  for  the  jury,  in  the  solutiou  of  which  they  may  con- 
sider tlie  condition  of  both  the  parties. 

8.  If  at  act,  amounting  to  mansinughtCT,  be  vofuJu'arHy  committod,  the 
statute,  Mithout  regard  to  the  circumi ranees  of  provocation,  fixes  the 
grade  of  the  offence,  and  pronounces  it  mantlaughtrr  in  the  first  degree. 

9.  Where  a  partv,  without  necessity,  kilU  tnoth..r  with  a  deadly  weapon, 
the  Jaw,  in  the  ab^enoe  of  proof  to  f^Low  thut  it  was  accidental,  will 
imi  ly  that  the  act  was  vcluntarily  done. 

Error  to  the  Circuit  Court  of  Talladega.     Tried  before  the 
Hon.  John  J.  Woodward. 

The  plaintiff  in  error  was  indicted  for  tlie  murder  of  one 
William  E.  Hammond.  Tha  evidence,  so  far  as  it  is  neces- 
sary to  a  proper  understanding  of  the  questions  raised  by  the 
assignments  of  error,  was  substantially  this:  The  accused  and 
the  deceased  married  sisters.  During  the  absence'  of  the  de- 
ceased from  home,  Mrs.  O'iver,  becoming  dissatisfied  with  her 
husband,  left  his  house  and  went  to  that  of  the  deceased,  car- 
rying with  her  her  children,  then  under  the  age  of  twelve  years. 
After  the  deceased  returned  and  on  the  day  before  the  homi- 
cide, the  accused  requested  one  Alexander  to  see  the  deceased 
and  asked  him  to  meet  him  at  Alexander's  house  for  the  pur- 
pose of  conversing  with  him  in  reference  to  his  wife  and  chil- 
dren, which  was  done  and  they  met  accordingly.  On  the 
morning  of  the  homicide,  the  accused  went  to  the  house  of 
Alexander  and  informed  him  that  the  deceased  was  to  bring  his 
wife  and  children  there  on  that  day  and  that  they  were  to  en- 
deavor to  settle  the  matter  between  him  and  his  wife.  About 
one  o'clock  on  that  day  the  deceased  arrived  and  with  him  the 
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wife  and  children  of  the  accused,  and  as  he  rode,  up  he  said  to 
the  accused,  "liere  they  are,  I  deliver  them  to  you."  It  appeara 
that  Mrs.  Oliver  was  desirous  of  going  with  her  children  to  the 
house  of  one  Ji.aifo.rd,  who  lived  in  Marshall  county,  Missis- 
sippi, and  that  the  accused  was  willing  that  she  should  do  so, 
upon  being  assured  that  the  children  would  not  be  removed 
from  there  and  would  be  delivered  to  him  wlven  required;  and 
for  the  purpose  of  obtaining  this  assurance^  the  accused  drew 
up  an  instrument,  which  he  required  Mrs.  Oliver  to  sign  and 
swear  to,  binding  her  not  to  remove  the  children  from  the  house 
of  Raiford  and  to  deliver  them  to  him  whenever  he  should  de- 
mand thera.  Mrs.  Oliver  was  willinij  to  sin^n  the  instrument  and 
take  tlie  oath,  but  upon  its  being  read,  the  deceased  remarked 
that  it  was  too  binding  and  she  should  not  do  it — that  Raiford 
was  in  a  moving  condition  and  if  he  moved  Mrs.  Oliver  would 
have  to  go  with  him.  To  this  the  accused  replied,  that  if  she 
did  not  sign  the  writing,  she  should  not  have  the  children,  and 
that  he  would  take  them  himself.  The  deceased  then  said, 
slapping  one  hand  in  the  other,  that  he  would  fake  them,  that 
he  was  not  afraid,  and  he  thereupon  rose  from  his  seal  and 
*'  took  hold  of  the  accused  from  behind  and  pushed  him  along 
before  him  out  of  the  passage  in  which  they  were  sitting,  some 
thirty  steps."  The  deceased  was  much  the  stoutest  man  of 
tile  two,  but  did  not  strike  the  accused,  nor  the  accused  him. 
Whilst  the  deceased  and  the  accused  were  thus  engaged  one  of 
the  witnesses  proposed  to  part  them,  when  Mrs.  Oliver  said, 
"Let  them  alone,  if  he  kills  him."  When  die  witness  ap- 
proached them  he  discovered  that  they  were  struggling  for  a 
pistol  which  was  held  in  front  of  the  person  M  the  accused — 
each  having  hold  of  it.  The  parties  fell,  either  by  the  deceased 
throwing  tliL"  accused,  or  by  the  accused  sinking  down  to  elude 
the  grasp  of  the  deceased,  and  the  witness  then  seized  the  pis- 
tol and  look  it  from  them.  The  deceased  being  on  top  asked 
the  accused  if  he  would  behavj  himself,  to  which  he  replied  at 
first  that  he  would  not,  but  afiervvaxds  that  he  would,  whereupon 
tlie  deceased  got  off  of  him.  On  rising,  the  accused  drew 
another  pistol  and  said,  "ril  be  damned  if  I  havri't  another  pis- 
tol," and  ho  shook  it  at  the  deceased,  but  said  further,  "1  did 
not  bring  it  for  yo!i,  nor  do  1  intend  to  hurl  you."  The  de- 
ceased replied,  "  I  have  weapons  too,  and  am  not  afraid,"  and 
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drew  a  knife  but  made  no  effort  to  use  it.  It  also  appears  that 
during  the  scuffle  the  accused  said  all  he  wanted  was  his  chil- 
dren. After  the  accused  had  drawn  his  second  pistol,  one  of 
the  witnesses  told  him  to  put  it  up,  and  he  thereupon  dropped 
it  to  his  side  and  walked  towards  the  house,  where  his  wife  and 
children  were,  and  the  deceased  and  the  witnesses  followed  him 
in  a  slow  walk.  The  accused  put  his  hands  before  him,  but 
what  he  did  was  not  seen,  and  on  reaching  the  entrance  to  the 
lionse  wheeled  and  fired  at  the  deceased,  inflicting  a  wound  of 
which  he  died  in  fifty-two  days  thereafter.  It  was  shown  by 
the  State  by  the  testimony  of  the  attending  physician  and  ano- 
ther witness,  that  from  the  first  the  deceased  had  uniformly 
expressed  his  belief  that  the  wound  was  mortal,  and  that  his 
medical  attendant  had  so  informed  him,  and  that  he  was  |jar- 
alyzed,  from  the  wound,  which  was  just  below  the  right  shoul- 
der, to  his  feet.  Upon  this  predirate.  the  State  offered  to  prove 
the  following  declaration  of  the  deceased,  made  three  days  be- 
fore his  death,  on  its  being  reported  tohinj,  tb.at  one  of  the  wit- 
nesses, on  an  examination  touching  the  matter,  had  sworn,  that 
he,  the  deceased,  at  the  house  of  Alexander  and  immediately 
after  the  accused  had  said,  if  his  wife  did  not  sign  the  writing  he 
would  take  the  children,  had  seized  the  accused  whilst  the  lat- 
ter was  sitting  in  his  chair — *'  There  must  be  some  mistake  in 
this — Oliver  was  in  the  act  of  rising  from  his  chair."  To  the 
admissibility  of  this  declaration  the  counsel  of  the  accused  ob- 
jected, but  tlie  court  overruled  the  objection  and  allowed  it  to 
go  as  evidence  to  the  jury,  whereupon  the  plaintiff  in  error  ex- 
cepted. The  facts  upon  which  the  only  exception  was  taken 
to  the  ruling  of  the  court  in  the  exclusion  of  testimony,  as  well 
as  the  charges  given  and  excepted  to,  are  sufficiently  set  out  in 
the  oi)inion  of  the  court. 


Rice,  for  the  plaintiff  in  error: 

1.  The  right  of  the  father  to  the  custody  and  services  of  his 
infant  children  (under  seven  years  of  age)  is  deemed  sacred 
both  by  human  and  divine  law.  Neither  a  dissatisfied  mother, 
nor  any  third  person  can  deprive  a  father  of  this  right. — King 
V.  Greenhill,  31  Eng.  Com.  Law  Rep.  153;  19  Wend.  Rep. 
16-24;  10  Vesey,  52;  Roberts  v.  Connelly,  14  Ala.  239. 

2.  Every  fatlicr  iias  the  right  to  defend  Iiis  person,   property 
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and  children  against  unlawful  violence,  and  may  employ  as  much 
force  as  is  necessary  to  j)revent  its  invasion. — The  State  v.  John- 
son, 12  Ala.  840;  Commonwealth  v.  Kenard,  8  Pick.  R.  133; 
Wharton's  Criminal  Law,  254-25S;  Stale  v.  Rutherford,  1 
Hawks,  457;  4  Black.  Com.  ISl;  The  State  v.  Roane,  2  Dev. 
Law  Rep.  58;  State  v.  Craton,  6  Iredell's  Rep.  174  to  176; 
Addis.  248,  cited  in  1  Wheeler's  Cr.  Cases,  257.  "*Se  et  sua 
Sefendcns'''  is  the  expression  of  law. — 1  Russel  on  Cr.  543, 
marginal  page. 

3.  The  right  of  defence  in  such  cases,  is  founded  on  the  law 
of  nature,  and  is  not,  nor  can  be  superseded  by  any  law  of  so- 
ciety.— Wharton's  Cr.  Law,  254. 

4.  If  a  man,  though  in  no  danger  of  serious  bodily  harm, 
through  fear,  alarm  or  cowardice,  kill  another,  under  the  imjjrcs- 
siott  that  great  bodily  harm  is  about  to  be  inflicted  on  him,  it  is 
neither  manslaughter  nor  murder,  but  self  defence — especially 
where  that  impression  is  produced  by  the  unlawful  conduct  and 
violence  oi  ihG  party  killed,  <5r  by  his  being  in  an  apparent  situa- 
tion to  do  harm. — Grainger  v.  The  State,  5  Yerger,  459;  2 
Starkie's  Ev.  950;  Wharton's  Cr.  Law,  258;  The  State  v. 
Rutherford,  1  Hawks,  457;  2  Wheeler's  Criin.  Cases,  507, 
(charge  of  Judge  Story;)  State  v.  Scott,  4lred.  415;  Copeland 
V.  The  State,  7  Humph.  R.  481.  The  reason  of  this  rule  is 
that  the  man  acts  from  an  tmptt/^e  which  he  cdin  neither  resist  nor 
suppress  by  the  exercise  of  his  reasoning  faculties ;  and  Ham- 
mond having  shown  that  he  had  malice  against  Oliver,  was 
**not  fit  to  be  trusted  with  a  dangerous  weapon  in  his  hand." — 
Foster's  Cr.  Law,  264 ;  Mawgridge's  Case,  cited  1  East's  Crown 
Law,  276. 

5.  The  forcible  taking  of  a  child  under  twelve  years  of  age, 
with  intent  to  detain  (or  conceal)  it  from  its  father,  is  a  felony  in 
Alabama.  So  is  the  malicious  or  fraudulent  taking  of  a  child, 
with  like  intent.— Clay's  Dig.  415,  §2^5  lb.  439,  §8. 

6.  The  same  rules  which  apply  to  a  personal  injury  to  the 
father,  must  apply  to  an  injury  to  his  relative  right  to  his  chil- 
dren.— Wharton's  Criminal  Law,  258;  7  Ala.  109. 

7.  Manslaughter  in  the  first  ilegree,  under  the  penal  code,  is  a 
cohintnrij  killing,  without  malice,  but  without  legal  excuse  or 
justification.  Every  case  of  manslaughter,  as  defined  by  the 
common  law,  (whelher  voluntary  or  involuntary  manslaughter,) 
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is,  under  our  penal  code,  manslaughter  in  the  second  degreey 
unless  it  is  proved  that  the  slayer  ^^tohtitarily  deyrived^''  the 
deceased  "  of  ///c."  The  loill  to  take  life — the  intent  to  kill — 
distinguishes  manslaugliter  in  the  first  from  manslaughter  in  the 
second  degree.  The  common  law  classification  of  manslaughter 
—voluntary  and  involuntary — is  superseded  by  our  penal  code. 
Clay's  Dig.  413,^§  3,  4;  Commonw.  v.  Gable,?  Serg. &Ravvle, 
428-434 ;  Wharton's  Grim.  Law,  224  ;  Read  v.  Austin,  9  Mis- 
souri R.  727;  cases  cited  from  N.  Ca.  Rep.  infra.  In  Penn- 
sylvania, the  common  law  classification  of  manslaughter  into 
voluntary  and  involuntary,  is  expressly  recognised  hy  statute. — 7 
Serg.  &  Rawle,  425.     Not  so  in  the  penal  code  of  Alabama. 

8.  The  will  to  take  life — the  intent  to  Icill,  must  be  proved 
beyond  a  reasonable  doubt,  by  the  State.  If  not,  it  cannot  be 
manslaughter  in  the  first  degree. — Coffee  v.  The  State,  3  Yer- 
ger,  283;  1  Russel  on  Crimes,  (top  pages,)  386-387,  notes;  2 
Starkie's  Ev.  948,  note  1. 

9.  The  question  of  intent,  is  always  a  question  for  the  jury. 
The  court  never  can  decide  it — even  where  a  deadly  weapon  is 
used.— Weed  v.  Evans,  2  Speers  (S.C.)  Rep,  232;  2  Wlieel- 
er's  Crim.  Cases,  508 — per  Judge  Story. 

10.  The  use  of  a  deadly  weapon  does  not  authorise  a  court 
to  pronounce  upon  the  intent;  because  an  indigrjity  offered  to 
the  person,  coupled  with  a  breach  of  the  peace,  will  extenuate 
a  homicide  to  manslaughter,  although  a  deadly  weapon  is  used. 
And  the  question  still  is  for  the  /*/??/,  whether  it  is  manslaughter 
in  the  frst  degree,  or  only  in  the  second  degree. — The  State  v. 
Tackett,  1  Hawks  Rep.  219;  The  State  v.  Yarbrough,  1  ib.  78  ; 
The  State  v.  Hill,  4  Dev.  &  Batt.  491;  U.  States  v.  TraverS;  2 
Wheeler's  Cr.  Cases,  508 — per  Judge  Story;  Rex  v.  Phillips, 
2  Cowper,  S30. 

11.  The  first  and  third  charges  of  the  court  did  infringe  the 
right  of  trial  by  jury.  They  took  from  the  jury  the  considera- 
tion of  the  question  of  intent.  The  third  charge  took  from  the 
jury  the  consideration  of  the  question  of  manslaughter  in  the 
second  degree,  and  cut  the  prisoner  off  from  the  benefit  of 
doubt  which  might  arise  as  to  the  degree  of  manslaughter.  Such 
charges  must  make  undue  impressions  on  the  minds  of  the 
jury,  and  ought  not  to  be  tolerated  in  grave  criminal  cases. 

12.  To  render  dying  declarations  admissible,  they  must  be 
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made  under  a  seme  of  imjicnding  death — ^"  an  almost  immediate 
dvssoluliony^-ZVhW.  Ev.  000-7;  I  (Jreenl.  Ev.  §  158;  Mont- 
gomery V.  The  State,  11  0!)io  II.  424  ;  McLean  v.  The  State, 
16  Ala.  674;  2  Barn.  &  Cress.  008. 

Attorney  General,  for  the  State : 

I.  The  dyhig  declaration?  of  Hammond  were  made  under 
such  a  sense  of  impending  death  as  to  render  them  admissible 
in  evidence. — 1  Greenl.  Ev.  §  loS;  1  East  P.  C.  356;  State  v. 
McLean,  16  Ala.  674,  and  authorities  there  cited. 

IL  The  conversation  of  prisoner,  after  the  killing,  with  Turner 
and  others,  and  their  advice  to  him  was  correctly  ruled  out. — 
Bradford  V.  Bush,  10  Ala.  3S9;  Stale  v.  McLean,  sujrru;  State 
V.  Tilly,  3  Led.  R.  424. 

III.  There  was  no  error  in  the  first  charge  of  the  court,  that 
if  deceased  had  taken  the  children  of  Oliver  under  the  circum- 
stances, it  would  have  been  no  felony.  The  "  intent  to  conceal 
or  detain  them"  was  wanting. — Clay's  Dig.  415,  §20. 

IV.  If  there  is  any  error  in  the  second  charge,  it  consists  in 
ruling  the  law  more  favorably  to  the  prisoner  than  it  really  is. 

1.  A  man  may  kill  another  to  j)revent  the  commission  of  a 
known  felony,  but  for  offenres  of  a  less  grade,  either  to  the 
person  or  property,  an  immediate  resort  to  deatlly  weapons 
and  the  killing  of  the  assailant  would  make  it  manslaughter,  if 
not  murder. 

2.  Parent  and  child  may  kill  an  assailant  in  the  necessary 
defence  of  each  other,  but  the  necessity  must  be  urgent,  actual 
ond  pressing.— 1  Hale  P.  C  484;  1  East  P.  C.  273;  United 
States  V.  Wiltberger,  3  Wash.  C.  C  llep.  52  L 

3.  Tl)e  belief  that  there  is  a  pressing  necessity  for  the  homi- 
cide, without  reasonable  grounds  for  th'it  belief,  will  not  justify 
it. — Wharton  Cr.  Law,  260 ;  1  Kast  272 ;  State  v.  Scott,  4 
Iredell,  415. 

4.  If  the  "grounds"  for  the  homicide  had  existed  and  were 
not  such  as  to  justify  the  prisoner,  certainly  his  bcfirj'  nterely 
that  they  did  exist,  would  not  justify  him  in  the  act. 

V.  The  Circuit  Court  charged,  the  least  offence  of  the  pri- 
soner under  the  proof,  was  manslaughter  in  the  first  degree. 

1.  Many  features  of  the  case  bear  the  impres3  of  murder, 
such  as  the  previous  preparation  and  concealment  of  deadly 
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weapons,  and  ihe  undue  advantage  taken  by  the  prisoner. — 1 
Russ.  on  Cri.  445-447;  Wharton  Cr.  Law.  260;  State  v.  John- 
son, 1  Ired.  5-54. 

2.  Our  stat;ute  makes  no  new  decision  of  manslaughter  from 
that  of  the  common  law.-  It  merely  designates  V9luntary  man- 
slauo;hter  of  the  first  decree — all  other* of  the  second.  The 
killing  in  this  case  was,  either  with  a  posuive  intent  to  kill  or  to 
do  some  great  bodily  harm,  either  of  which  will  make  the  kil- 
ling voluntary  and  of  the  first  degree. — Commonw.  v.  Gable,  7 
S.  &  R.  '423;  Clay's  Dig.  413,  §^^  3,  4. 

DARGAN,  C.  J.— Stephen  P.  Oliver  was  indicted  and  tried 
for  the  murder  of  Wm.  E.  Hammond,  in  the  Circuit  Court  of  Tal- 
ladega. The  jury  returned  a  verdict  of  guilty  of  manslaughter  in 
the  first  degree,  upon  which  the  court  sentenced  him  to  be  im- 
prisoned in  the  Penitentiary  for  the  term  of  two  years.  On  the 
trial  several  exceptions  were  taken  to  the  ruling  of  the  court, 
and  the  cause  is  brought  here  for  our  revision  by  a  writ  of  error. 

1.  The  first  assignment  of  error  is  that  the  court  admitted 
certain  declarations  of  the  deceased,  made  a  few  days  before  his 
death,  to  go  to  the  jury  as  evidence.  Dying  declarations,  made 
under  the  sense  of  impending  death,  are  admissible  as  evidence, 
when  the  death  of  the  deceased  is  the  subject  of  the  charge,  and 
the  circumstanees  of  the  death  are  the  subject  of  the  declara- 
tions.—Greenl.  Ev.  §§  1-56,  158.  It  is  essential  to  the  ad.r.issi- 
bility  of  such  declarations  as  evidence,  that  they  were  n)ade  un- 
der the  sense  of  impending  death.  It  is  this  condition  of  the 
declarant's  mind  that  gives  to  them  a  sanction  equivalent  to  an 
oath,  for  it  is  supposed  that  when  one  stands  on  the  verge  of 
time,  and  the  hopes  of  life  and  this  world  are  gone,  that  the  mind 
is  influenced  by  the  most  solemn  considerations  to  speak  the 
truth  alone.  But  the  condition  of  the  mind  of  the  declarant  is 
first  to  be  ascertained  by  the  judge  before  the  declarations  are 
to  be  received.  In  doing  this,  the  court  must  look  to  all  the 
circumstances  under  which  they  were  made,  and  if  they  be  suf- 
ficient to  induce  the  belief  that  the  deceased  made  them  under 
the  sense  of  impending  death,  the  declarations  are  admissible. 
McLean  v.  The  State,  16  Ala.  672,  and  cases  there  cited.  The 
declarations  in  the  case  before  us  were  made  three  days  before 
the  death  of  the  declarant,  but  from  the  time  he  received  the 
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wound  he  expressed  the  uniform  belief  that  he  would  never  re- 
cover, and  that  the  wound  was  mortal.  The  attending  physi- 
cian stated  that  iie  considered  the  wound  mortal,  and  had  so 
told  the  deceased ;  and  that  from  the  effects  of  the  wound  the 
deceased  was  paralysed  from  where  the  ball  entered,  just  below 
the  shoidder,  to  his  feet.  We  cannot  see  how  a  man  in  this 
condition — declaring  himself  that  he  cannot  live,  told  by  his  at- 
tending physician  that  his  wound  was  mortal,  and  entirely  para- 
lysed from  the  effect  of  the  wound — could  fail  lo  be  impressed 
wiih  ihe  sense  of  impending  death. 

2.  The  declarations  too  had  reference  to  the  circumstances 
of  the  death,  that  is,  they  refe'red  to  a  fact  in  coimeclion  with 
the  charge,  to  which  the  deceased  would  have  been  competent 
lo  testify,  had  he  been  living;  and  as  they  relate  lo  a  circum- 
stance in  connection  with  the  homicide,  to  which  the  deceased 
would  have  been  a  competent  witness,  they  were  properly  re- 
ceived as  evidence. 

3.  The  prisoner  offered  to  prove  that  on  the  day  he  shot  the 
deceased,  he  went  to  the  town  of  Talladega,  with  the  view  of 
surrendering  himself  as  a  prisoner;  that  on  his  way  he  met  with 
one  Turner,  and  told  him  that  he  had  shot  Hammond  and  was 
going  to  give  himself  up ;  and  that  after  reaching  Talladega  he 
gave  iuformation  to  the  same  purport,  when  he  was  advised  not 
to  surrender  hiniself  until  he  had  procured  persons  lo  become 
his  bail.  This  testimony  was  objected  to  by  the  State,  and  the 
objection  was  sustained.  It  is  certainly  incompetent  as  a  gen- 
eral rule,  for  a  party  by  his  own  declarations  after  the  act  is 
done,  to  make  evidence  for  himself. — McLean  v.  The  State,  16 
Ala.  072;  Bradford  v.  Bush.  10  Ala.  389;  Stale  v.  Tilley,  3 
Ired.  424.  Such  declarations,  however,  may  become  evi<lence 
if  they  form  a  part  of  ihe  res  gnUt,  or  if  they  are  introduced 
against  the  accused ;  then  all  he  said  must  go  lo  the  jury,  as 
well  such  portions  as  are  favorable  as  those  portions  that  are 
unfavorable  to  his  innocence :  Or  if  the  Stale  had  first  introduced 
evidence  timt  the  deceased  had  tied,  then  it  would  have  been 
competent  for  the  accused  to  have  shown  the  reason  of  his  flight, 
as  lliut  it  was  not  from  a  sense  of  guilt,  but  from  the  advice  of 
others,  or  from  any  motive  that  would  negative  the  idea  that  he 
fled  to  avoid  the  consequences  of  his  crime.  But  the  Slate  in 
this  case  did  not  bring  out  the  declarations ;  they  are  no  pan  of 
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the  res  gcstce,  nor  does  the  record  contain  any  evidence  to  show 
that  the  Slate  proved  or  offered  to  prove  that  the  accused  fled 
from  justice.  His  declarations,  therefore,  after  the  act  done, 
can  in  no  point  of  view  hecome  evidence  in  his  favor.  It  is 
true  that  one  witness  staled  that  he  arrested  Oliver,  and  that  he 
saw  the  deceased  every  day  after  the  wound  was  inflicted,  except 
for  a  few  days,  when  the  arrest  was  made;  but  we  cannot  infer 
from  this  that  there  was  evidence  before  the  jury  of  the  flight  of 
the  prisoner;  wo  can  make  no  intendment  in  favor  of  the  party 
excepting.  If  there  was  evidence  tending  to  show  that  he  had 
fled;  or  had  in  any  manner  avoided  an  arrest,  it  should  have 
been  shown  by  the  bill  of  exceptions.  As  this  was  not  done, 
the  declarations  of  the  prisoner  could  not  be  received  as  evi- 
dence, and  were  properly  excluded. 

Upon  the  testimony  that  was  introduced  the  court  charged 
the  jury — 1st.  That  if  Hammond  had  taken  the  children  of 
Oliver  under  the  circumstances,  he  would  not  have  been  guilty 
of  a  felony.  2^i.  That  if  there  was  an  apparent  necessity  for 
Oliver's  killing  Hammond  in  order  to  get  possession  of  his 
children,  he  then  was  justified  in  killing  him  ;  but  unless  Oliver 
had  reasonable  grounds  to  believe  that  the  necessity  was  appa- 
rent and  pressing,  that  it  did  not  justify  Oliver's  killing  him,  al- 
though Oliver  might  believe  it  did  exist,  od.  That  if  Oliver 
shot  Hammond  as  stated,  without  reasonable  ground  to  believe 
there  was  a  necessity  to  kill  him  in  order  to  prevent  his  taking 
his  children  from  him,  then  the  homicide  could  not  be  less  than 
manslauo-hter  in  the  first  degree. 

The  20th  section  of  the  3d  chapter  of  the  penal  code  enacts, 
that  •'  every  person  who  shall  maliciously,  forcibly  or  fraudu- 
lently lead,  take  or  carry  away,  or  decoy  or  entice  away  any 
child  under  the  age  of  twelve  years,  w>it-h  t^*e  intent  to  detain  or 
conceal  such  child  from  its  parent,  guardian,  or  any  other  per- 
son having  the  lawful  charge  of  such  child,  shall,  upon  convic- 
tion, be  pumshed  by  imprisonment  in  the  Penitentiary  for  a  pe- 
riod not  less  than  five  years," — (Clay's  Dig.  41-5,) — and  by  the 
8th  section  of  the  Sth  chapter,  all  offences  punisliJ^ble  by  im- 
prisonment in  the  Penitentiary  are  made  felonies. — lb.  433. 
Tlse  court  by  the  first  charge  undertook  to  pronounce  that  the 
deceased  would  not  have  been  guilty  of  a  felony  had  he  carried 
out  his  threat  and  taken  the  children  of  Oliver  from  him  by  force. 
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That  the  judge  overstepped  the  law  that  separates  his  disty  from 
that  of  the  jury  is  manifest;  for  whether  Hammond  would  iiave 
been  guilty  of  a  felony  or  not,  if  he  had  consummated  the  threat- 
ened act,  would  have  depended  on  the  intent  with  which  it  was 
done.  If  the  intent  had  not  been  such  as  would  have  rendered 
the  deceased  guilty  of  felony,  the  act  would  have  amounted  to 
a  trespass  only,  for  we  cannot  imagine  that  every  taking  of  a 
child  from  a  father  would  amount  to  a  felony;  as  if  a  grandfather 
or  other  relative  should  induce  a  child  to  leave  its  father's  house 
and  go  with  him,  though  this  should  be  done  without  the  knowl- 
edge of  the  father,  yet  if  the  act  was  the  mere  result  of  affection 
for  tfie  child,  or  the  desire  lo  have  its  company,  and  did  not 
spring  from  a  corrupt  intent  lo  detain  or  conceal  the  child  from 
its  parent,  it  could  not  amount  to  a  felony.  Nor  can  we  think 
that  if  the  father  and  mother  quarrel,  and,  being  about  to  sepa- 
rate, they  both  contend  for  the  possession  of  their  infant  children, 
that  a  stranger  would  necessarily  be  guilty  of  a  felony,  if  he  in- 
terfered and  protected  the  possession  of  the  mother,  or  even  took 
the  child  from  the  father  and  gave  it  to  the  mother,  for  he  might 
not  be  influenced  by  the  felonious  intent  of  detaining  the  child 
from  the  father.  Such  conduct,  however,  without  regard  to  the 
intent,  would  be  a  violation  of  the  rights  bf  the  father,  for  every 
faihc'!-  is  entitled  to  the  possession  and  control  of  his  child  ;  but 
whether  it  would  be  a  trespass  or  a  felony  would  depend  on  the 
intent  with  which  the  act  was  done.  To  constitute  this  offence 
the  criminal  intent  and  the  act  must  both  concur,  and  this  inten- 
tion is  a  fact  to  be  infered  from  the  evidence,  and  can  be  ascer- 
tained only  by  the  jury.  The  presumption  of  one  fact  from  an- 
other is  a  presumption  of  fact,  and  unless  the  law  itself  draws  the 
inference,  the  jury  alone  can  do  it.  In  tlje  case  of  Castello  & 
Keho  V.  Thompson,  9  Ala.  680,  it  was  said  that  the  court  can- 
not pass  upon  the  effect  of  testimony,  when  the  question  to  be 
determined  h  whether  an  act  was  done  with  a  fraudulent  intent. 
To  the  same  effect  is  the  case  of  Weed  &  Fanney  v.  Evans,  2 
Speer,  232  ;  see  also  3  Whar.  143  ;  9  Leigh  07>> ;  Lindsay  v. 
Lindsay,  11  Verm.  021. 

There  are  cases,  as  we  shall  presently  see,  where  the  law 
will  itself  imply  one  fact  from  the  existence  of  another.  This, 
however,  would  be  a  legal  presumption.  But  in  reference 
to  the  question  now   under  consideration,  there  was  no  one 
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fact  proved  from  which  the  law  would  or  would  not  have  drawn 
the  inference  of  a  felonious  intent,  or  from  which  it  would  have 
denied  the  existence  of  such  intention.  It  was  therefore  pecu- 
liarly the  province  of  the  jury  to  determine  the  intention  that  in- 
fluenced the  deceased;  for  on  that  would  have  depended  his 
guilt  or  innoceuce  :  And  as  the  judge  undertook  to  pronounce 
that  the  deceased  would  not  have  been  guilty  of  a  felony,  with- 
out regard  to  his  intention,  or  without  leaving  the  question  of  in- 
tention to  the  jury,  he  assumed  to  determine  the  facts,  and  con- 
sequently erred. 

If  the  second  charge  was  erroneous,  the  error  was  favorable 
to  the  prisoner.     The  law,  it  is  true,  will  justify  the  taking  of 
life,  when  it  is  done  from  necessity,  to  prevent  the  commission 
of  a  felony,  or  to  preserve  one's  own  life,  or  his  person  from 
great  bodily  harm. — 4  Black.  Com.  184;  1  Russ.  on  Cr.  513; 
1  Hale's  P.  C.  44-5.     So  may  one  strike  to  protect  his  wife,  his 
child,  or  servant,  and  if  the  assailant,  who  intended  the  felony, 
be  slain,  the  law  considers  it  homicide  in  self-defence.     But  it 
is  not  to  be  understood  that  the  law  will  justify  the  taking  of 
life  for  the  purpose  of  preventing  a  mere  trespass  to  property, 
or  an  assault  upon  the  person  that  does  not  threaten  a  felony  or 
great  bodily  harm. — Russ.  on  Cri.  520  ;  Grainger  v.  The  State, 
5  Yerger  459.     The  law  has  never  justified  the  shedding  of  hu- 
man blood  to  prevent  slight  injuries  to  the  person  or  the  pro- 
perty of  others.     Nor  can  we  suppose  that  our  predecessors 
ever  intended  to  hold  a  different  rule,  or  to  depart  from  those 
principles,  which  have  received   the   sanction   of  wisdom  and 
stood  the  test  of  lime.     In  the  case  of  Johnson  v.  The  State,  12 
Ala.  841,  the  court  merely  affirmed  the  general  rule  that  every 
one  had  the  right  to  defend  his  person  and  property  against  the 
unlawful  violence  of  another;  but  we  apprehend  that  if  the  ac- 
cused had  been  indicted  in  that  case  for  an  assault,  instead  of 
resisting  process,  he  would  have  been  convicted.     If,  however, 
it  was  intended  by  that  decision  to  hold  that  life  may  be  taken 
to  prevent  a  mere  trespass  to  property,  we  should  without  hesi- 
tation overrule  it.     To  justify  the  taking  of  life  there  must  be 
an  imperious  necessity  to   prevent  the  commission  of  a  felony 
or  great  bodily  harm.   Without  this  necessity,  the  law,  although 
under  some  circumstances  it  will   mitigate  the  crime  to   man- 
slaughter;  cannot  hold   the   party  slaying  altogether  justified. 
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The  charge,  however,  justifies  the  accused  in  taking  life,  with- 
out regard  to  the  fact  whether  the  act  was  done  to  prevent  a 
felony  or  not.  We  can  see  no  reason  why  he  should  complain 
of  it. 

But  the  latter  part  of  the  second  charge  informed  the  jury 
that  unless  the  prisoner  had  reasonable  ground  to  believe  that 
the  necessity  was  pressing,  then  he  was  not  justified.  It  is  true 
that  the  necessity  which  exculpates  the  accused  from  guilt  need 
not  be  actual.  If  the  circumstances  be  such  as  to  induce  a  rea- 
sonable belief  thai  such  necessity  exists,  the  law  will  acquit  the 
slayer  of  all  guilt;  but  if  there  is  no  reasonable  ground  for  be- 
lieving that  there  is  such  a  necessity,  then  the  law  cannot  acquit 
him. — Wharton's  Crira.  Law,  210 ;  1  East.  272 ;  State  v.  Scott, 

4  Ired.  415.  It  has  been  said  that  if  a  man  kill  another  throuffh 
fear,  alarm  or  cowardice,  under  the  belief  that  great  bodily  in- 
jury was  intended  hino,  it  is  neither  murder  nor  manslaughter, 
although  at  the  time  of  the  killing  he  was  in  no  danger  of  injury. 

5  Yerg.  459.  We  think  it  wholly  immaterial  to  inquire,  In  lay- 
ing down  the  principle  of  law,  whether  the  party  slaying  was  in 
a  state  of  fear  or  alarm — whether  he  was  a  man  of  firmness  of 
character  or  of  a  weak  or  cowardly  disposition.  The  question 
is  whether  the  circumstances  were  such  as  to  produce  a  reason- 
able belief  upon  his  mind  of  a  pressing  necessity  to  lake  the  life 
of  the  assailant.  If  they  were  not,  he  cannot  be  justified  by 
law.  It  may  be  said  that  the  belief  of  imminent  danger  will  exist 
in  the  minds  of  some  froir>  circumstances  that  would  produce 
no  idea  or  belief  of  danger  in  the  mind  of  another.  This, 
however,  will  not  alter  the  principle  of  law  applicable  to  both. 
The  law  requires  that  the  circumstances  should  be  such  as 
to  create  a  reasonable  belief  of  impending  necessity.  These 
circumstances  are  to  be  ascertained  by  the  jury,  and  they  may 
consider  the  condition  as  well  of  the  party  killing  as  that  of  the 
parly  slain  ;  and  if  they  find  the  circumstances  such  as  to  create 
a  reasonable  belief  in  the  mind  of  the  accused  that  his  dan* 
ger  was  imminent,  then  the  law  would  say  that  he  might  strike 
in  his  own  defence.  In  no  point  of  view  has  the  prisoner 
been  injured  by  this  charge. 

The  counsel  for  the  prisoner  contends  that  the  third  instruc- 
tion is  erroneous  for  two  rcasoru;  first,  that  it  precluded  the 
jury  from  considering,  whether  the  accused  was  not  guilty  of 
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manslaughter  in  the  second  decree,  and  secondly,  that  the  Judge 
invaded  the  province  of  the  jury,  and  determined  that  the  act 
was  vohmtarily  done,  when  the  jury  alone  were  authorised  to 
ascertain  whether  the  prisoner  iniended  to  take  life  or  not. 
Manslaughter  by  our  penal  code  is  divided  into  two  grades,  the 
first  and  second  degree.  The  first  degree  consists  in  volunta- 
rily depriving  a  human  being  of  life,  under  circumstances,  that 
would  make  the  act  manslaughter  at  common  law.  The  lan- 
guage of  the  code  is,  "  Every  person  convicted  of  the  crime  of 
manslaughter  by  voluntarily  depriving  a  human  being  of  Ufe, 
shall  be  guilty  of  manslaughter  in  the  first  degree,  and  on  con- 
viction shall  be  punished  by  imprisonment  in  the  penitentiary 
for  a  period,  not  less  than  two,  nor  exceeding  ten  years."  The 
next  section  provides,  that  every  person  convicted  of  man- 
slaughter, under  any  other  circumstances  than  those  expressed 
in  the  last  section,  shall  be  deemed  guilty  of  manslaughter  in 
the  second  degree,  and  shall  be  fined  in  a  sum,  not  exceeding 
one  thousand  dollars,  ^nd  imprisoned,  not  exceeding  six  months, 
or  both  fined  and  imprisoned. — Clay's  Digest,  413.  It  is  con- 
tended that  involuntary  manslaughter,  as  known  at  common 
law,  in  some  instances  may,  or  ought  to  be  punished  with  more 
severity  than  voluntary  manslaughter,  committed  imder  pecu- 
liar circumstances  of  high  provocation,  and  therefore  that  it 
was  not  the  intention  of  the  Legislature  to  declare  all  cases  of 
voluntary  manslaughter,  manslaughter  in  the  first  degree,  and 
all  cases  of  involuntary  manslaughter,  as  known  at  the  common 
law,  manslaughter  in  the  second  degree;  consequently,  that  the 
jury  alone  can  determine  the  degree  of  the  guilt,  even  if  the  act 
amounted  to  manslaughter,  and  was  voluntarily  done,  and  that 
they  would  have  the  legal  right  to  find  an  act  of  voluntary  man- 
slaughter, manslaughter  in  the  second  degree.  We  cannot  look 
to  the  punishment  prescribed  by  the  statute  to  ascertain  the  de- 
gree of  the  crime,  for  that  is  not  the  test  that  the  law  prescribes 
to  ascertain  it.  When  the  act  is  wilfully  or  voluntarily  done, 
without  regard  to  the  circumstances  of  provocation,  the  law  de- 
clares it  manslaughter  in  the  first  degree.  It  is  the  will,  concur- 
ring with  or  directing  the  act,  that  fixes  the  grade  of  the  crime, 
and  to  this  test  alone  can  we  look  to  asceilain  it.  The  only 
question  therefore  is  whether  the  killing  was  committed  under 
such  circumstances,  that  the  law  itself  would  draw  the  inference 
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that  it  was  voluntarily  done  ?  If  so,  the  court  did  not  err  in 
telling  the  jury,  that  if  Oliver  shot  Hammond  as  stated,  with-  ' 
out  reasonable  grounds  to  believe  that  there  was  a  necessity  for 
it  in  order  to  prevent  his  taking  his  children  from  him,  then  the 
homicide  could  not  be  less  than  manslaughter  in  the  first  de- 
gree. All  the  witnesses  concurred  in  the  fact,  tliat  the  prisoner 
shot  the  deceased;  on  this  point  there  was  not  the  slightest  con- 
flict of  proof,  nor  was  there  an  effort  made  to  show  that  the 
shooting  was  accidental.  The  legal  effect  of  the  charge  there- 
fore is,  that  if  the  prisoner  shot  the  deceased  without  necessity, 
he  did  it  voluntarily.  We  have  seen  that  the  intention,  with 
which  an  act  is  done,  is  a  question  of  fact,  which  the  jury  alone 
can  draw,  unless  the  law  itself  will  imply  the  intent,  from  some 
act  that  is  ascertained.  The  law  in  some  instances,  however, 
will  imply  malice,  which  cannot  exist  without  the  will ;  for  in- 
stance, if  the  facts  be,  that  one  broke  and  entered  the  house  of 
another  in  the  night  and  killed  him  whilst  asleep,  this  would  be 
murder,  if  these  facts  alone  were  found  by  a  special  verdict. 
Here  the  law  would  not  only  imply  the  will  to  do  the  act,  but 
also  the  malice  with  which  it  was  done.  In  the  case  of  the 
Commonwealth  v.  Drew,  4  Mass.  391,  it  was  said  if  the  act 
producing  death  be  such  as  is  ordinarily  attended  by  the  use  of 
dangerous  weapons,  such  as  fire  arms,  malice  will  be  presumed 
by  law,  unless  there  is  shown  some  sufficient  excuse  or  provo- 
cation, for  the  law  infers  that  the  party  intended  the  natural  or 
probable  effects  of  the  act.  So  in  the  case  of  The  U.  States  v. 
Travers,  2  Wheeler's  Crim.  Cases.  508 — Judge  Story  said, 
that  in  cases  of  this  sort,  much  depends  on  the  weapon;  if  it 
be  one  that  immediately  endangers  life,  as  a  loaded  gun,  the 
party  will  be  guilty  of  murder.  In  the  case  of  The  State  v. 
Lipsy,  3  Dev.  485,  it  is  said,  that  malice  will  be  presumed 
from  the  nature  of  the  instrument  and  the  want  of  provocation. 
In  Hill's  Case,  2  Gratt.  594,  it  was  held  that  a  mortal  wound, 
given  with  a  deadly  weapon  upon  a  slight  or  no  provocation,  is 
jirima  facie  willful  and  premeditated.  In  these  and  many 
other  cases  that  might  be  cited,  the  law  itself  draws  the  infer- 
ence of  a  malicious  intent  from  the  act,  and  we  feel  constrained 
to  hold,  that  if  one  without  necessity  kills  another  by  the  use  of 
a  deadly  weapon,  the  law  will  infer  that  he  designed  to  do  or 
accomplish  what  would  be  the  probable  or  natural  consequences 
39 
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of  his  act.  Therefore  the  law  will  imply,  in  the  absence  of 
proof  to  the  contrary,  that  one  who  slays  another  with  a  deadly 
weapon  did  it  voluntarily,  and,  being  voluntarily  done,  it  could 
not  in  legal  contemplation  be  manslaughter  in  the  second  de- 
gree, but  if  the  act  amounted  to  a  crime  at  all,  it  must  be  man- 
slaughter in  the  first  degree,  or  a  higher  offence.  True  if  there 
was  any  evidence  from  which  it  might  the  infered  that  the  shoot- 
ing was  accidental,  then  the  question  of  intent  or  will  would 
necessarily  be  a  question  for  the  jury,  and  the  court  could  not 
instruct  them  that  the  will  to  do  the  act  did  or  did  not  exist,  but 
when  there  is  no  question  about  the  fact  whether  the  shooting 
was  accidental  or  designedly  done,  from  the  very  nature  of  the 
weapon  the  law  will  imply  that  it  was  voluntary, — that  the  party 
intended  what  was  the  probable  or  natural  consequences  of  his 
act.  The  charge  of  the  court,  that  if  the  accused  shot  the  de- 
ceased under  the  circumstances  as  deposed  to  by  the  witnesses, 
without  any  necessity,  the  crime  could  not  amount  to  less  than 
manslaughter  in  the  first  degree,  does  not  violate  any  principle 
of  law,  and  consequently  caunot  be  said  to  be  erroneous. 

The  cause,  however,  must  be  reversed  and  remanded  for 
another  trial,  for  the  error  we  have  before  pointed  out. 


THOMAS  vs.   DEGRAFFENREID. 

1 .  Where  a  witness  has  been  so  situated  as  to  render  it  probable,  that,  if 
a  fiicfc,  notorious  and  oatensible  in  its  character,  ever  existed,  he  would 
have  known  it,  his  entire  want  of  knowledge  on  the  subject,  though 
weak,  id  admissible  evidence. 

2.  It  being  shown,  on  a  trial  of  the  right  of  property  in  certain  slaves,  that 
the  defendant  in  execution  is  the  father  of  the  claimant,  that  they  jived 
together  and  that  the  slaves  were  employed  in  culiivNting  the  land  on 
which  thej  resided,  the  contemporaneous  declaration  of  the  defendant, 
that  he  claimed  to  own  the  land  in  his  own  right,  is  not  irrelevant,  but 
is  admissible,  as  conducing  to  show  that  the  slaves  were  in  his  posses- 
sion. 
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-3.  Before  the  declarations  of  a  party  can  be  received  in  evidence  in  his 
own  favor,  as  explin  itory  of  his  possession,  the  f  .ct  of  possession  must 
be  e.-tab!ished  to  the  satisfaction  of  the  court;  otherwise,  the  declara- 
tions would  be  made  e^'idence  of  the  possession  itself,  or  the  title,  rather 
than  as  explanatory  of  the  natcro  of  the  possession. 

4.  A  claimant  on  the  tiial  of  the  right  of  property  is  not  permitted  to 
prove  title  in  a  third  parson,  with  whom,  at  the  time  the  evidence  is  of- 
fered, he  has  neither  shown,  nor  proposed  to  show  any  privity. 

•5.  Where,  in  a  trial  of  the  right  of  property,  the  plaintiff  proves  posses- 
sion in  the  defendant,  the  declarations  of  the  latter,  contemporaneous 
witli  and  explanatory  of  such  possession,  are  admissible  evidence  for  the 
cluiman!". 

€.  In  a  trial  of  the  right  of  property,  proof,  that  one,  through  whom  the 
claimant  has  shown  or  prop  )ses  to  show  he  derives  title,  some  years  be- 
fore the  rendition  of  the  plaintiff's  judgment,  asserted  a  claim  to  the 
property  in  the  presence  of  the  defendant  in  execution,  and  that  he  did 
not  dispute  it,  is  proper  to  be  left  to  the  consideration  of  the  jury. 

7.  Belivery  is  essential  to  the  validity  of  a  parol  gifo  of  personal  property. 

8.  Whether  or  not  there  has  been  a  delivery  of  a  chattel  is  not  a  conclusion 
of  law,  but  a  question  of  fact  to  be  determined  by  the  jury. 

9.  The  court  cannot  pass  upon  the  effect  of  the  testimony,  when  the  ques- 
tion to  be  determined  is  whether  or  not  an  act  waa  done  with  a  fraudu- 
lent intent. 

10.  The  law  is  settled  in  this  State,  that  a  gift  as  against  subsisting  cred- 
itors is  absolutely  void,  but  as  against  subsequent  creditors,  it  must  be 
Bhown  to  have  been  made  with  a  fraudulent  intent.  « 

Error  to  the  Circuit  Court  of  Benton.     TrieJ  before  the 
Hon.  John  J.  Woodward. 

This  was  a  trial  of  the  right  of  property  in  a  shive  named 
Jenny,  and  iier  two  children,  which  had  been  levied  on  under 
an  execution  in  favor  of  the  defendant  in  error  against  Alhana.siu.s 
Thoaia-5  and  William  Thomas  and  claimed  by  Mary  Thomas, 
the  plainiifF  in  error.  The  claimant  relied  for  title  on  a  parol 
gift  of  the  moihcr  of  Jenny  by  Athanasius  Thomas,  before  the 
birth  of  Jenny,  to  James  Thorn  is,  his  son,  and  a  purt-ha.^e  from 
bim  by  the  claimant.  On  the  trial  it  was  shown  by  the  plaintiiF 
in  execution  that  the  claimant  was  the  diuighter  of  Athanasius 
Thomas,  one  of  the  defendants  in  execution,  and  that  .Icnny, 
the  woman  levied  on,  was  the  daughtcjr  of  a  slave  by  the  name 
of  Lucy,  of  whom  Alhanasius  Thomas  held  possession  for 
some  time  previous  lo  the  year  1^1*2.     The  plaintiff  in  exccu- 
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tion  then  read  in  evidence  the  deposition  of  one  Crosby,  a  wit- 
ness residing  in  the  State  of  South  Carolina,  who  testified  that 
he  knew  Athanasius  Thomas  for  at  least  twenty-five  years  be- 
fore his  removal  with  his  family,  of  whom  the  claimant,  being  an 
unmarried  daughter,  was  one,  from  that  State  to  the  State  of 
Alabama,  in  1843;  that  he  had  possession  of  and  took  with  him 
from  South  Carolina  the  slaves  in  controversy,  and  that  he  had 
many  opportunities  of  knowing  them,  Athana&iws  Thomas  be- 
ing a  near  neighbor,  and  his  children  and  the  witness  having 
been  somewhat  raised  together,  and  that  the  acts  of  ownership 
exercised  by  Athanasius  Thomas  over  the  slaves  consisted  in 
his  eontfoling  and  directing  them  in  their  work.  This  witness 
also  testified  that  he  could  not  say  "  who  received  the  proceeds 
of  their  labor  ;  if  any  one  else,  but  the  old  man,  I  never  knew 
or  heard  of  it."  To  this  portion  of  the  witness'  testimony  the 
claimant  objected,  but  the  objection  was  overruled  and  she 
thereupon  excepted.  The  same  witness  further  testified,  that 
the  claimant  Lived  with  her  father  and  that  he  never  knew  of  any 
funds  that  she  bad  acquired,  nor  did  he  know  how  she  could 
have  acquired  any  to  purchase  negroes;  that  he  never  heard  of 
any  purchase  of  these  negroes  from  James  Thomas  by  the 
claimant,  nor  of  any  swap  or  transfer  from  the  time  he  first 
knew  them  up  to  the  time  they  left  for  Alabama;  and  that  he 
noticed  no  alteration  or  change  in  the  possession  or  control  of 
them.  This  testimony  was  also,  objected  to,  but  the  objectioa 
was  overruled  and  the  claimant  excepted.  The  same  witness 
testified  that  James  Thomas  never,  to  his  knowledge  had  pos- 
session or  in  any  manner  controled  the  woman  Lucy,  or  the 
slaves  in  controversy,  which  testimony  was  the  foundation  of 
another  objection  and  exception  on  the  part  of  the  claimant. 
Boulware,  another  witness  examined  under  commission  by 
the  plaintiff,  after  stating  that  he  lived  about  a  half  mile  from 
Athanasius  Thomas,  in  South  Carolina,  and  was  well  acquainted 
with  the  family  and  the  slaves,  testified  that  he  never  heard  of 
Lucy  or  Jenny  being  claimed  by  the  claimant,  to  which  the 
claimant  objected,  and,  upon  the  objection  being  overruled^ 
saved  the  exception.  Another  witness,  testifying  first  to  simi- 
lar knowledge  with  the  others  of  the  family  of  Athenasius 
Thomas  and  of  the  slaves,  staled  that  the  slaves  were  employed 
in  South  Carolina  in  farming  and  that  the  land  which  they  cid- 
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tivated  Athanasius  Thomas  "professed  to  own  in  his  own  righf." 
To  this  testimony  the  claimant  objected,  but  the  objection  was 
overruled  and  she  excepted.  The  succeeding  exceptions  to 
the  twelfth  were  founded  on  the  exclusion  by  the  court  of  testi- 
mony relative  to  the  assertion  of  a  claim  to  the  property  of 
James  Thomas,  and  may  be  sufficiently  understood  by  refer- 
ence to  the  opinion.  The  twelfth  exception:  The  claimant  of* 
fered  to  prove  the  declarations  of  Athanasius  Thomas  during 
the  time  he  had  the  possession  of  the  slaves,  Lucy  and  Jenny, 
after  1812  and  up  to  1834,  showing  the  character  of  his  posses- 
sion, but  the  court  refused  to  allow  the  proof  and  the  claimant 
excepted.  Mrs.  Todd,  a  witness  for  the  claimant,  testified  that 
she  was  well  acquainted  with  the  woman  Lucy,  the  mother  of 
Jenny,  and  that  she  was  given  in  the  year  1812,  in  South  Ca- 
rolina, to  William  or  James  Thomas  by  Athanasius,  and  was 
delivered  at  the  time  of  the  gift  in  the  presence  of  two  wit- 
nesses, both  of  whom  are  now  dead,  and  that  said  Lucy  was 
always  known  afterwards  as  James  Thomas's,  and  so  called  by 
his  father,  Athanasius  Thomas,  with  whom  the  said  James  has 
lived.  There  was  other  proof,  and  the  testimony  was  con- 
flicting as  to  whether  Athanasius  or  James  Thomas  was  in  pos- 
session of  the  slaves.  The  claimant  as  rebutting  evidence 
introduced  an  exemplification  of  a  statute  passed  by  the  Legis- 
lature of  South  Carolina  on  the  20th  December  1832,  providing 
that,  "No  parol  gift  of  any  chattel  shall  be  valid  against  subse- 
quent creditors,  or  purchasers,  or  mortgagees,  except  when  the 
donee  shall  live  separate  and  apart  from  the  donor, — and  actual 
possession  shall  at  the  time  of  the  gift  be  delivered  to  the  do- 
nee, his  or  her  executors,  administrators  or  assigns." 

The  court  charged  the  jury — 1st,  "  That  there  could  be  no 
valid  gift  of  personal  property  by  parol  without  the  parting  with 
dominion  and  possession  of  the  property,  and  that  there  must 
be  an  actual  delivery  of  the  property  at  the  time  of  the  gift,  but 
that  the  taking  the  hand  of  the  negro  and  placing  it  in  the  liand 
of  the  child  would  be  a  delivery  to  the  child  and  a  parting  with 
the  dominion  over  the  property,  or  delivering  to  another  for  tho 
child,  or  setting  apart  the  proceeds  of  the  labor  of  the  slave 
would  be  a  delivery.  2d,  That  if  there  was  no  other  proof  in 
the  case  showing  a  gift  to  James  Thomas  except  the  statement 
of  Mrs.  Todd  in  regard  to  the  gift  and  delivery  of  the  woman 
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Lucy,  that  the  jury  would  not  be  authorised  to  regard  that 
proof,  and  to  find  upon  their  oaths  that  there  was  a^ift;  that  the 
delivery  of  the  property  was  a  conclusion,  and  if  the  witness 
paid  there  was  a  delivery  of  property,  without  slating  the  facts 
ihat  went  to  make  up  the  conclusion,  that  the  jury  would  not 
be  authorised  to  regard  such  a  statement,  or  to  find  that  there 
was  a  gift.  3d,  That  a  man  might  njake  a  gift  of  his  property 
with  intent  to  defraud  his  creditors,  whose  demands  would  not 
exist  for  fifty  years  after  the  gift,  and  the  conveyance  would  be 
void  as  to  such  creditors  when  their  debts  came  into  existence. 
4ih,  That  if  the  jury  believed  from  the  evidence  that  about 
1812.  there  was  a  gift,  which  was  imperfect  for  want  of  deliv- 
ery, and  afterwards  in  1834  Athanasius  allowed  the  negroes  to 
p»>ss  into  the  possession  of  James,  in  pursuance  of  his  original 
intention,  the  statute,  passed  in  Carolina  in  the  year  1832, 
would  avoid  the  gift  ah  initio,  and  destroy  the  eiFect  of  the  sub- 
sequent delivery."  To  each  of  these  charges  the  defendant 
excepted  and  asked  the  court  to  charge  the  jury — 1st,  "That 
although  the  jury  might  believe  from  the  evidence  that  Atha- 
nasius Thomas  was  indebted  at  the  time  of  the  gift  to  James 
Thomas,  yet  under  the  proof  in  this  case  that  fact  did  not  ren- 
der the  gift  void.  2d,  That  one  indebted  may  make  a  valid 
gift  of  personal  property,  if  there  is  no  actual  intent  to  defraud 
the  creditors  of  the  grantor."  The  court  refused  to  give  either 
of  these  charges,  and  the  claimant  excepted.  The  several  ru- 
lings of  the  court,  the  charges  given,  and  the  refusal  to  charge 
as  requested  are  now  assigned  as  error. 

White  and  Rice,  for  the  plaintiff  in  error. 

A.  J.  Walker,  for  the  defendant. 

CHILTON,  J. — Before  proceeding  to  the  consideration  of 
the  main  points  in  this  case,  we  will  briefly  notice  the  excep- 
tions taken  to  the  ruling  of  the  Circuit  Court  in  the  admission 
as  well  as  rejection  of  several  portions  of  the  testimony,  and 
as  the  bill  of  exceptions  abounds  with  so  many  points,  we  must, 
for  the  sake  of  brevity,  classify  them  as  well  as  we  may. 

The  first,  second,  third  and  fourth  objections  presented  in  the 
order  in  which  the  bill  of  exceptions  states  them,  are  of  a  kin- 
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dred  character  and  may  be  disposed  of  together.  The  object 
of  the  plaintiff  in  execution  was  to  show  title  in  Athanasius 
Thomas.  As  circumstances  conducing  to  prove  this,  he  de- 
sired to  show  that  the  possession,  dominion  and  control  of  the 
slaves  were  retained  by  him  and  that  he  received  the  benefit  of 
their  services  and  labor.  The  witness,  Crosby,  states  his  inti- 
macy with  the  family  of  Athanasius  Thomas,  having  known  him 
for  twenty-five  years,  and  that  he  and  the  children  were  partly 
raised  together.  If  his  relation  to  the  family  was  such  as  that 
he  would  in  all  probability  have  known  of  the  existence  of  a 
fact  ostensible  and  notorious  in  its  character,  had  it  existed,  his 
want  of  all  knowledge  on  the  subject  may  be  received  as  some 
evidence  of  its  non-existence.  This  description  of  evidence  is 
generally  considered  weak  and  gives  place  usually  to  affirma- 
tive testimony,  but  it  is  not  rejected  as  improper.  For  the  law 
as  to  positive  and  negative  evidence,  see  3  Stark.  Ev.  516-17. 
These  exceptions  are  to  proof  of  this  negative  kind.  The  wit- 
ness answers,  "I  cannot  say  who  received  the  proceeds  of 
the  labor;  if  any  one  but  the  old  man,  (Athanasius  Thomas,)  I 
never  knew  or  heard  of  iu"  Also,  "that  he  never  knew  of  any 
funds  which  the  claimant  had  acquired,  or  how  she  could  have 
acquired  any,  &c. — never  heard  of  any  transfer,  &c.,  nor  ob- 
served any  change  in  the  possession  of  the  slaves,  or  heard  of 
tlje  present  claimant  setting  up  any  claim  to  them."  Under  the 
circumstances  shown  in  the  record,  we  are  satisfied  this  proof 
was  not  improper,  and  that  the  court  correctly  permitted  it  to 
go  to  the  jury  for  what  it  was  worth. 

It  is  well  settled  that  the  declarations  of  a  party  in  possession, 
either  of  real  or  personal  property,  explanatory  of  his  posses- 
sion, constitute  a  part  of  the  res  gesUe  and  may  properly  be  al- 
lowed as  evidence.  In  the  case  before  us,  the  |)ertinency  of 
the  declaration  of  Athanasius  Thomas,  that  the  land  he  lived 
on  he  claimed  to  own  in  his  own  right,  to  the  question  of 
title  to  the  slaves,  is  not  very  obvious;  but  when  we  take  into 
consideration  the  fact  that  the  claimant  is  the  daughter  of  the 
declarant,  that  they  lived  together  on  the  land,  and  that  the 
slaves  in  dispute  were  also  engaged  as  servants  about  the  place, 
we  do  not  think  the  claim  of  ownership  of  the  land  is  so  dis- 
connected with  the  title  to  the  slaves  and  their  possession  as  to 
make  it  irrelevanL     If  the  slaves  labored  upon  the  laud  of  Atha- 
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nasius  Thomas,  it  was  a  circumstance,  conducing  to  show  that 
he  was  the  person  having  them  in  possession,  and  having  an  in- 
terest in  their  labor.  This  view  disposes  of  the  fifth  exception. 
The  court  properly  excluded  that  portion  of  Mrs.  Todd's 
deposition  in  which  she  says  that  James  Thomas  claimed  the 
mother  of  one  of  the  slaves  in  controversy,  and  that  she  was 
then  known  as  his  property.  It  is  not  shown  that  he  was  in  the 
possession  of  the  slave  at  the  time,  nor  that  what  was  said  in  re- 
gard to  her  ownership  by  him  was  not  mere  hearsay.  We  think 
that  before  the  declarations  of  a  party  can  be  received  in  evi- 
dence as  explanatory  of  his  possession,  the  main  fact,  the  pos- 
session, must  be  shown  to  the  satisfaction  of  the  court;  other- 
wise the  declaration  would  be  made  evidence  of  possession,  or 
title,  rather  than  explanatory  of  the  tenure. — See  this  case  in  14 
Ala.  6S1.  Besides,  the  proof  at  most  conduced  to  establish 
title  in  a  third  person,  as  between  whom  and  the  claimant  it  was 
not  proposed  to  show  at  the  time  it  was  offered  any  connection, 
so  that  upon  that  ground  it  might  well  have  been  rejected,  and 
this  is  decisive  of  the  remaining  exceptions  to  the  testimony, 
except  the  twelfth,  and  as  to  this  we  are  constrained  to  hold 
that  the  court  committed  an  error.  The  plaintiff  had  proved 
that  Aihanasius  Thomas  was  in  possession  of  the  property. 
He  had  examined  one  witness  expressly  and  directly  to  this 
point,  and  who  proved  the  possession.  Indeed  the  burden  of 
his  proof  was  to  satisfy  the  jury  that  Athanasius  Thomas  was 
the  possessor  and  owner  of  the  slaves,  and  he  seeks  to  con- 
demn them  as  his  property.  It  was  competent  then  for  the 
claimant  to  prove  his  declarations,  explanatory  of  the  posses- 
sion, which  the  plaintiff  in  execution  had  proved.  It  was  not 
for  the  plaintiff  in  execution  to  say,  I  have  proved  possession 
and  control  of  the  slaves  in  the  defendant  in  the  execution,  suf- 
ficient to  establish  his  title,  but  the  proof  is  not  so  satisfactory 
as  to  authorise  his  contemporaneous  declarations  explanatory  of 
that  possession. 

We  should  further  observe,  lest  our  silence  might  mislead 
the  parties,  that,  connected  with  proof  that  the  claimant  held 
under  a  purchase  from  James  Thomas,  the  matter  of  the  tenth 
exception  should  not  have  been  excluded.  It  was  the  declara- 
tion of  James,  made  in  the  presence  of  Athanasius  Thomas, 
claiminff  the  slaves  as  his,  and  which  the  said  A.  Thomas  did 
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not  dispute.  Such  claim  and  assertion  of  title  in  the  presence 
of  him,  who,  the  plaintiff  in  execution  says,  was  the  true  owner, 
made  some  twelve  years  before  the  plaintiff's  judgment  was 
rendered,  and  his  tacit  acquiescence,  in  not  gainsaying  the  claim, 
is  a  circumstance,  (whether  of  much  or  little  weight  is  not  for 
us  to  say,)  which  should  have  been  left  to  the  jury,  had  the 
claimant  rendered  it  proper  by  the  necessary  preliminary  proof, 
or  a  proposal  to  make  such  proof.  When  this  case  was  here 
before,  it  was  said,  that  "the  admissions  of  the  defendant  in 
execution  must  be  determined  by  a  reference  to  the  superiority 
of  his  tide,  or  his  possession,  and  the  extent  to  which  they  went 
as  connected  with  the  latter."  It  was  not  intended  to  affirm  by 
this,  that  if  the  plamfiff  in  execution  proved  the  possession  of 
the  property  by  Aihanasius  Thomas,  the  claimant  might  not 
rebut  such  proof  by  his  contemporaneous  declarations,  showing 
the  character  of  that  possession. — See  cases  cited,  14  Ala.  687. 
Such  conclusion,  I  hold,  would  be  utterly  at  war  with  the  set- 
tled rule  of  law  applicable  to  such  cases. 

A  few  words  may  dispose  of  the  charges.  Asa  general  rule, 
the  validity  of  a  contract  is  to  be  decided  by  the  law  of  the  place 
where  it  is  made.  If  valid  there,  it  is,'  says  Judge  Story,  by  the 
general  law  of  nations,  jure  gentium,  held  valid  everywhere,  by 
the  tacit  or  implied  consent  of  the  parties. — Story's  Conf.  Laws, 
^  842.  So,  on  the  other  hand,  if  the  contract  be  void  or  ille- 
gal, by  the  law  of  the  place  where  it  is  made,  it  will,  as  a  general 
rule,  be  held  invalid  everywhere.  This,  says  the  same  learned 
author,  would  seem  to  be  a  principle  derived  from  the  very  ele- 
ments of  natural  justice. — Story's  Conf  L.  203,  ^  243. 

The  gift  in  this  case,  if  one  was  ever  made,  was  made  in  the 
State  of  South  Carolina,  and  by  the  law  of  that  State,  as  shown 
in  the  bill  of  exceptions,  "no  parol  gift  of  any  chattel  shall  be 
valid  against  subsequent  creditors,  or  purchasers,  or  mortgagees, 
except  when  the  donee  shall  live  separate  and  apart  from  the 
donor,  and  actual  possession  shall  at  the  time  of  the  gift  be  de- 
livered to,  remain  with,  and  continue  in  the  donee,  his  or  her 
executors,  administrators,  or  assigns."  This  act  was  passed  on 
the  20th  Dec.  1832.  Upon  the  subject  of  this  statute,  the  Cir- 
cuit Court  charged  rhe  jury,  that  if  they  believed  from  the  evi- 
dence, that  about  1812  there  was  a  gift,  which  was  imperfect  for 
want  of  delivery,  and  afterwards  in  1&34,  Athanasius  allowed 
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the  negroes  to  pass  into  the  possession  of  Janfies  Thomas,  in 
pursuance  of  his  original  intention,  the  statute  above  quoted 
would  destroy  the  gift  and  effect  of  the  subsequent  deUvery. 
Now  we  think  if  there  was  an  imperfect  gift  made  in  1812,  noh 
delivery  having  been  made,  it  was  equivalent  to  no  gift,  but 
merely  to  a  declaration  at  most  that  the  party  would  give  at  a 
future  day.  If  the  subsequent  delivery  in  1834  was  intended 
as  a  gift,  in  consummation  of  the  donor's  previously  declared 
intention,  and  the  donee  resided  separate  from  the  donor,  so  as 
not  to  make  the  gift  obnoxious  to  the  South  Carolina  statute^ 
and  the  subject  of  the  gift  remained  with  the  donee  from  the 
time  the  actual  possession  was  delivered  to  him,  we  see  no  rea- 
son, provided  the  gift  was  not  actually  fraudulent,  why  it  may 
not  be  effectual  from  the  time  of  delivery,  as  against  subsequent 
creditors.  The  statute  which  we  have  noticed  would  operate 
upon  the  gift  from  the  time  it  was  made,  that  is,  from  the  time 
of  the  delivery,  for  until  then  the  gift  was  not  operative,  even 
aside  from  the  statute. — Sewell  v.  Glidden,  1  Ala.  52;  Sims, 
&c.  V.  Sims,  adm'r,  2  ib.  117;  Blakey  v.  Blakey,  9  ib.  391; 
Philips  v.  McGrew,  13  ib.  255;  Hunley  v.  Hunley,  15  ib.  91; 
Bryant  v.  Ingram,  16  ib.  117;  Jones,  adm'r,  v.  Deyer  &  Wife, 
ib.  221.  The  true  question  was,  dating  the  gift  from  the  de- 
livery, did  it  contravene  the  provisions  of  the  statute — or  was 
it,  aside  from  the  statute,  made  with  intent  to  defraud? 

But  in  charging  the  jury  that  if  there  was  no  other  proof  of  a 
gift  to  James  Thomas,  except  the  statement  of  Mrs.  Todd  in 
regard  to  a  gift  and  delivery  of  the  slave  Lucy,  that  the  jury 
would  not  be  authorised  to  regard  that  proof  and  to  find  that 
there  was  a  gift,  because,  in  the  opinion  of  the  court,  delivery 
was  a  legal  conclusion  and  not  a  fact,  was  manifestly  erroneous. 
Delivery;  or  the  act  of  delivering,  is  a  fact.  When  we  speak  of 
it  in  reference  to  conveyancing,  we  mean  the  transfering  of  a 
deed  from  the  grantor  to  the  grantee,  and  this  may  be  by  words, 
without  acts,  or  by  the  acts  of  the  parlies,  without  words,  or,  as 
is  most  usually  the  case,  by  both.  But  when  we  speak  of  a 
delivery  of  specific  articles,  in  connection  with  contracts,  we 
mean  the  transmitting  the  possession  of  a  thing  from  one  person 
into  the  power  and  possesston  of  another. —  Bouv.  Law  Die. 
title,  Delivery.  This  is  the  original  and  primary  meaning  of 
the  term,  and  this  is  the  sense  in  which,  unexplained,  we  must 
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understand  the  witness  to  have  used  it.  It  may  be  a  conclusion 
deducible  from  other  facts,  but  if  such  was  the  case,  the  oppo- 
site side  could  by  cross-examination  have  shown  it  by  requiring 
the  witness  to  state  whether  she  witnessed  an  actual  transfer  of 
the  possession  of  the  property  from  the  donor  to  the  donee,  or 
whether  it  was  symbolical,  or  by  words  merely.  It  was  the 
province  of  the  jury  to  determine  whether  the  evidence  of  Mrs. 
Todd  proved  a  delivery  and  consequent  consummation  of  the 
gift,  and  the  court  could  not  assume  the  delivery  proven  by  her 
to  be  her  conclusion  from  facts,  and  not  an  actual  delivery. 
That  the  circumstances  in  proof,  as  detailed  by  other  witnesses, 
would  render  it  highly  probable  that  this  witness  was  stating  her 
conclusion,  does  not  help  the  charge;  for  it  in  effect  takes  from 
the  jury  the  consideration  of  her  testimony  and  the  weight  and 
importance  to  be  attached  to  it,  which  particularly  belonged  to 
them,  and  not  to  the  court. — Pistole  v.  Street,  5  Port.  R.  64  ; 
Huff  v.  Cox,  2  Ala.  310 ;  Philips  v.  McGrew,  13  ib.  256. 

If  the  object  of  the  first  charge  asked,  and  which  the  court 
refused  to  give,  was  to  obtain  the  judgment  or  opinion  of  the 
court  upon  the  effect  of  the  testimony,  it  was  clearly  improper 
and  therefore  rightly  rejected.  This,  we  think,  may  be  con- 
sidered a  fair  construction  of  it.  The  question,  in  the  aspect 
in  which  we  view  tlie  charge,  is,  can  the  court,  when  the  ques- 
lion  raised  by  the  proof  is  one  of  fraudulent  intent,  be  called 
upon  to  charge  the  jury  upon  the  effect  of  the  evidence?  This 
precise  point  was  decided  in  the  case  of  Costillo  &  Keho  v. 
Thompson,  9  Ala.  937,  where  this  court  held  that  the  court  be- 
low could  not  properly  pass  upon  the  effect  of  testimony,  when 
the  question  to  be  determined  is  the  fraudulent  intent  with  which 
the  act  was  done. 

In  this  State  the  law  is  settled,  that  a  gift  as  against  subsisting 
creditors  is  absolutely  void,  but  that  to  avoid  it  as  against 
subsequent  creditors,  it  must  be  shown  to  have  been  made  with 
a  fraudulent  intent. — See  Miller  v.  Thompson,  3  Port.  U.  196; 
Moore  v.  Spence,  0  Ala.  506 — see,  also,  the  American  authori- 
ties on  this  point  collated  in  1  Amer.  Lead.  Cases,  51  to  69. 
These  views  will  sufficiently  direct  the  future  disposition  of  the 
case. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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1.  A  bequest,  by  which  property  is  given  to  a  trustee,  on  the  trust,  that  he 
shall  employ  it  in  such  manner  as  may  be  most  beneficial  to  M.  M.,  a 
married  woman,  and  annually  pay  over  to  her  the  net  profits  thereof  for 
the  sole  and  separate  use  and  maintenance  of  her  and  her  children,  du- 
ring her  natural  life,  and  that  at  her  death  the  property  shall  be  equally 
divided  among  such  of  her  children  as  may  be  then  living,  vests  the  en- 
tire life  estate  in  M.  M.  alone.  The  words,  for  the  sole  and  separate  use 
and  maintenance  of  her  and  her  children,  do  not  manifest  an  intention 
to  limit  the  quantity  of  the  legacy,  but  merely  show  the  motive  of  the 
bequest. 

2.  A  feme  covert  has  the  same  control  over  her  separate  estate  as  she 
would  have  if  she  were  sole,  and  may  by  deed  convey  such  interest  aa 
she  herself  possesses. 

Error  to  the  Chancery  Court  of  Benton,  Tried  before 
the  Hon.  Wilie  W.  Mason. 

The  facts  of  this  case  are  as  follows :  In  ]  833,  Rhesa  Bos- 
tick,  a  citizen  of  Burke  county,  in  the  State  of  Georgia,  by  his 
last  will  and  testament  devised  and  bequeathed  to  George  S. 
Morris  certain  lands  in  said  county  and  State,  together  with  a 
number  of  slaves,  on  the  special  trust,  "that  he,  the  said  George 
S.  Morris,  his  heirs,  executors  or  administrators,  do  and  shall 
use  and  employ  the  said  land  and  negroes  in  agriculture,  or  in 
such  other  way  and  manner  as  may  be  most  beneficial  to  the  in- 
terest of  the  said  Mary  Morris,  his  wife,  and  that  the  said  George 
S.  Morris,  trustee  as  aforesaid,  do  and  shall  pay  and  hand  over 
to  his  said  wife  Mary,  annually  and  every  year,  the  net  proceeds 
of  the  said  estate,  real  and  pei-sonal,  for  the  sole  and  separate 
use  and  maintenance  of  her,  the  said  Mary,  and  her  children, 
free  from  the  control  of  her  said  husband,  the  said  George  S. 
Morris,  during  her  natural  life,  and  after  the  death  of  the  said 
Mary  Morris,  then  upon  this  further  trust  and  confidence,  that 
is  to  say,  the  said  George  S.  Morris,  trustee  as  aforesaid,  his  ex- 
ecutors and  administrators,  do  and  shall  immediately  and  by 
proper  and  legal  conveyances  transfer,  assign  and  set  over  to 
such  child  or  children  of  the  said  Mary  Morris  as  she  may  have 
by  her  present  or  any  future  husband,  that  may  be  in  life  at  the 
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time  of  her  death,  all  the  said  lands  and  negroes  and  the  increase 
thereof  and  all  the  other  property  appertaining  to  said  trust,  the 
said  property  to  be  divided  into  as  many  parts  or  shares  as  there 
are  children,  and  one  part  or  share  thereof  to  be  allotted  and 
conveyed  to  each  child,"  &c. 

The  trustee  having  come  into  possession  of  the  property,  re- 
moved the  slaves  to  this  State,  and  in  the  year  1840,  by  deed 
of  trust,  executed  by  himself  and  his  said  wife,  conveyed  them 
to  Henry  L.  Martin,  to  secure  the  payment  of  a  debt  due  by 
said  trustee  to  the  Branch  of  the  Bank  of  the  State  of  Alabama 
at  Montgomery,  under  which  they  were  sold  and  purchased  by 
several  persons,  who  are  made  parties  to  the  bill.  George  S. 
Morris,  the  husband  and  trustee  of  the  said  Mary  Morris,  after- 
wards died  insolvent,  and  Eli  McCroan  having  been  appointed 
trustee  in  his  stead,  filed  this  bill,  in  which  Mrs.  Morris  and  her 
infant  children  joined  as  co-complainants,  against  the  said  Henry 
L.  Martin  and  the  purchasers  of  the  slaves  at  said  trust  sale,  for 
the  recovery  of  the  slaves  and  an  account,  &c. 

The  purchasers  answered  the  bill,  and  insist  by  way  of  plea 
and  demurrer  that  there  is  a  perfect  remedy  at  law,  and  thai  they 
are  bona  fide  purchasers  without  notice. 

The  chancellor  dismissed  the  bill  at  the  final  hearing  on  the 
specific  grounds  of  defence  set  up  by  the  defendants,  and  his 
decree  is  now  assigned  as  error. 

RiCB  &  White,  for  the  plaintiffs  in  error : 

1.  One  of  the  inseparable  incidents  of  the  ownciship  nf  pro- 
fcrty  is  that  it  shall  be  liable  for  the  debts  of  the  owner,  and  that 
a  restraint  upon  its  alienation  is  void.  An  exception  obtains  in 
the  case  of  a  separate  estate  of  a  married  woman,  which  may  be 
so  secured  that  the  wife  herself  has  not  the  power  to  alienate  it. 
Cook  v.  Kennerly,  12  Ala.  48  ;  Tullett  v.  Armstrong,  1  Beav.  3. 

2.  Whenever  "the  right  to  use  and  possess  the  property'* 
is  not  guarantied  for  any  specified  period,  but  only  "  a  mere 
right  to  the  yrnfits  ('-proceeds"  every  year)  arising  from  the  em- 
ployment of  the  thing  conveyed,"  the  cestui  que  trust  being  a 

feme  covcrty  cannot  sell  her  interest. — 12  Ala.  Uep.  51. 

3.  The  terms  employed  in  the  will  of  Bostick  amount  to  a 
clear  restraint  upon  the  alienation  of  the  property  by  Mary  Mor- 
ris or  her  husband  during  her  life.     The  annual  jtrtfits  of  the 
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property  are  by  the  will  devoted  to  the  maintenance  of  the  mo- 
ther "and  her  children"  evenj  year  during  her  life.  This  fund 
for  maintenance  is  intended  by  the  testator  to  be  annual  and  con- 
tinuing. A  sale  by  Mary  Morris  or  her  husband  would  defeat 
this  trust,  and  a  court  of  equity  will  hold  all  such  acts  to  be  ut- 
terly void. 

4.  Under  a  will  like  this,  even  if  there  was  no  restraint  upon 
the  power  of  alienation,  a  court  of  chancery  would  not  direct 
the  sale  "out  and  out"  of  Mary  Morris'  interest,  even  for  her 
own  debt.  A  fortiori,  this  court  cannot  sustain  a  sale,  not 
merely  of  her  interest,  but  of  the  whole  property,  for  her  hus- 
band's debt,  and  when  a  sale  of  any  interest  of  hers  will  defeat 
the  trusts  of  the  will,  and  when  there  is  a  restraint  upon  her 
power  of  alienation  contained  in  the  will. — Coutts  v.  Walker,  2 
Leigh  26S. 

5.  A  married  woncan  cannot  dispose  of  her  separate  estate 
as  she  pleases,  if"  the  mode  of  enjoyment  is  prescribed  in  the 
creation  of  the  estate,  or  her  powers  over  it  restricted." — Pur- 
year  V.  Beard,  14  Ala.  134. 

In  12  Ala.  Rep.  51,  the  cases  of  Fellows  v.  Tann,  and  of 
Spear  v.  Walkley,  are  re-affirmed.  Jasper  v.  Howard,  12  Ala., 
also  re-affirms  the  same  doctrine,  to-vvit,  that  a  will  like  this 
gives  to  the  mother  and  children  collective  interests,  which  can- 
not be  defeated  in  any  forum. — Fellows  v.  Tann,  9  Ala.  Rep.; 
Anderson  v.  Hooks,  11  ib.  953. 

Morgan,  A.  J.  Walker,  and  J.  B.  Martix,  for  the  de- 
fendants : 

1.  The  intention  of  a  testator,  when  it  can  be  ascertained, 
will  always  be  carried  into  effect  by  courts  of  justice.  In  this 
case,  it  is  manifest  from  tiie  language  of  his  will,  that  Bostick 
intended  to  give  a  separate,  distinct  and  entire  interest  in  the 
property  mentioned  to  Mary  Morris,  during  her  life.  The  con- 
nection in  which  the  children  are  mentioned  with  Mary  Morris 
and  the  property  bequeathed  shows  it  to  have  been  a  mere  ex- 
pectation that  the  children  should  be  maintained  out  of  the  pro- 
ceeds of  the  property  given  the  mother.  The  language  not  be- 
ing imperative  or  commanding  to  Mrs.  ]\lorris,  no  present  inter- 
est was  vested  in  or  trust  created  in  favor  of  the  children. — 2 
Story's  Eq.  Jurisp.  '^^  1068-9  ;  Malim  v.  Keightley,  2  Ves.335; 
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Knight  V.  Knight,  3  Bev.  148;  Bardswell  v.  Bardswell,  9  Sim. 
320 ;  Sale  v.  Moore,  1  Sim.  534 ;  Pope  v.  Pope,  10  Sim.  5 ; 
Ellis  et  al.  v.  Ellis,  adm'r,  15  Ala.  296. 

2.  Mrs.  Morris  has  the  same  right  in  equity  to  convey  her 
separate  estate,  as  though  she  were  a  feme  sole,  and  by  her  deed 
in  trust  to  Henry  L.  Martin,  has  deprived  herself  of  all  interest 
in  and  of  all  right  to  litigate  about  the  trust  property.  Besides, 
after  having  joined  with  her  husband  in  making  the  deed  of 
trust,  her  husband  was  authorised  to  represent  both  her  and 
hiniself  in  substituting  a  trustee.  The  making  of  the  deed  of 
trust  was  an  appropriation  of  the  trust  property  to  the  purpose 
of  indemnifying  her  husband's  securities,  and  she  has  no  fur- 
ther control  over  it. — 1  P'onbl.  Eq.  102,  note ;  Hoot  et  al  v. 
Sorrell  et  al.,  11  Ala.  386. 

DARGAN,  C.  J. — The  first  question  that  presents  itself  for 
our  consideration  is,  what  estate  or  interest  did  Mrs.  Morris 
take  under  the  will?  I  think  it  very  clear  that  she  took  a  life 
estate  in  the  whole,  with  a  remainder  over,  after  her  death,  to 
such  of  her  children  as  should  survive  her.  By  the  will,  the 
legal  title  is  vested  in  George  S.  Morris,  her  husband,  as  trus- 
tee, and  the  land  and  negroes  are  to  be  employed  by  him  in 
agriculture,  or  in  such  other  way  or  manner  as  may  be  most 
beneficial  to  Mary  Morris,  his  wife ;  he  is  to  pay  and  hand  over 
to  her  annually  and  every  year  the  nett  proceeds  of  the  estate, 
for  the  sole  and  separate  use  and  maintenance  of  his  wife,  Mary 
Morris,  and  her  children,  and  after  her  death  the  whole  is  to  be 
equally  divided  between  such  children  as  should  survive  her, 
either  by  her  present  or  any  future  husband.  I  do  not  think 
the  testator  intended  to  give  to  the  children  of  Mrs.  Morris  any 
immediate  or  joint  interest  with  their  mother,  during  her  life, 
but  intended  to  give  to  the  mother  a  life  estate  in  the  whole,  and 
the  rcnjaindor  over  after  her  death  to  such  of  her  children  as 
should  survive  her.  In  the  case  of  Jeflfry  v.  Honeywood,  4 
Maddox,  39S,  the  devise  was  to  Mary  JefiVy,  the  daughter  of* 
the  testator,  and  to  all  and  every  child,  or  children  of  her  body 
lawfully  issuing,  and  to  his  or  her  heirs  forever,  as  tenants  in 
common  and  not  as  joint  tenants.  Mary  Jeffry  died  in  the  life- 
time of  the  testator,  leaving  ten  children.  The  question  was 
whether  the  testator  intended  his  dnuglilcr  to  take  one-eleventh 
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jointly  with  her  children ;  if  so,  her  share  had  lapsed ;  or  did 
he  intend  to  give  Mary  Jeffry  the  whole  for  life,  with  a  remain- 
der over  after  her  death  to  her  children,  as  tenants  in  common  ? 
The  vice-chancellor  held  that  a  life  estate  in  the  whole  was 
given  to  the  daughter,  and  the  remainder  over  in  fee  to  her 
children.  In  the  case  of  Wood  v.  Baron,  1  East  259,  a  testa- 
tor devised  to  his  daughter  his  whole  estate  and  effects,  real 
and  personal,  to  hold  and  enjoy  the  same,  as  a  place  of  inheri- 
tance to  her  and  her  children,  or  issue  forever,  and  if  his  daugh- 
ter should  die,  leaving  no  children,  or  if  her  children  shoilld 
die  without  issue,  then  over.  It  was  held,  that  the  daughter 
took  an  estate  tail,  with  remainder  over,  although  she  had  chil- 
dren at  the  date  of  the  will  and  at  the  time  of  the  testator's  death. 
In  Morse  v.  Morse,  2  Sim.  485,  a  testator  gave  to  his  daughter^ 
and  to  her  children,  ^5,000 — ^C  3,000  to  be  paid  in  one  year 
after  his  death,  and  .£2000  after  the  decease  of  his  wife,  and 
appointed  trustees  of  these  sums  for  his  daughter  and  her  chil- 
dren. It  was  decided  that  the  daughter  took  an  estate  for  life, 
with  remainder  over  to  her  children,  whether  born  before  or  af- 
ter the  death  of  the  testator.  In  the  case  of  Vaughan  v.  The 
Marquis  of  Headfort,  10  Simons,  639,  the  testator  bequeathed 
to  the  Marquis  of  Headfort  and  his  children  ^40,000  to  be 
secured  for  their  benefit.  It  was  decided  that  the  words,  to  be 
secured  for  their  benefit,  showed  that  the  intention  of  the  testa- 
tor was  that  the  Marquis  took  a  life  estate  in  the  whole,  with 
remainder  over  to  his  children.  It  is,  however,  frequently  a 
question  of  difficulty,  when  a  devise  is  to  one  and  his  children,  to 
determine  whether  the  children  were  intended  to  lake  jointly  with 
their  parent,  or  whether  they  were  intended  to  take  a  remainder 
after  the  life  estate  of  the  parent  determined.  The  general 
rule  is,  that  if  a  devise  be  to  one  and  his  children,  and  he 
have  children  at  the  date  of  the  will  and  the  death  of  the  testa- 
tor, the  parent  and  children,  living  at  the  testator's  death,  take 
jointly  under  the  will. — Wild's  Case,  3  Coke's  Rep.  part  6,  p. 
17 — see  the  cases  collected  in  the  2d  vol.  of  Jarman  on  Wills, 
pages  307-316;  see,  also,  Parkman  v.  Bowdoin,  1  Sumner, 
359;  15  Pickering,  104.  The  intention,  however,  of  the  tes- 
tator is  to  govern  in  each  case,  and  when  that  is  ascertained,  the 
law  is  ascertained ;  for  every  testator  is  a  law-giver  to  the  court, 
so  far  as  his  inlentious  are  consistent  with  the  laws  of  the  land. 
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Each  case  must  therefore  depend  in  a  great  measure  on  its  own 
peculiar  circumstances,  for  the  inquiry  is,  what  did  this  testator 
intend  ?  Here,  by  the  words  of  the  will,  the  property  was  de- 
vised to  the  husband  of  Mrs.  Morris,  to  be  employed  in  agricul- 
ture by  him,  or  in  any  other  manner  most  beneficial  to  his  wife, 
Mary  Moiris,  and  that  he  should  hand  over  to  her  the  nett  pro- 
ceeds, for  the  sole  and  separate  use  and  maintenance  of  Mary 
Morris  and  her  children,  and,  after  her  death,  the  whole  to  be 
€quaUy  divided  between  such  of  her  children  as  should  be  liv- 
ing at  her  death.  It  is  very  cJear  that  the  children  did  not  take 
an  indefeasible  estate,  before  llie  death  of  their  mother;  if  they 
died  in  her  life-time,  their  representatives  could  take  nothing, 
for  the  property  was  not  to  be  divided  until  after  her  death,  and 
then  only  amongst  those  who  survived  her.  The  gift  was  to 
the  husband,  as  trustee,  the  annual  uett  proceeds  to  be  paid  to 
the  wife  for  the  support  of  herself  and  her  children.  The  true 
intention  is,  that  the  wife  should  have  a  life  estate  in  the  whole, 
and  the  children  should  only  take  the  remainder  at  her  death. 
The  words,  for  the  support  and  maintenance  of  herself  and  her 
children',  only  show  the  reason  or  motive  of  the  testator  why  he 
made  the  bequest,  but  cannot,  in  my  opinion,  reduce  the  share  or 
interest  of  the  wife,  to  an  equal  share  or  proportion  with  all  her 
children.  The  gift  to  Mrs.  Morris  was  complete  without  these 
words,  and  they  do  not  show  an  intention  to  reduce  the  quantity 
of  the  legacy  to  her — but  only  the  motive  of  the  bequest. 

As  Mrs.  Morris  takes  a  life  estate  under  the  will,  with  a  re- 
mainder over  to  her  children,  and  as  she  Joined  with  her  hus- 
band in  the  mortgage,  her  interest  is  bound,  for,  although  a  feme 
covert,  she  had  the  same  control  over  her  separate  estate  as  if 
she  had  been  sole.  She  therefore  conveyed  her  interest  and 
the  sale  gave  the  purchasers  such  title  as  she  had,  which  was 
an  estate  for  her  own  life,  with  remainder  to  her  children. 

This  view  is  decisive  of  the  cause,  and  shows  that  the  decree 
must  be  affirmed.  The  children,  however,  may  proceed  by 
another  bill  to  protect  their  interest,  after  the  death  of  their 
mother. 

Let  the  decree  be  affirmed. 

Chilton.  J.,  not  sitting.  M^B^ 
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JOHNSON  vs.  THE  STATE. 

1.  Representations,  made  by  a  sick  person  to  a  medical  attendant,  of  th© 
nature,  symptoms,  and  effects  of  the  malady,  under  •which  he  is  labor- 
ing, are  admissible  as  original  evidence. 

2.  The  deceased  was  poisoned  on  Sunday  and  from  that  time  until  Tues- 
day evening,  when  she  died,  suffered  severely  from  a  burning  pain  in  th« 
stomach  and  bowels.  On  Sunday  night,  on  Monday,  and  on  Tuesday 
just  before  she  made  a  declaration,  she  used  such  expressions  as,  "  I  can- 
not stay  here — I  must  go — good  people,  I  am  gone,"  and  her  medical 
attendant  considered  her  in  extremis  from  Tuesday  morning  until  she 
died.  Between  nine  o'clock,  A.  M.  and  noon  on  Tuesday,  she  asked  her 
medical  attendant  if  he  could  help  her,  to  which  he  replied,  he  thought 
he  could.  Hdd — That  the  inquiry  and  reply,  taken  in  connection  with 
such  strong  evidences  of  a  sense  of  impending  death,  do  not  prove  any 
thing  beyond  the  hope  of  present  ease  or  relief,  and  are  insufficient  to 
exclude  the  declaration  of  the  deceased. 

3.  The  statement  by  the  deceased  of  a  distinct  fact,  in  no  way  connected 
with  the  circumstances  of  the  death,  or  the  immediate  cause  of  it,  is  not 
admissible  as  a  dying  declaration. 

4.  Where  a  written  instrument  contains  both  legal  and  illegal  evidence^ 
the  court  cannot  be  required  to  expunge  that  which  is  illegal.  If  the 
court  points  out  to  the  jury  the  illegal  testimony  and  designates  it  ia 
such  a  way  that  the  jury  can  identify  it,  it  is  all  that  can  be  required. 

5.  It  is  not  competent  for  a  witness  to  give  his  opinion  as  to  how  a  person 
looked  at  a  particular  time,  as  that  he  looked  serious,  but  he  should  state 
the  evidences  of  his  mental  condition,  as  that  he  was  habitually  lively, 
but  on  that  occasion  was  silent,  or  the  like. 

6.  Silence,  indicating  unusual  seriousness,  on  the  part  of  one  charged 
as  a  participant,  at  or  about  the  time  of  the  commission  of  the  crime,  is 
a  fact  from  which  a  guilty  knowledge  may  be  inforcd,  and  evidence  of  it 
is  therefore  admissible.  Such  a  fact,  however,  of  itself,  should  weigh 
but  little,  and  ought  to  be  considered  with  great  caution  by  the  jury. 

7.  On  the  trial  of  a  prisoner  for  the  murder  of  his  wife,  proof,  that  the 
prisoner,  during  the  year  preceding  the  homicide,  applied  to  the  mother 
of  a  single  woman  for  permission  to  visit  her  daughter,  and  was  denied 
it  because  he  was  a  married  man,  is  admissible,  to  show  a  motive  for 
the  commission  of  the  crime. 

8.  And  proof,  that  the  wife,  for  some  time  prior  to  her  death,  had  been 
compelled  by  the  prisoner  to  sleep  in  his  kitchen,  which  was  very  open, 
and  stood  apart  from  the  dwelling  house  in  which  he  and  the  children 
lived,  is  admissible  to  show  both  malice  and  a  motive. 

9.  The  crime  of  murder  being  divided  by  the  penal  code  into  two  grades, 
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\»ith  different  punishments,  it  ia  necessary,  on  the  conviction  of  a  pri- 
soner for  that  offence,  that  the  verdict  of  the  jury  should  ascertain  the 
degree,  otherwise  no  judgment  can  be  pronounced  upon  it.  That  the 
murder  was  committed  by  means  of  poison  can  make  no  difference. 

Error  to  the  Circuit  Court  of  Chambers.  Tried  before  the 
Hon.  John  J.  Woodward. 

Rice,  for  the  plaintiff: 

1.  Dyinn;  declarations  must  be  confined  to  "  the  ciraiinstances 
of  the  deatli'^  and  must  not  consist  of  mere  matters  of  belief. 
A  witness  cannot  give  his  beliff. — 2  Barn.  &  Cres.  608;  2  Phil. 
Jfiv.;  McLane  v.  The  State,  10  Ala.  674. 

2.  The  evidence  of  the  supposed  previous  attempt  to  poison 
the  wife,  by  something  called  laudanum,  was  improperly  ad- 
mitted.— Morris  v.  The  State,  8  Smedes  &  Marsh.  772 ;  Dow- 
ling  V.  The  State,  5  ib.  686. 

3.  The  other  evidence,  relating  to  the  previous  conduct  and 
habits,  and  appearaiice  of  the  prisoner,  was  wholly  inadmissible. 
(Cases  last  above  cited.) 

4.  The  verdict  does  not  ascertain  the  degree  of  the  murder 
and  is  therefore  insufficient.  Such  a  verdict  was  held  insuffi- 
cient in  Tennessee,  (7ih  or  9th  Yerger,)  alihough  the  indict- 
ment charged  murder  in  the  first  degree.  No  charge  in  the  in- 
dictment, nor  any  words  used  in  an  indictment,  can  dispense 
with  the  duty  of  the  jury  to  ascertain  the  degree  of  the  offence. 
Cobia  V.  The  State,  16  Ala.  781. 

Attorney  General,  for  the  Stale. 

PARSONS,  J. — The  plaintiff  in  error  was  convicted  of  the 
."aurder  of  Elizabeth  Johnson,  his  wife,  by  means  of  poison,  at 
the  last  term  of  the  Circuit  Court  of  Chambers  county.  By 
his  bill  of  exceptions  he  reserved  several  questions  of  law  for 
this  court. 

There  was  evidence  that  the  deceased,  on  Sunday,  the  first 
day  of  October  1S4S,  was  taken  sick  suddeidy;  that  sbe  con- 
tinued sick  until  Tuesday,  the  third  day  of  the  same  month, 
when  she  died;  and  that  on  Sunday  evening  and  from  that  time 
until  her  death,  she  suffered  severely,  except  at  intervals.     The 
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evidence  tended  to  show  that  her  death  was  caused  by  the  white 
oxide  of  arsenic,  a  deadly  poison,  which  was  taken  by  her  on 
Sunday.  No  physician  was  called  to  see  her  until  Monday 
morning,  about  8  or  9  o'clock,  when  Dr.  Buckalieu  was  called 
in  and  examined  her.  Dr.  B.  stated  as  a  witness  on  the  trial, 
among  other  things,  that  the  deceased  complained  of  some 
cramp  about  the  region  of  the  abdomen  and  a  burning  pain  in 
the  stomach;  also,  of  some  degree  of  numbness  or  partial  par- 
alysis about  the  legs  and  arms.  These  complaints  were  made 
to  Dr.  B.  on  the  occasion  of  his  examination  of  her  syDiptoms 
and  in  reply  to  his  questions  to  her  about  them.  The  prison- 
er's counsel  objected  to  the  evidence  of  her  comphints,  but  it 
was  admitted  and  the  counsel  excepted.  The  representations 
by  a  sick  person  of  the  nature,  symptoms  and  effects  of  the 
malady  under  which  he  is  laboring  at  the  time,  are  received  as 
original  evidence.  If  made  to  a  medical  attendant,  they  are  of 
greater  weight  as  evidence;  but  if  made  to  any  other  person, 
they  are  not  on  that  account  rejected. — Greenleaf  on  Ev.  ^  102, 
3d  edit.     This  exception,  therefore,  cannot  prevail. 

The  next  exception  relates  to  the  dying  declarations  of  the 
deceased.  As  a  ground  for  admitting  them,  the  State  proved 
by  Mrs.  Capehart  that  she  saw  the  deceased  on  the  first,  sec- 
ond, and  third  days  oi'  October,  and  heard  her  talk  on  each  of 
those  days — that  the  deceased  was  very  sick  all  the  time  and 
suffering  severely  from  burning  pain  in  the  stomach  and  bow- 
els ;  that  between  spells  of  severe  suffering  the  deceased  used 
the  following  words  :  "  I  cannot  stay  here — I  must  go — I  can- 
not live — good  people,  I  am  gone."  '  That  the  deceased  used 
these  expressions  on  Sunday  night,  on  Monday,  and  on  Tues- 
day, just  before  the  affidavit  of  her  dying  declarations  was  made, 
and  that  she  died  late  on  Tuesday  evening.  The  opinion  of 
Dr.  B.  was  that  she  was  in  extremis  from  Tuesday  morning 
until  her  death,  late  on  Tuesday  evening.  He  slated  that  be- 
tween nine  o'clock,  A.M.  and  twelve  on  Tuesday,  the  deceased 
asked  him  if  be  could  help  her,  to  which  he  replied  that  he 
thought  he  could.  In  the  case  of  the  King  v.  Mary  F?gent,  7 
C.  &  P.  23S,  the  prisoner,  Mary  Fagent.  was  charged  with 
havi-ng  killed  Avis  Fagent.  It  was  proposed,  on  the  part  of 
the  prosecution,  to  give  evidence  of  the  declarations  of  the  de- 
ceased as  declarations  in  articulo  mortis.     It  appeared,  that  on 
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Saturday  of  the  week  preceding  the  death  of  the  deceased,  5<he 
expressed  an  opinion  tl)at  she  would  not  recover,  and  that  she 
made  a  declaration ;  but  it  also  appeared,  that  after  she  had 
made  this  declaration,  she  on  the  same  day  asked  her  nephew  if 
he  thought  she  would  "  rise  again."  The  court  held  that  this 
declaration  was  not  admissible,  but  admitted  l)er  declarations 
made  afterwards,  when  she  believed  her  recovery  hopeless. 
But  that  case  is  distinguishable  from  this.  She  asked  her 
nephew  if  he  thought  she  would  rise  again,  which  implied  a 
hope  of  recovery.  But  in  this  case,  the  sufferer  only  asked  her 
physician  if  he  could  help  her,  and  the  answer  was  that  he 
thought  he  could.  This,  in  connection  with  so  much  evidence 
of  her  sense  of  impending  death,  does  not  prove  a  hope  of  any 
thing  beyond  present  ease  or  relief.  It  appears  that  the  de- 
ceased made  her  statement  about  twelve  o'clock  noon,  on  Tues- 
day. Mrs.  Capehart  testifies  that  the  deceased  continued  to 
use  those  expressions  of  her  sense  of  death  until  just  before  her 
statement  was  made.  It  is  our  inference  from  all  the  evidence 
that  such  expressions  were  repealed  by  the  deceased,  after  she 
asked  her  physician  if  he  could  help  her ;  but  without  that,  we 
should  hold  that  her  inquiry  of  her  physician  and  his  reply  were 
not  sufficient  evidence,  in  the  present  case,  that  she  had,  even 
at  that  moment,  a  hope  of  recovery. 

In  the  case  of  Oliver  against  the  State,  decided  at  this  term, 
it  was  held  that  dying  declarations,  made  under  a  sense  of  im- 
pending death,  are  admissible  as  evidence,  where  the  death  of 
the  deceased  is  the  subject  of  the  charge,  and  the  circumstances 
of  the  death  are  the  subject  of  the  declarations.  The  circum- 
stances of  this  case,  already  stated,  were  entirely  sufficient,  we 
think,  to  satisfy  the  court  that  the  deceased  made  her  declara- 
tions, which  are  presently  to  be  .stated,  under  a  sense  of  im- 
pending death,  and  that  therefore  they  were  admissible,  so  far 
as  otherwise  unexceptionable.  They  were  sworn  to  before  a 
justice  of  the  peace,  on  the  3d  day  of  October  1848,  and  tlie 
deposition  or  affidavit  contains  the  following  statement  of  facts : 
**  Tiiat  Sarah,  a  negro  girl,  gave  her  some  wine,  and  told  her 
that  Cuilen  C.  Johnson  gave  it  to  said  negro,  and  told  said 
negro,  which  said  negro  stated  when  she  presented  it  to  her, 
that  it  would  do  her  good — and  that  on  the  night  before,  he, 
said  Cuilen,  appeared  to  be  friendly  with  her,  which  had  not 
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been  ihe  case  in  three  months  before,  or  even  spoken  to  her, 
and  that  the  said  Cullen  C.  Johnson  slept  a  part  of  the  night 
before  on  the  same  bed  with  her,  and  that  after  taking  said  wine, 
that  she  became  very  sick,  and  requested  some  of  the  children, 
or  said  negro,  to  go  after  some  person  for  her  and  they  refused 
to  go,  or  even  to  call  in  any  person  to  her  assistance.  She  then 
cried  aloud  for  assistance,  until  Mrs.  Capehart  heard  her  and 
came  to  her  assistance.  She,  said  deponent,  says  she  believes 
that  the  said  Cullen  C.  gave  it  to  said  negro,  for  she  had  seen 
the  said  Cullen  give  said  negro  something  under  the  name  of 
laudanum  one  time  before,  which  made  said  deponent  very 
sick."  The  Circuit  Court  ruled  out  the  words,  "  and  told  her 
that  Cullen  C.  Johnson  gave  it  to  said  negro  and  told  said 
negro,  which  said  negro  stated  when  she  presented  it  to  her, 
that  it  would  do  her  good."  The  Circuit  Court  also  ruled  out 
the  words  that  the  prisoner  on  the  night  before  •'  appeared  to  be 
friendly."  All  the  rest  of  the  statements  were  admitted  as 
evidence  to  the  jury,  to  each  part  of  which  specifically  the  de- 
fendant's counsel  objected.  The  belief  of  the  deceased  that 
the  prisoner  gave  the  poison  to  the  negro  girl  and  the  statement 
of  the  deceased  that  she  had  seen  the  prisoner,  one  time  before, 
give  to  the  same  girl  something  under  the  name  of  laudanum 
which  made  deponent  very  sick,  were  both  inadmissible — the  first, 
because,  generally  opinions  or  belief  as  evidence  are  inadmis- 
sible— and  the  second,  because  what  she  had  seen  her  husband 
give  the  girl  on  a  former  occasion,  was  not  part  of  the  circum- 
stances of  her  death,  or  of  the  immediate  cause  of  it,  and,  under 
our  statute,  it  was  a  distinct  felony.  It  may  have  happened 
years  before,  and  therefore  inadmissible.  But  if  his  former  at- 
tempt to  poison  his  wife  had  been  proved  by  a  witness  on  the 
trial,  the  question  of  the  admissibility  of  the  evidence  would 
have  been  different.  It  might  then  have  been  very  material  to 
inquire  whether  he  gave  her  the  poison,  for  which  he  is  in- 
dicted, innocently  or  criminally.  It  is  very  usual  for  the  head 
of  a  family  to  administer  medicine  in  the  domestic  circle,  but  iji 
doing  so,  if  he  should  poison  the  patient,  his  intention  would  be 
very  material.  In  such  case,  it  would  deserve  consideration  if 
a  former  attempt  by  him  to  poison  the  same  person  might  not 
be  proved,  although  of  itself  a  distinct  felony,  for  the  purpose 
of  showing  his  guilty  knowledge  in  the  last  instance.     Upon  an 
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indictment  for  maliciously  shooting,  if  it  be  questionable  whether 
the  shooting  was  by  design  or  accident,  proof  may  be  given  that 
the  prisoner  at  another  time  intentionally  shot  at  the  same  per- 
son.—Russ.  &  Ry.  C.  C.  531 ;  1  Chitty's  Crim.  Law,  565. 
But  a  distinct  fact,  which  forms  no  part  of  the  case  for  which 
the  prisoner  is  indicted,  cannot  be  proved  by  dying  declarations, 
although  when  proved  it  might  be  evidence  to  support  the  in- 
dictment. We  therefore  think  there  was  error  in  admitting 
those  parts  of  the  dying  declarations  which  related  to  the  belief 
of  the  deceased,  and  her  statement  in  regard  to  the  prisoner's 
former  attempt  to  poison  her. 

The  prisoner  insisted,  on  the  trial,  that  the  portions  of  the 
dying  declarations  which  were  excluded  by  the  court,  should 
be  struck  out  of  the  affidavit  which  contained  the  declarations. 
This  the  court  refused  to  permit,  but  excluded  them  by  point- 
ing them  out  to  the  jury,  enclosed  in  brackets,  with  directions 
by  the  court  to  the  jury  not  to  regard  them  as  evidence.  In 
tliis  way  the  court  permitted  the  whole  affidavit  to  go  to  the 
jury,  and  the  prisoner  excepted.  In  this  we  can  see  no  error. 
The  observations  of  the  court  were  sufficient  to  protect  the  pri- 
soner against  so  much  as  was  excluded,  and  about  the  identical 
words  tiiat  were  excluded,  there  could  be  no  doubt.  It  often 
happens  that  parts  of  private  documents  are  evidence,  but  it  is 
clear  that  the  residue  of  them  could  not  be  struck  out. 

The  court  admitted  evidence  that  the  prisoner  on  Sunday, 
the  first  day  of  October  1848,  went  to  the  house  of  Wilkins,  a 
neighbor  who  resided  about  one  mile  and  a  half  from  the  resi- 
dence of  the  prisoner,  and  remained  there  from  about  nine 
o'clock,  A.  M.  until  about  an  hour  before  sun-set — that  whilst 
at  the  house  of  Wilkins,  the  prisoner  *'  looked  serious,  although 
be  waa  habitually  a  lively  man."  To  this  evidence  there  was 
an  exception.  The  first  part  of  this  evidence  was  admissible, 
because  it  showed  the  proximity  of  the  prisoner  to  the  place  of 
the  crime;  and  this  tends  to  prove  that  he  could  have  committed 
it.  The  second  branch  of  the  evidence,  that  is,  that  he  looked 
serious,  although  he  was  habitually  a  lively  man,  is  exception- 
able in  the  mode  of  proving  it.  We  think  that  the  witness,  in 
strictness,  ought  not  to  have  been  permitted  to  say  how  he 
looked,  but  rather  to  state  the  evidence.-i  of  his  mental  condi- 
tion ;  as  that  he  was  habitually  lively,  but  on  that  occasio:i  silent, 
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or  the  like.  If,  however,  there  had  been  physical  indications 
of  a  peculiarly  disturbed,  anxious,  or  alarmed  state  of  the  mind, 
we  do  not  say  but  they  might  be  proved. 

We  cannot  say  that  facts,  such  as  silence,  which  indicated 
unusual  seriousness  at  such  a  moment,  are  inadmissible  as  evi- 
dence tending  in  some  degree  to  show  the  prisoner's  guilty 
knowledge  of  the  condition  of  his  wife,  or  to  show  his  crime 
itself.  Doubtless  such  a  circumstance  by  itself  should  weigh 
but  little  and  it  should  be  received  with  great  caution,  but  we 
cannot  say  that  it  was  wholly  inadmissible.  Roscoe,  in  speak- 
ing of  the  caution  with  which  certain  evidence  should  be  re- 
ceived, says,  "Not  unfrequently  a  presumption  is  formed  from 
circumstances  which  would  not  have  existed,  as  a  ground  of 
crimination,  but  for  the  accusation  itself;  such  are  the  conduct, 
demeanor  and  expressions  of  a  suspected  person,  when  scruti- 
nised by  those  who  suspect  him." — Roscoe's  Criminal  Ev.  15. 
If  the  conduct,  demeanor  and  expressions  of  the  accused,  sub- 
sequent to  the  crime,  may  be  proved  as  evidence  of  conscious 
guilt,  although  to  be  received  cautiously,  it  is  not  obvious  why  the 
same  indications,  at  or  about  the  time  of  the  crime,  may  not  be 
proved  for  the  same  purpose.  A  flight  is  universally  admitted 
as  evidence  of  the  guilt  of  the  accused,  though  not  conclusive. 
If  we  take  a  flight  as  evidence  of  fear,  and  fear  as  evidence  of  a 
known  cause  of  dread  or  apprehension,  we  arrive  thus  at  the 
inference  of  crime.  But  it  is  sufficient  perhaps  for  all  practical 
purposes  to  regard  a  flight  as  immediate  evidence  of  crime,  be- 
cause it  betrays  conscious  guilt.  In  this  instance  then,  we  take 
the  flight,  a  thing  of  itself  harmless  and  innocent,  as  evidence 
of  conscious  guilt,  a  necessary  consequence  of  the  crime  itself, 
and  the  conscious  guilt,  of  which  the  flight  was  evidence,  is 
proof,  in  its  turn,  of  the  crime.  In  this  instance,  therefore,  it  is 
certain  that  the  law  admits  evidence  of  the  party's  conduct, 
merely  to  prove  his  conscious  guilt,  which  is  proof  of  crime. 
Now  this  conscious  guilt  is  altogether  internal,  but  the  law  al- 
lows that  proof  of  it  which  consists  of  outward  signs.  Is  a 
flight  the  only  outward  evidence  of  conscious  guilt '?  So  far 
from  it,  any  indications  of  it,  arising  from  the  conduct,  demea- 
nor, or  expressions  of  the  party,  are  legal  evidence  against  him. 
The  law  can  never  limit  the  number  or  kind  of  such  indica- 
tions.    In  the  present  case,  it  may  be  presumed,  because  this  is 
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consistent  with  the  facts  stated  in  the  bill  of  exceptions,  that  the 
poison  was  prepared  by  or  before  nine  o'clock,  A.  M.  on  Sun- 
day, and  that  preparations  were  made  for  it  to  be  given  to  the 
deceased ;  and  it  is  consistent  with  the  bill  of  exceptions  to 
suppose  that  this  was  expected  to  be  done  and  was  done  imme- 
diately. About  nine  o'clock,  A.  M.  on  Sunday,  the  prisoner 
appeared  at  the  house  of  Wilkins,  a  mile  and  a  half  from  his 
own  residence,  and  remained  there  until  about  an  hour  before 
suo-set.  If  guilty,  he  had  already  prepared  for  the  destruction 
of  his  victim;  the  poison,  it  is  probable,  was  already  producing 
its  effects  and  he  was  aware  of-  the  fact.  That  was  peculiarly 
the  occasion  for  conscious  guilt  to  reveal  some  evidence  of  the 
crime.  If  he  were  unusually  serious,  or  brooding  in  his  mind, 
or  impressed  with  fear,  these  were  admissible  evidences  of  the 
crime,  upon  the  same  principle  that  conscious  guilt  may  be 
proved  by  a  flight.  But  they  ought  not  to  be  proved  by  the 
opinion  of  a  witness ;  they  can  be  proved  by  external  indica- 
tions. "Courts  of  justice  of  necessity  interpret  by  external 
indications  the  secret  workings  of  the  mind  ;  but  as  such  con- 
clusions must  in  general  be  inferential  merely,  they  ought  never 
to  be  made  the  subject  of  testimonial  opinion." — Wills  on  Cir- 
cumstantial £v.  63. 

The  State  was  allowed  to  prove  by  Mrs.  Rumpy,  a  near 
neighbor  of  the  prisoner,  that  during  the  year  preceding  the  death 
of  the  prisoner's  wife,  he  called  Mrs.  Rumpy  out  to  her  gate  and 
asked  her  for  liberty  to  visit  one  of  her  daughters,  and  that  she 
refused  him  the  liberty,  because  he  was  a  married  man ;  and  this 
evidence  was  excepted  to.  It  was  held  by  the  Supreme  Court 
of  Connecticut,  on  the  trial  of  one  Watkins  for  the  murder  of 
his  wife,  that  evidence  was  admissible  against  him,  showing  that 
for  some  months  before  and  down  to  the  time  of  the  alleged 
murder,  an  adulterous  intercourse  subsisted  between  the  pri- 
soner and  a  Mrs.  Burgess.  It  was  held  that  such  testimony 
was  admissible,  not  to  prove  the  corpus  delicti,  but  to  repel  the 
presumption  of  innocence,  arising  from  the  conjugal  relation. — 
The  State  of  Connecticut  v.  Watkins,  9  Conn.  47.  It  is  stated 
by  a  writer  that  this  decision  produced  surprise. — Wharton's 
Crim.  Law.  But  the  point  we  have  to  decide  is  not  the  same 
that  was  decided  by  the  Supreme  Court  of  Connecticut.  If  it 
were,  it  is  probable  we  should  concur  in  opinion  with  that  court, 
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and  hold  also  that  it  was  evidence  of  a  n>otive  for  the  murder 
of  his  wife.  In  this  case  the  prisoner  applied  to  a  woman  for 
permission  to  visit  her  daughter.  There  can  be  no  doubt  about 
the  criminal  object  of  his  visits.  He  was  denied  the  privilege 
because  he  was  a  married  man ;  there  was  no  other  objection. 
Now,  there  was  an  object  of  desire,  of  criminal  desire,  but  his 
wife  stood  between  him  and  it.  This,  as  a  motive  for  her  des- 
truction, was  clearly  admissible  in  evidence,  because  motives  for 
every  crime  may  be  proved. — Wills  on  Cirm.  Ev.  57-8;  Rose 
Crim.  Ev.  95,  697;  Clewes'  case,  4  C.  &  P.  221. 

It  appears  by  the  bill  of  exceptions  that  the  solicitor  proposed 
the  following  question  to  one  of  the  State's  witnesses:  "Do  you 
know  that  the  defendant  paid  marked  attention  to  any  lady, 
shortly  before  the  death  of  his  wife  ?  and  if  so,  state  in  what  it 
consisted."  To  this  question  the  defendant  objected,  on  the 
ground  that  it  was  leading,  &c.,  but  the  court  overruled  the  ob- 
jection and  it  was  answered  affirmatively,  and  the  prisoner  ex- 
cepted. This  question  suggested  the  answer  desired,  in  respect 
of  the  degree  of  attention  paid,  and  of  the  time,  both  of  which 
were  material.  There  are  circumstances,  however,  under  which 
the  court  will  permit  leading  questions  to  be  put,  even  to  the 
party's  own  witness,  as  where  it  appears  that  the  witness  wishes 
to  conceal  the  truth,  or  to  favor  the  opposite  party,  or  if  the 
mind  of  the  witness  cannot  be  directed  to  the  subject  of  inquiry 
whhout  a  particular  specification  of  it. — 1  Stark.  Ev.  150-1,  and 
notes.  The  court  must  have  some  discretion  upon  this  sub- 
ject; but  there  are  no  circumstances  stated  in  the  bill  of  excep- 
tions which  required  a  departure  from  the  general  rule.  The 
bill  of  exceptions  does  not,  however,  set  out  all  the  evidence, 
so  far  as  appears.  But  it  is  not  necessary  for  us  to  decide  whe- 
ther the  record  shows  error  in  this  part  of  the  case  or  not,  be- 
cause the  judgment  must  be  reversed  on  other  grounds. 

It  appears  by  another  exception  that  the  State  was  allowed  to 
prove  some  particular  acts  of  unkind  treatment  of  the  prisoner 
towards  his  wife,  during  the  year  in  which  she  died  ;  but  as  it  is 
not  stated  what  they  were,  we  are  not  enabled  to  say  there  was 
error  in  that. 

The  State  was  permitted  to  prove  that  the  deceased,  for  some 
time  prior  to  her  death,  had  been  compelled  by  the  prisoner  to 
sleep  in  his  kitchen,  which  was  about  ten  yards  from  his  dwell- 
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ing  bouse  and  was  very  open  ;  and  that  she  was  not  admitted 
by  the  prisoner  to  live  in  the  dwelbng  house,  where  he  and  their 
children  lived.  This  was  evidence  of  malice,  and  therefore  ad- 
missible. It  was  also  evidence  tending,  in  no  inconsiderable' 
degree,  to  prove  that  he  had  become  tired  of  bis  wife,  and  hence 
had  a  motive  for  putting  her  out  of  the  way.  It  is  clear  that  the 
crime  of  wilful  murder  had  been  committed  by  some  one.  This 
having  been  established,  and  the  prisoner  being  charged  with 
the  crime,  every  ground,  from  which  a  motive  could  arise,  may 
be  proved  against  him.  It  is  not  necessary  at  present  to  speak 
of  the  weight  of  such  a  circumstance.  All  that  we  have  to  de- 
cide is  the  question,  whether  it  was  admissible  as  evidence  or 
not.  With  regard  to  the  grounds  from  which  a  motive  may  be 
infered,  we  may  remark,  that  the  law  has  never  limited  them, 
and  never  can  limit  them  in  number  or  kind.  And  it  is  imma- 
terial whether  the  motive  be  wealth,  as  if  the  slayer  should  be- 
come entitled  to  an  estate  by  reason  of  the  death  of  the  party 
slain,  or  to  get  the  party  slain  out  of  the  way  for  any  other  pur- 
pose, as  to  prevent  him  from  giving  evidence  in  a  cause.  No 
matter  what  the  object  in  view,  if  it  can  form  a  motive  for  the. 
act,  it  may  go  to  the  jury.  On  the  one  hand,  the  jury  should 
receive  it  always  with  caution ;  but  on  the  other,  it  need 
not  be  such  a  ground  for  motive,  as  might  be  deemed  suffi- 
cient to  induce  a  just  and  honest  man  to  perpetrate  a  high 
crime. 

In  this  case  the  jury  did  not  by  their  verdict  ascertain  the  de- 
gree of  murder  of  which  the  prisoner  was  guilty.  For  that 
cause,  the  prisoner  moved  in  arrest  of  judgment,  but  his  motion 
was  overruled.  In  Cobia  v.  The  State,  16  Ala.  781,  we  held 
ihat  the  crime  of  murder  being  divided  by  our  penal  code  into 
two  grades,  with  different  punishments,  it  was  necessary  on  the 
trial  of  an  indictment  for  that  offence,  that  the  verdict  should 
ascertain  the  degree,  otherwise  no  judgment  could  be  rendered 
upon  it.  It  is  now  contended  by  the  Attorney  General,  that  as 
the  statute  expressly  makes  homicide  by  means  of  poison  mur- 
#der  in  the  first  degree,  it  was  not  necessary,  in  this  case,  for  the 
jury  to  ascertain  the  degree.  To  that  it  may  be  answered,  that 
the  statute  expressly  requires  the  jury  to  ascertain  the  degree, 
without  excepting  the  case  of  homicide  by  means  of  poison. 
•For  this  and  oilier  reasons,  we  think  the  degree  should  have 


628  ALABAMA. 


R<.«-e'  V.  Thomp.-on. 


been  ascertained  by  the  jury,  and  that  therefore  there  was  error 
in  overruling  the  motion  to  arrest  the  judgment. 

For  the  errors  above  noticed,  the  judgment  and  sentence  of 
the  Circuit  Court  must  be  reversed  and  the  cause  remanded. 
The  prisoner  will,  however,  remain  in  custody  to  abide  his  trial, 
or  until  discharged  by  due  course  of  law.  In  the  meantime, 
the  appropriate  order  will  be  entered  in  this  court,  for  his  being 
removed  from  the  Penitentiary,  and  placed  in  charge  of  the  she- 
riff of  Chambers  county,  upon  the  production  by  said  sheriff, to 
the  warden  of  said  State  prison,  of  a  duly  certified  transcript  of 
the  judgment  of  this  court,  now  pronounced,  reversing  the  judg- 
ment pronounced  against  said  prisoner  by  the  Circuit  Court  of 
Chambers  county,  under  which  he  is  now  confined  in  said  State 
prison. 


ROSE  vs.  Thompson. 

1.  Where  a  witness,  after  testifying  to  a  proposition  made  by  him  to  the 
defendant  at  the  request  of  the  plaintiff,  and  the  defendant's  reply,  states 
that  the  plaintiff  also  mentioned  his  reason  for  making  the  proposition 
and  requested  him  to  communicate  it  to  the  defendant,  which  he  did  not 
do,  this  furnishes  no  sufficient  ground  for  the  exclusion  of  the  evidence. 
If  the  defendant  deems  tLe  reason  material,  it  is  his  duty  to  elicit  it  by 
cross-examination  of  the  witness. 

2.  On  an  appeal  from  a  justice  of  the  peace  to  the  Circuit  Court,  the  amount 
of  the  recovery  before  the  justice,  and  not  the  amount  claimeti,  must  be 
looked  to  to  determine  the  question  of  jurisdiction. 

3.  If  the  statement  or  declaration  filed  in  the  Circuit  Court  shows  the  want 
of  jurisdiction,  the  defendant  should  demur.  A  plea  to  the  merits  is  a 
waiver  of  the  objection. 

Error  to  the  Circuit  Court  of  Coosa.     Tried  before  th(# 
Hon.  Geo.  D.  Shortridge. 

This  case  commenced  in  a  justice's  court  by  the  defendant 
against  the  plaintiff  in  error,  to  recover  fifty  dollars  for  work 
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and  labor  done  by  him  as  an  artist  in  painting  a  landscape  for 
the  plaintiff.  The  justice  rendered  a  judgment  for  fifty  dollars 
and  costs  against  the  plaintiff  in  error,  and  from  that  judgment 
he  appealed  to  the  Circuit  Court.  It  appeared  by  the  bill  of 
exceptions  that  the  defendant  in  error  at  one  time  claimed  sixty 
dollars,  which  the  plaintiff  in  error  refused  to  pay,  but  offered  to- 
pay  fifty  dollars,  which  the  defendant  in  error  refused  to  accept. 
The  defendant  in  error  offered  to  prove  by  one  Taylor  that,  at 
the  request  of  the  defendant  in  error,  he  informed  the  plaintiff 
in  error,  just  before  the  institution  of  this  suit,  that  he  might 
have  the  picture,  if  he  would  pay  the  fifty  dollars  to  the  witness 
or  leave  it  at  Perse's  store,  and  that  the  plaintiff  in  error  replied 
that  he  had  offered  to  pay  the  fifty  dollars  once  and  should  not 
do  so  again,  but  expressed  himself  perfectly  satisfied  with  the 
picture.  The  witness  also  stated  that  he  did  not  tell  the  plain- 
tiff in  error  all  of  the  message  sent — that  the  defendant  in  error 
gent  word  to  the  plaintiff  in  error  the  reason  why  he  made  the 
proposition,  but  this  the  witness  did  not  communicate.  To  the 
testimony  of  this  witness  the  plaintiff  in  error  objected,  but  the 
court  overruled  his  objection  and  allowed  the  evidence  to  go  to 
the  jury.  The  ruling  of  the  court  in  respect  to  this  evidence, 
together  with  a  charge  given  and  a  refusal  of  charges  asked,  all 
of  which  will  be  understood  by  reference  to  the  opinion,  are  now 
assigned  as  error. 

N.  S.  Graham,  for  tlie  plaintiff. 

Elmore  &  Yancey,  for  the  defendanr. 

CHILTON,  J. — The  testimony  of  the  witness  Taylor  was 
clearly  admissible.  He  proved  that  the  defendant  below,  when 
informed  of  the  proposal  of  the  plaintiff  to  let  him  have  the  paint- 
ing at  fifty  dollars,  to  be  paid  said  witness  or  left  at  the  store  of 
Mr.  Perse,  replied  that  he  had  offered  to  pay  the  fifty  dollars 
once,  and  that  he  should  not  do  so  again,  but  expressed  himself 
perfectly  satisfied  with  the  picture.  That  the  witness  did  not 
communicate  to  the  defendant  all  that  Thompson  said,  when  it 
does  not  appear  that  the  remaining  portion  of  the  message  could 
in  any  wise  affect  the  legality  of  the  proofi  or  was  even  essential 
in  order  properly  to  understand  it,  cannot  in  our  view  justify 
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a  rejection  of  it.  If  any  part  of  the  proposition,  or  the  reason 
why  it  was  submitted,  was  deemed  essential  as  affecting  either 
the  competency  or  sufficiency  of  the  admissions  of  the  defendant 
below,  he  could  have  brought  it  out  on  cross-examination,  and 
upon  it  have  predicated  his  motion  to  reject  the  whole  proof. 
As  the  same  is  now  presented,  the  only  question  involved  is 
whether  any  portion  of  the  proof  of  Taylor  is  legal,  for  the  rule 
is,  that  being  objected  to  as  a  whole,  if  any  part  of  it  be  proper, 
the  court  must  overrule  the  objection,  since  the  judge  is  not  re- 
quired to  cast  about  to  determine  and  separate  the  portion  which 
is  legal  from  that  which  is  not. — Donnell  v.  Jones,  13  Ala.  Rep. 
505-6,  where  the  several  decisions  of  this  court,  bearing  upon 
this  point,  are  cited. 

2.  The  defendant  by  his  pleading  raised  no  objection  to  the 
jurisdiction  of  the  justice,  either  before  the  justice  himself  or 
before  the  Circuit  Court;  but  to  the  statement  or  declaration, 
which  contains  several  counts,  each  for  fifty  dollars,  he  pleaded 
the  general  issue.  After  the  evidence,  however,  was  adduced, 
and  the  case  had  gone  to  the  jury,  the  counsel  for  the  defend- 
ant below  asked  several  charges  of  the  court,  placing  the  right 
to  recover  upon  the  want  of  jurisdiction  in  the  justice,  by  reason 
of  the  demand  being  for  more  than  fifty  dollars.  Now  it  is  cer- 
tainly true  that  by  the  constitution  and  laws  of  this  State,  the  jus- 
tice of  the  peace  could  not  take  jurisdiction  over  sums  exceed- 
ing fifty  dollars,  but  the  appellate  court,  it  is  said,  must  look  to 
ihe  amount  recovered  before  the  justice,  and  not  the  amount 
claimed  in  the  court  above,  as  determining  the  question  of  ju- 
risdiction.— Cothran  et  al.  v.  Weir,  3  Ala.  24.  And  further,  in 
tlie  case  of  Bently  et  al.  v.  Wright,  ib.  607,  it  was  held  that 
where  a  judgment  was  rendered  before  a  justice  for  more  than 
fifty  dollars,  the  defendant  could  not  on  motion  vacate  it  in  the 
appellate  court,  but  that  the  correct  practice  required  that  he 
should  be  put  to  his  plea  in  abatement  for  the  want  of  jurisdic- 
tion. If  the  defendant  fails  to  do  this,  in  the  language  of  the 
il/uief  Justice,  in  the  case  last  cited,  "  he  impliedly  admits  that 
he  has  been  brought  before  the  proper  court."  This  is  sup- 
posed to  result  from  a  correct  and  liberal  construction  of  the 
?ict  of  1819,  (Clay's  Dig.  315,  ^  12,)  and  we  are  satisfied  to  ad- 
liere  to  it.  A  different  construction  would  allow  a  party  to  avail 
i;*mself  of  matter  in  abatement  in  bar  of  the  action,  and  instead 


JANUARY  TERM,  1850. 631 

Moore  et  al.  v.  Moore  et  als. 

of  giving  his  adversary  a  better  writ,  as  he  must  do  in  his  plea, 
would  deny  to  him  any  remedy. — See  also  Prevvitt  et  al.  v. 
Stewart,  5  Ala.  Rep.  112.  If  the  declaration  showed  the  want 
of  jurisdiction  in  the  justice,  the  defendant  might  have  demurred, 
(Williams  v.  Hinton,  1  Ala.  297) ;  but  he  has  pleaded  to  the 
iperits,  without  raising  by  his  plea  or  demurrer  any  question  as 
to  the  jurisdiction,  and  must  therefore  be  confined  to  a  merito- 
rious defence. 

This  view  embraces  the  points  involved  in  the  charge  given 
and  the  three  charges  which  the  court  denied,  and  shows 
that  the  court  correctly  decided  the  law.  We  have  not  been 
aided  by  any  argument  or  brief  on  the  part  of  the  plaintiff  in 
error,  but  having  examined  with  care  the  bill  of  exceptions,  dis- 
cover no  other  question  presented  by  it. 

Judgment  affirmed. 


MOORE  ET  AL.  vs.  MOORE  et  als. 

1.  Where  two  join  in  a  bill  as  complainants,  both  must  hare  an  interest  in 
the  subject  matter  in  controversy,  and  both  be  entitled  to  relief,  other* 
vrise  the  bill  will  be  diemissed. 

S.  The  principal  in  a  note  has  no  interest  in  the  subject  matter  of  an  equi- 
table get-off,  which  hid  security  has  against  the  pa^ee. 

Error  to  the  Chancery  Court  of  Madison.  Tried  before 
die  Hon.  David  G.  Ligon. 

The  bill  in  this  case  was  filed  by  Gabriel  E.  Moore  and 
Tycnjamin  T.  Moore,  the  plaintiffs  in  error,  against  Gabriel 
Moore,  James  Penn,  the  Branch  Bank  of  the  .State  of  Alabama 
at  Huntsville,  Clement  C.  Clay,  and  James  W.  McClung.  It 
alleges  that  on  the  Ifiih  November  1841,  the  said  (jabriel  E. 
^Moore  purchased  of  the  said  (jabriel  Moore  certain  lands,  at 
<  le  price  of  nine  hundred  and  fifty  dollars,  five  hundred  dollars 
'f  which  was  paid  in  cash,  and  four  hundred  and  fifty  dollars 
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by  note  of  the  said  Gabriel  E.  and  Benjamin  T.  Moore,  paya- 
ble on  the  first  of  January  1842;  that  at  the  time  of  said  pur- 
chase, the  said  Benjamin  T.  was  indebted  to  the  said  Gabriel 
E.  Moore  and  agreed  with  said  Gabriel  that  he  would  pay  said 
note ;  that  at  the  same  time  the  said  Gabriel  Moore,  the  ven- 
dor, was  indebted  to  the  said  Benjamin  T.  in  a  large  sum  of 
money  individually,  for  which  suit  is  now  pending  against  him 
in  the  County  Court  of  Madison,  and  in  a  still  larger  amount  by 
virtue  of  a  decree  rendered  in  the  Orphans'  Court  of  said 
county  in  favor  of  one  Richard  Pryor,  a  legatee,  for  the  use' of 
the  said  Benjamin  T.  against  the  said  Gabriel  as  executor  of 
William  Barrett,  deceased,  which  sums  of  money  are  still  un- 
paid ;  that  said  Gabriel  Moore,  and  the  securities  on  his  bond 
as  executor,  are  wholly  insolvent ;  that  the  said  Gabriel  Moore, 
for  the  purpose  of  defrauding  the  said  Benjamin  T.  and  espe- 
cially to  prevent  him  from  having  the  benefit  of  the  amount  of 
said  four  hundred  and  fifty  dollar  note  in  part  satisfaction  of  his 
claims  aforesaid,  made  a  pretended  assignment  of  said  note  to 
James  Penn,  who  instituted  suit  upon  it  for  the  use  of  the  said 
Branch  Bank,  in  the  Circuit  Court  of  said  county,  and  recov- 
ered a  judgment  thereon  on  the  7th  Nov.  1842,  against  both 
the  complainants,  upon  which  execution  has  issued  and  is  about 
to  be  enforced  by  the  sheriff;  that  neither  the  said  Penn,  nor 
the  said  Branch  Bank  now  has  any  interest  in  said  judgment, 
but  that  it  is  owned  by  said  Clay  and  McClung,  as  the  com- 
plainants are  informed,  &c.  The  prayer  of  the  bill  is  for  a 
temporary  and  perpetual  injunction,  and  for  general  relief. 
The  chancellor  dismissed  the  bill  on  the  final  hearing,  the  proofs, 
which  are  sufficiently  refered  to  in  the  opinion  of  this  court, 
not  having  made  out  the  material  allegations  of  the  bill. 

Robinson,  for  the  plaintiffs  in  error. 

Clay  &  Clay,  for  the  defendants. 

DARGAN,  C.  J. — The  view  we  take  of  this  case  renders  it 
unnecessary  to  examine  the  questions  submitted  by  the  argu- 
ment of  counsel,  for  it  is  a  familiar  rule  that  when  two  join  in 
a  bill  as  complainants,  both  must  have  an  interest  in  the  subject 
matter  in  controversy  and  both  be  entitled  to  relief,  otherwise 
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the  bill  will  be  dismissed.— Story  Eq.  Plead.  392 ;  2  Sim.  R. 
237;  Wilkins  et  al.  v.  Judge  &  Dunklin,  14  Ala.  135.  If  we 
could  admit  that  Benjamin  T.  Moore  was  entitled  to  an  equita- 
ble off-set,  growing  out  of  the  decree  of  the  Orphans'  Court  in 
favor  of  Pryor,  who  was  a  legatee  under  the  will  of  William 
Barrett,  and  whose  interest  he  had  purchased,  yet  Gabriel  E. 
Moore  has  not  a  scintilla  of  equity,  nor  is  he  entitled  in  any 
manner  to  relief.  He  as  principal  executed  the  note,  and  Ben- 
jamin T.  as  security.  Gabriel  E.  owes  the  debt,  and  no  reason 
whatever  is  shown  why  he  should  not  pay  it.  It  is  true  the  bill 
alleges,  that,  at  the  time  of  the  making  of  the  note,  Benjamin 
T.  Moore,  the  security,  was  indebted  to  Gabriel  E.  Moore,  and 
that  it  was  agreed  between  them,  that  Benjamin  T.  should  pay 
it  in  discharge  of  his  indebtedness  to  Gabriel  E.  Moore,  the 
principal  in  the  note.  This  agreement,  if  proved,  might  have 
given  him  a  right  to  join  in  the  bill,  for  it  would  have  changed 
the  relations  between  the  parties  to  the  note,  and  made  Benja- 
min T.,  the  security,  stand  as  principal.  But  this  agreement  is 
denied  by  the  answers,  and  there  is  no  proof  whatever  to  estab- 
lish it.  The  case  made  by  the  proof  is,  that  Gabriel  E.  Moore 
is  the  principal  in  the  note  and  has  no  defence  against  it ;  Ben- 
jamin T.  Moore  is  the  security,  and  he  insists  on  an  equitable 
set-off  against  the  payee.  If  this  was  allowed,  Gabriel  E. 
Moore  would  still  owe  the  debt,  for  it  would  then  be  due  to 
Benjamin  T.  the  co-plaintiff,  and  no  fact  is  proved  that  gives  to 
Benjamin  T.  an  equitable  right  to  require  Gabriel  E.  Moore 
to  pay  it  to  him.  Gabriel  E.,  the  principal  in  the  note,  has 
therefore  no  interest  in  the  suit,  nor  is  he  entitled  to  any  relief. 
The  consequence  is,  that  the  decree  dismissing  the  bill  must  be 
affirmed. 
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1 .  Debt  on  a  promissory  note  may  be  joined  in  the  same  action  with  debt 
on  bend. 

2.  The  assignee  of  a  promissory  note,  being  allowed  by  the  statute  to  main- 
tain such  suit  as  the  payee  could  have  done,  may  bring  an  action  of  debt 
on  it  in  his  own  name. 

Error  to  the  Circuit  Court  of  Benton.  Tried  before  the  Hon. 
Thos.  A.  Walker. 

Rice,  for  the  plaintiff  in  error. 
No  counsel  for  the  defendant. 

PARSONS,  J. — The  plaintiff  in  error  brought  his  action 
of  debt  in  the  Circuit  Court  against  the  defendant.  The  first 
count  is  upon  a  writing  obligatory  executed  by  the  defendant  to 
the  plaintiff.  The  second  count  is  founded  on  a  promissory 
note  made  by  the  defendant  to  Henry  L.  Brown  &  Co.,  and 
which  was  endorsed  by  them  to  the  plaintiff. 

The  defendant  demurred  to  each  count  separately,  and  gen- 
erally to  the  whole  declaration,  and  the  court  sustained  the  de- 
murrer. 

1.  There  was  no  error  in  joining  the  count  upon  the  pro- 
missory note  with  the  count  upon  the  writing  obligatory. — 1 
Chitty's  Plead.  200. 

2.  The  promissory  note  was  assignable  under  and  assigned 
according  to  the  statute ;  and  it  is  an  express  part  of  the  act  that 
"  the  assignee  may  maintain  such  suit  thereon  as  the  obligee  or 
payee  could  have  done,  whether  it  be  debt,  covenant,  or  as- 
sumpsit."— Clay's  Digest,  383,  §  12.  Although  the  plaintiff 
was  not  the  payee,  but  the  endorsee  of  the  note,  yet  the  statute 
enabled  him  to  bring  the  action  of  debt  upon  it,  and  he  brought 
this  action  io  his  own  right,  as  well  in  respect  of  the  note  as  of 
the  writing  obligator}^  and  we  think  there  was  no  error  in  join- 
ing the  two  counts.  Looking  to  the  counts  separately,  we  can 
see  no  error  in  either  to  which  a  general  demurrer  can  apply. 
The  demurrers,  therefore,  should  not  have  been  sustained. — 
Let  the  Judgment  be  reversed  and  the  cause  remanded. 
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1.  In  an  action  aj^ainst  J.  D.  to  charge  him,  as  a  partner,  for  goods  sold  to 
the  firm  of  D.  I).  &  Co.,  D.  D.,  whose  liability  is  admitted,  is  not  a  com. 
petent  witness  to  prove  the  sale  and  delivery  of  the  goods,  unless  it  be 
fi.-st  shown  or  propostd  to  be  shown  by  aliunde  proof,  that  J.  D.  wus  a 
member  of  said  firm. 

Error  to  the  Circuit  Court  of  Chambers.  Tried  before  the 
Hon.  John  J.  Woodward. 

This  was  an  action  of  assumpsit  by  the  defendants  against 
the  plaintiff  in  error  lo  recover  for  goods  sold  and  delivered  to 
the  firm  of  D.  Dickson  &  Co...  which  firm  they  allege  was  com- 
posed of  Josiah  Dickson,  the  defendant  below,  and  David 
Dickson.  No  proof  was  offered  or  proposed  lo  be  offered  to 
show  that  the  defendant  was  a  member  of  the  firm  of  D.  Dick- 
son &  Co.,  but  the  plaintiff  offered  David  Dickson,  an  admit- 
ted member  of  it,  as  a  witness,  to  prove  the  sale  and  delivery 
of  the  goods  to  said  firm.  The  defendant  objected  to  this  tes- 
timony, on  the  ground  that  there  was  no  proof  of  the  alleged 
partnership,  but  the  court  overruled  the  objection,  and  permit- 
ted the  evidence  to  be  given  to  the  jury.  The  ruling  of  the 
court  is  now  assigned  as  error. 

Baugh,  for  the  plaintiff  in  error : 

The  testimony  of  David  Dickson,  one  of  the  firm  of  D.  Dick- 
son &  Co.,  was  improperly  permitted  lo  go  to  the  jury  lo  prove 
die  sale  of  goods. 

A  person  charged  as  a  partner,  and  not  shown  to  be  such, 
cannot  be  bound  by  the  testimony  of  one,  styling  himself  a  part- 
ner, until  the  parlnersliip  is  established  aliunde. — llutchins  v. 
Ciiildrcss  &  Baker,  4  JSt.  &  Por.  34  ;  Lewis  v.  J^ost  &  Main,  I 
Ala.  60;  Gow  on  Partn.  217. 

Hooper  and  ,Rice,  for  the  defendants. 

CHILTON,  J. — The  Circuit  Court  commiilcd  an  error  in 
admitting  the  leatimony  of  D.  Dickson,  the  object  of  which  was 
to  fix  a  joint  liability  for  a  demand,  which  the  witness  was  coa> 
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fessedly  bound  to  pay.  The  declaration  charges  the  witness* 
liability  ;  he  admits  it,  and  the  plaintiff  below  now  offers  him  to 
prove  that  Josiah  Dickson  is  jointly  liable  with  himself,  but  he 
is  met  with  the  objection  that  the  evidence  is  improper,  unless 
a  partnership  is  proved  alivvde.  This  the  plaintiff  failed  to  do, 
nor  did  he  even  propose  to  connect  such  proof  with  proof  of  a 
partnership  thereafter  to  be  adduced.  The  case  of  Aston  v. 
Jemison,  at  the  last  term  of  this  court,  and  the  authorities  cited 
in  that  opinion,  are  conclusive  to  show  that  this  proof  should 
have  been  rejected.  The  only  difference  in  the  two  cases, 
is,  that  in  that  case  the  witness  was  bound  by  note — here,  by  ac- 
count for  goods  sold.  In  neither  case  should  he  be  allowed  to 
make  another  share  with  him  the  burthen  by  liis  own  testimony. 
The  partnership  being  once  established,  the  proof  would  be  le- 
gitimate to  show  a  sale  and  delivery  of  the  goods,  to  the  firm; 
till  then,  or  unless  the  proof  had  been  proposed  in  connection 
with  a  proposition  to  make  such  proof,  which  would  render  it 
legitimate,  it  v.as  improper.  The  proof  offered,  indirectly  at 
least,  established  the  existence  of  the  firm  or  partnership,  aa 
there  could  have  been  no  sale  and  delivery  to  the  partnership,  if 
no  such  firm  existed. — See  Marquand  v.  Webb,  16  Johns.  R. 
89;  Puree  v.  Kerney,  5  Hill  (N.  Y.)  R.  82;  Taylor  v.  Hender- 
son, 17  Serg.  &  Rawle,  453;  Norman  v.  Norman,  2  Yates  R. 
1-54;  Bell  v.  Porter,  9  Conn.  R.  23;  Post  &  Main  v.  Lewis,  1 
Ala.  R.  65,  as  to  the  competency  of  David  Dixon  to  establish 
a  joint  liability. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


PEAKE   vs,  YELDELL. 

1.  Tbe  construction  and  interpretation  of  a  contract,  as  well  ns  its  valiililT, 
maat  be  governed  by  the  law  of  ihe  pluee  where  tb^  contract  is  made. 

2.  By  an  antenuptial  eettlenient,  executed  in  South  Carolina,  where  the 
parties  resided,  the  pn  pertj  of  the  intended  wife  was  conveyed  to  ft 
trnstce,  to  be  held  by  him  for  her  sole  and  separate  use,  behoof,  and  ber- 
efit  until  tbe  solemnisation  of  the  marriage,  and  immediately  after,  in 
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trust  "for  the  joint  and  equal  benefit  and  l)ehoof"  of  the  husband  and 
wife,  "for  and  during  the  term  tf  their  joint  lives,  without  being  sub- 
ject in  any  manner  to  the  debts,  contracts  and  engagements"  of  the  hus- 
bandil  and  in  trust  to  permit  and  suflfer  the  husband  and  wife,  "during 
their  joint  lives  to  receive  and  take  the  profits  &c.  to  and  for  their  joint 
■and  equal  use,  behoof,  and  benefit,  and  from  and  after  the  death  of  either 
of  them,  then  to  and  for  the  sole  and  individual  use  of  the  survivor  du- 
ring his  or  her  natural  life,"  with  remainder  over,  &c. — [{fJd — Ist,  That 
by  the  law  of  South  Carolina  the  wife  took  a  joint  interest  in  the  trust 
with  her  husband.  2d,  That,  until  the  trust  is  executed  by  the  union  of 
the  legal  with  the  equitable  title,  the  former  continues  in  the  trustee,  and 
the  husband's  interest  in  the  property  cannot  be  seized  and  sold  under 
execution  at  law. 

Error  to  the  Circuit  Court  of  Dallas.  Tried  before  the 
Hon.  Nathan  Cook. 

Evans,  with  whom  was  Elmore,  for  the  plaintiff: 

I.  The  lex  loci  determines  the  nature  and  validity,  obligation 
and  legal  effect  of  the  contract,  and  furnishes  the  rule  of  con- 
struction and  interpretation. — Story's  Confl.  of  Laws,  §§  275-6; 
Carnegie  v.  Morrison,  2  Mete.  381-397;  Bulger  v.  Porcher,  1 1 
Pickering,  36;  Blanchard  v.  Russel,  13  Mass.  1-4 ;  Pitkin  v. 
Thomason,  13  Pickering,  61;  Shelford  on  Mar.  &  Divorce,  L. 
Lib.  vol.  33,  p.  115;  Trimly  v.  Vignier,  1  Bingham,  151 — see, 
also,  note  (a)  to  Andrews  v.  Ileiiot,  4  Cow.  Rep.  510,  where 
numerous  authorities  are  collected  and  compared — Watson  v. 
Orr,  3  Dev.  Rep.  161;  Anstruther  v.  Adair,  2  Mylne&Keene, 
613.  In  the  last  mentioned  case,  the  Lord  Chancellor,  com- 
menting on  the  effect  of  a  marriage  contract,  executed  in  Scot- 
land, upon  the  rights  of  the  parties  in  England,  said,  "  It  was 
perfectly  clear  that  the  oj)eration  of  the  marriage  contract,  and 
the  respective  rights  of  the  parties  under  it,  must  be  determined 
by  reference  to  the  Scotch  law ;  a  different  decision  would  to- 
tally defeat  the  intention  of  the  contracting  parlies." 

II.  The  parties  to  the  deed  were  domiciled  in  the  State  of 
South  Carolina,  the  contract  was  executed  there,  and  in  refer- 
ence to  the  laws  of  that  Slate.  The  construction  of  the  contract 
and  of  the  rights  and  interests  of  the  parties,  must  be  determined 
exclusively  by  reference  to  those  laws.  They  constitute  a  part 
of  the  contract,  as  much  as  if  those  laws  had  been  specidly 
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refered  to  and  incorporated  in  the  writing.  The  important  and 
decisive  question  then,  is,  what  are  the  laws  of  South  CaroHna, 
applicable  to  deeds  of  this  character,  and  what  are  the  respec- 
tive rights  and  disabilities  of  the  parties  under  the  contract?  If 
this  question  were  depending  in  the  courts  of  the  State  of  South 
Carolina,  how  would  those  courts  expound  the  contract,  and 
what  would  be  their  decision? 

The  adjudged  cases  from  South  Carolina,  which  are  in  evi- 
dence, and  the  depositions  of  Messrs.  Memminger,  Mazyck  and 
Hayne,  conclusively  show — 1st,  The  marital  rights  of  the  hus- 
band do  not  and  cannot  attach  under  the  law  of  the  deed,  which 
is  a  part  of  the  contract.  2d,  The  husband  acquires  no  inte- 
rest, except  under  the  deed,  and  this  interest  is  a  mere  equity, 
which  can  be  ascertained  only  in  a  court  of  equity.  3d,  By 
the  law  of  the  deed,  the  legal  estate  and  the  right  of  possession 
continues  in  the  trustee,  and  the  possession  of  the  husband,  or 
of  the  husband  and  wife,  was  permissive  only,  and  subject  to  be 
determined  at  the  will  of  the  trustee.  Such  possession  can. 
never  ripen  into  a  legal  right.  4th,  The  operation  of  the  deed 
under  the  lex  loci  is  to  exclude  the  marital  rights  of  the  husband^ 
and  is  as  potential  to  effect  that  object,  as  if  words  of  that  im- 
port had  been  inserted.  5th,  That  the  wife  under  the  deed 
takes  an  equity  equal  to  her  husband's  and  the  same  in  extent 
and  character.  This  equity  is  absolutely  independent  of  the 
husband,  and  by  no  act  of  his  can  she  be  deprived  of  it,  either 
at  law  or  in  equity.  6th,  That  her  equities,  or  interests,  are  at 
least  equal  to  the  husband's,  and  that  she  is  capable  under  the 
lex  loci  o^  holding  with  him,  in  the  same  manner  as  any  other 
person  might  do;  and  that  her  interest  does  not  merge  in  the 
husband's.  Hei  mterest  is  of  the  same  nature;  character  and  ex- 
tent of  the  husband's,  and  she  cannot  be  deprived  of  this  inte- 
rest in  Vinyfonim  or  by  any  form  of  procedure  whatever,  without 
an  invasion  of  her  rights,  as  guarantied  to  her  by  the  contract, 
when  construed  according  to  the  lex  loci.  7ih,  Under  the  deed 
and  by  operation  of  the  lex  loci,  the  husband  can  claim  no  ad- 
vantage from  his  possession. — See  depositions  of  Messrs.  Mem- 
minger, Mazyck  and  Hayne — also.  Rice  v.  Burnett,  1  Speer's 
Eq.  Rep.  579 ;  lorr  v.  Hodges,  1  ib.  593 ;  Jones  &  Wife  v. 
Fort,  Townsend  et  al.  1  Richardson's  Eq.  Rep.  50. 

in.  In  addition,  another  proposition,  fully  established  by  the 
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testimony,  is  equally  fatal  to  the  claim  of  the  plaintiff  in  execu- 
tion to  suhject  the  property  at  law.  The  wife  has  an  interest 
with  her  husband  in  the  trust,  she  holds  with  him,  and  has  the 
capacity  under  the  lex  loci  so  to  hold.  Her  interest  does  not 
merge  in  the  husband's,  and  so  in  principle  it  stands  as  if  chil- 
dren, or  any  third  person,  and  not  the  wife,  had  the  interest. 
The  principle  then,  here  presented,  is  the  same  as  in  Fellows  & 
Wadsworth  v.  Tann,  9  Ala.  999;  Spear  v.  Walkly,  10  ib.  32S; 
Terrell  et  al.  v.  Green,  11  ib.207;  Lavender  et  al.  v.  Lee,  14  ib. 
IV.  That  this  is  not  a  mere  question  as  to  the  remedy,  is 
evident  from  the  direct  and  positive  testimony  of  the  very  intel- 
ligent gendemen  who  have  been  examined  in  the  cause,  who 
all  concur  in  testifying  that  the  wife's  claims  are  substantial,  not 
formal,  and  that  the  property  cannot  be  taken  under  execution, 
without  a  violation  of  the  contract.  It  is  of  the  essence  of  the 
contract,  and  to  allow  a  seizure  and  sale  under  execution,  would 
defeat  the  trust — would  most  injuriously  affect  her  interest, 
and  virtually  deny  to  her  the  benefits  and  rights  reserved  to  her 
under  the  deed.  But  what  is  to  my  mind  conclusive,  upon 
this  branch  of  the  case,  is  the  fact,  that  by  the  laws  of  the  State 
of  South  Carolina,  the  wife's  interest  cannot  be  subjected  in  any 
forum  whatever,  nor  by  any  form  of  proceedure — nor  can  any 
part  of  the  corpus  of  the  estate  be  taken  in  equity  or  elsewhere, 
even  for  the  husband's  debts — nor  can  his  interest  in  the  pro- 
ceeds be  severed  from  hers,  so  as  to  destroy  or  change  the  trust, 
or  reduce  her  portion,  or  render  it  less  valuable, — nor  without 
the  compensation  to  her  for  waste,  &c. 

Lapsley  &  Hunter,  for  the  defendant: 

1.  Has  the  husband  any  interest  in  the  property,  subject  to  his 
debts?  This  is  a  question  of  right,  and  in  solving  it,  we  will 
inquire  to  what  extent  the  laws  of  South  Carolina  affect  thid 
question,  and  what  those  laws  are,  or  were  at  the  time  the  d<:ed 
was  made. 

2.  If  the  husband  has  any  interest  subject  to  his  debts,  how 
may  this  interest  be  subjected  ?  This  question  pertains  to  the 
forum. 

As  to  the  first  question — the  right:  It  is  conceded  by  the 
claimant,  that  one  half  of  the  property  belongs  to  the  husband, 
under  the  deed,  but  it  is  contended  that  no  part  is  liable  to  exc- 
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cution  under  the  laws  of  South  Carolina,  which  he  contends 
must  control  not  only  the  right,  but  the  remedy.  But  if  the  law 
of  South  Carolina  is  to  govern,  it  must  be  the  law,  as  it  existed 
at  the  time  the  deed  was  created,  and  not  as  subsequently  modi- 
fied, or  changed.  By  agreement  all  the  South  Carolina  decis- 
ions relating  to  these  questions  are  in  evidence.  As  there  is  no 
statutory  law  bearing  on  the  question,  we  must  look  to  the  com- 
mon law,  as  laid  down  and  expounded  by  the  courts  of  the 
last  resort. 

The  claimant  relies  on  the  depositions  of  several  highly  re- 
spectable lawyers  of  South  Carolina,  whose  opinions  are  based 
on  the  cases  of  Rice  v.  Burnett,!  Speer's  Eq.  Rep.  581;  lorr  v. 
Hodges,  1  ib.  593;  Jones  &  Wife  v.  Fort,  Tovvnsend  et  al.  1  Rich. 
Eq.  Rep.  50.  These  cases  were  all  decided  in  the  year  1844, 
and  are  most  manifest  departures  from  the  previous  decisions. — 
See  dissenting  opinion  of  Judge  O'Neal,  in  cases  of  Rice  v. 
Burnett  and  lorr  v.  Hodges,  1  Speer's  Eq.  Rep.,  in  which  he 
protests  against  the  innovations  on  the  law,  as  previously  settled, 
and  against  sending  "aTi  execution  creditor  into  chancery  to  get 
his  money  out  of  unfettered  trust  estates.'''' — See,  also,  Pringle  v.« 
Allen,  1  Hill's  Ch.  R.  137,  (decided  in  1833) ;  Cleary  v.  Mc- 
Dowell, Cheves'  Eq.  Rep.  140,  (in  1840) ;  Pyon  v.  Mood,  2 
McMullen,  281-296,  (in  1841);  Barrett  v.  Barrett,  4  Dess.  447. 
From  these  cases,  it  seems  clear  that  even  in  South  Carohna, 
as  the  law  was  settled  at  the  time  the  deed  was  executed,  and 
for  several  years  afterwards,  the  husband's  marital  rights  at- 
tached, not  on  one  half  only,  but  on  the  whole  property.  The 
law  being  subsequently  changed  or  modified,  the  question  could 
in  no  manner  be  affected  by  such  change,  or  modification. 

2.  But  as  to  the  remedy  or  forum  :  Is  the  law  of  South  Ca- 
rolina, or  that  of  Alabama,  to  govern  ?  The  law  of  Alabama 
certainly.  No  independent  State  could  with  justice  to  itself  or 
its  own  citizens,  permit  its  prescribed  remedies  and  forms  of 
judicial  proceeding  to  be  displaced  by  those  of  any  other  power. 
Story's  Confl.  of  Laws,  p.  468-9,  §§  557-8,  n.  1,  p.  470-467, 
§  556;  Cook  v.  Kennerly  &  Smith,  12  Ala.  51.  The  inquiry, 
however,  is  not  whether  this  property  was  subject  to  levy  in 
South  Carolina,  some  ten  or  twelve  years  ago,  but  was  it  subject 
here  at  the  time  these  levies  were  made  ? 

As  to  what  constitutes  possession  and  the  consequences  re- 
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suiting  therefrom,  the  laws  of  Alabama,  and  not  of  South  Caro- 
lina, must  govern.  An  independent  State  could  not  permit  its 
control  and  jurisdiction,  in  questions  of  this  sort,  to  be  invaded, 
any  more  than  it  could  suffer  another  power  to  prescribe  its 
forms  of  judicial  proceeding.  To  suffer  this,  would  not  only 
be  to  surrender  an  important  part  of  its  sovereignty,  but  would 
create  invidious  distinctions  and  confer  immunities  on  persons 
coming  from  another  jurisdiction,  which  the  mass  of  its  own 
citizens  do  not  possess.  Restrictions  and  limitations  of  this 
kind  are  against  the  declared  policy  of  our  laws,  and  will  not  be 
favorably  considered. — Lenoir  v.  Rainey,  15  Ala.  670. 

It  is  settled  in  this  State,  beyond  controversy,  that  a  debtor's 
interest  in  personal  property  in  possession,  whatever  it  be,  is 
subject  to  sale  under  execution ;  and  that  the  interposition  of  a 
trustee  will  not  vary  the  rule.  The  only  exception  to  this  rule 
is  where  property  is  conveyed  in  trust  for  the  benefit  of  pcrsom 
iJther  than  the  wife,  in  connection  with  the  husband.  This  ex- 
ception, and  the  reasons  for  it,  are  clearly  pointed  out  in  the 
cases  of  Fellows  v.  Tann,  9  Ala.  999;  Spears  v.  Walkley,  10 
ib.  328 ;  Lavender  v.  Lee,  14  ib.  688;  Rugely  v.  Robinson,  10 
ib.  702,  and  recognised  in  Cook  v.  Kennerly,  12  ib.  42.  For 
the  law  of  this  case,  we  may  look  to  the  following  cases,  among 
others — Lamb  v.  Wragg,  8  Porter,  72  ;  Dunn  v.  Bank  of  Mo- 
bile, 2  Ala.  152;  Price  v.  Price,  5  ib.  578;  Carlton  v.  Banks,  7 
ib.  32;  Branch  B'k  at  Mont'gy  v.  Wilkins,  7  ib.  599  ;  Gamble 
V.  Gamble,  11  ib.  906;  Cook  v.  Kennerly  &  Smith,  12  ib.  42 ; 
Bender  v.  Reynolds,  12  ib.  446  ;  Welsh  v.  Welsh,  14  ib.  76; 
Scott  v.  Abercrombie,  14  ib.  270;  Pollard  v.Merrell,  15  ib.  169; 
Machen  v.  Machcn,  15  ib.  373;  Lenoir  v.  Rainey,  15  ib.  667, 
Allen  &  Wife  v.  White,  16  ib.  181. 

DARGAN,  C.  J. — This  was  a  trial  of  the  right  of  property 
in  certain  slaves,  levied  on  as  the  property  of  Willianj  B.  Town- 
send,  and  claimed  by  William  E.  Peake.  To  show  title  to  the 
slaves,  the  complainant  introduced  a  deed,  bearing  date  the  26th 
of  March  1836,  executed  by  William  B.  Townsend,  Martha  S. 
Jenkins,  and  Benjamin  Reynolds,  which,  after  reciting  that  a 
marriage  was  intended  shortly  to  be  solemnized  between  ihe 
said  William  B.  Townsend  and  Martha  S.  Jenkins,  conveyed 
to  the  said  Benjamin  Reynolds,  as  trustee,  certain  slaves,  to- 
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gether  with  some  bonds  and  obligations  for  the  payment  of  mo- 
ney, which  at  the  time  of  the  execution  of  the  deed  were  the 
property  of  Martha  S.  Jenkins,  the  intended  wife.  The  con- 
veyance, however,  was  subject  to  the  trust  and  limitations  ex- 
pressed in  the  deed,  which  are  as  follows :  "  In  trust  for  the 
sole  and  exclusive  use,  behoof,  and  benefit  of  the  said  Martha 
S.  Jenkins,  until  the  solemnization  of  the  said  marriage,  and 
immediately  after  the  solemnization  thereof,  in  trust  to  and  for 
the  joint  and  equal  use,  benefit,  and  behoof  of  the  said  Martha 
S.  Jenkins  and  William  B.  Townsend,  for  and  during  the  term 
of  their  joint  lives,  without  being  subject  in  any  manner  to  the 
debts,  contracts,  and  enora2;ements  of  the  said  William  B.  Town- 
send,  and  in  trust  to  permit  and  suffer  them,  the  said  Martha  S. 
Jenkins  and  William  B.  Townsend,  during  their  joint  lives,  to 
recieve  and  take  the  issues,  profits,  and  labor  of  said  slaves,  and 
the  interest  of  the  said  bonds  and  obligations  to  and  for  their 
joint  and  equal  use,  behoof,  and  benefit,  and  from  and  after  the 
death  of  either  of  them,  the  said  Martha  S.Jenkins  and  William 
B.  Townsend,  then  to  and  for  the  sole  and  individual  use  of 
the  survivor  of  them,  for  and  during  the  term  of  his  or  her  natu- 
ral life."  The  deed  also  provides  for  the  children  of  the  mar- 
riage, after  the  death  of  the  survivor,  and  contains  several  limi- 
tations over  in  default  of  children.  It  is  also  provided,  that 
the  trustee  might  sell  the  slaves,  or  exchange  them  for  other  pro- 
perty, and  in  the  event  the  money  on  the  bonds  should  be  col- 
lected, that  the  trustee,  at  the  request  of  the  said  Martha  S. 
Jenkins  and  William  B.  Townsend,  should  invest  the  sanje, 
and  also  such  sums  of  money  as  he  might  receive  from  the  sale 
of  the  slaves  conveyed  by  the  deed,  in  other  property,  real  or 
personal,  to  be  held  on  the  same  terms  and  subject  to  the  same 
trusts  and  limitations.  It  is  further  provided  that  in  the  event 
of  the  resignation  of  the  trustee,  that  Martha  S.  Jenkins  and 
William  B.  Townsend  might,  by  writing  under  their  hands  and 
seals,  appoint  another,  who  should  succeed  to  all  the  rights  con- 
veyed by  the  deed  to  Benjamin  Reynolds.  It  was  also  shown 
that  the  slaves  levied  on  were  purchased  with  the  proceeds  of 
the  bonds  conveyed  by  the  deed,  and  that  the  claimant  had  been 
duly  appointed  trustee,  after  the  resignation  of  Reynolds  in  the 
manner  described  in  the  deed.  At  the  time  of  the  execution  of 
this  deed  the  parties  resided  in  South  Carolina,  and  were  there 
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married.     After  the  marriage  Townsend  and  his  wife  removed  : 
to  this  State,  and  the  slaves  have  been  in  his  possession,   but 
the  testimony  tended  to  show,  that  he  always  acknowledged; 
that  he  held  them  in  conformity  with  the  terms  of  the  deed,  and 
not  in  opposition  to  it. 

If  this  -deed  is.  to  be  construed  by  the  laws  of  Alabama, 
there  could  not  be  a  doubt  but  that  Townsend,  the  husband, 
would  lake  the  entire  interest  in  the  slaves,  during  the  life  of 
himself  and  wife  and  the  survivor  of  them,  for  it  is  the  settled  law 
in  this  State  that  the  husbaud  and  wife  cannot  be  joint  tenants  or 
tenants  in  common  of  a  chattel,  either  in  law  or  in  equity.  In  the 
case  of  Moss  v.  McCall,  12  Ala.  G30,  it  was  decided,  that  where 
property  is  conveyed  to  a  trustee  for  the  mutual  support  of  hus- 
band and  wife,  and  the  profits  are  directed  to  be  paid  to  the 
husband  and  wife  for  their  joint  maintenance,  the  entire  interest 
is  vested  in  the  husband,  and  that  the  wife  takes  no  interest  in 
the  trust.  Again,  in  the  case  of  Cook  v.  Kennerly,  12  Ala.  49, 
slaves  were  conveyed  to  a  trusree  for  the  joint  use  of  husband 
and  wife,  during  life,  and  after  their  death,  remainder  over  to 
the  children  of  the  marriage;  it  was  decided,  that  the  husband 
look  the  entire  life  estate,  to  the  exclusion  of  the  wife.  Indeed 
this  very  deed  was  before  this  court,  in  the  case  of  Bender  v. 
Reynolds,  12  Ala.  446,  and  it  was  held  not  to  create  a  separate 
estate  in  the  wife,  but  that  the  slaves,  having  come  into  the  pos- 
session of  the  husband,  were  liable  to  be  sold  for  his  debts  under 
execution  at  law.  But  it  did  not  appear  in  that  case  that  the 
laws  of  South  Carolina,  where  the  deed  was  executed,  differed 
from  the  laws  of  Alabama.  In  the  case  of  Pollard  v.  Merrill  et 
al.  15  Ala.  the  deed,  which  was  an  antenuptial  agreement,  con- 
veyed the  property  of  the  intended  wife  to  trustees,  to  have  and 
to  hold  the  same  for  the  separate  and  exclusive  use  of  the  wife 
and  the  intended  husband,  during  their  joint  lives,  with  remain- 
der over  to  the  children  of  the  marriage,  and  it  was  exj)res3ly 
declared  by  the  deed,  that  the  property  should  in  no  wise  be 
liable  to  the  debts  of  the  husband.  After  the  marriage  the  pro- 
perty, which  consisted  of  slaves,  came  into  the  possession  of 
the  husband,  and  it  was  decided  that  they  couhl  be  ^Id  under 
execution  at  law  against  the  husband.  All  these  decisions  rest 
upon  the  principle,  that  there  cannot  be  a  community  of  interest 
between  husband  and  wife  in  goods,  either  at  law  or  in  equity, 


644 ALABAMA. 

Peake  v.  leldell. 


and  to  prevent  the  right  of  the  husband  from  attaching  to  the 
whole,  if  the  property  came  into  his  possession,  he  must  be  al- 
together excluded  from  all  interest  in  the  property,  at  least  du- 
ring the  interest  of  the  wife;  and  to  secure  her  rights,  the  pro- 
perty must  be  conveyed  for  her  sole  and  separate  use.  Whether 
these  decisions  be  in  conformity  with  the  rules  of  the  common 
law  or  not,  as  understood  in  England,  they  settle  the  law  in  this 
Slate,  and  the  deed  now  under  consideration  construed  by  them 
would  give  to  the  husbard  the  entire  property,  during  the  life  of 
himself  and  his  wife,  or  the  survivor  of  them,  which  could  be 
sold  under  execution,  as  the  husband  had  the  slaves  in  pos- 
session. 

But  the  deed  was  executed  in  South  Carolina,  and  in  refer- 
ence to  the  rights  that  the  husba^id  and  wife  take  under  it,  we 
must  look  to  the  laws  of  that  State,  and  by  them  the  deed  must 
be  construed;  for  it  is  a  principle,  acknowledged  by  all  courts, 
that  the  lex  loci  contractus  must  gm'ern,  not  only  as  to  the  va- 
lidity of  the  contract,  but  also  in  its  consti'uction  and  interpreta- 
tion, by  which  the  rights  of  the  parties  are  ascertained. — Story's 
Conf.  Laws,  §§275-6;  Carnegee  v.  Morrison,  2  Mete.  381. 
Judge  Story,  in  speaking  of  marriage  contracts,  says,  the  lan- 
guage of  marriage  contracts  and  settlements  must  be  interpreted 
according  to  the  law  of  the  place  where  they  are  contracted. — 
Story's  Conf.  Laws,  §  576.  Indeed  a  different  rule  would 
not  only  lead  to  infinite  difficulty  and  perplexity,  but  v/hat  is  still 
worse,  it  would  lead  to  a  destruction  of  the  legal  rights  of  the 
parties  to  the  contract,  and  instead  of  ascertaining  and  enforcing 
their  rights,  which  is  the  duty  of  courts,  we  would  destroy  them. 
We  must  therefore  inquire  what  are  the  laws  of  South  Carolina 
In  reference  to  this  deed,  and  what  rights,  if  any,  did  Mrs. 
Townsend  take  under  it.  The  claimant  introduced  the  depo- 
sitions of  three  practicing  lawyers  of -South  Carolina,  all  of  whom 
swear  that  by  the  laws  of  South  Carolina  the  interest  of  the  hus- 
band in  the  slaves  could  not  be  sold  at  law,  and  that  he  takes  a 
joint  and  equal  interest  with  his  wife  in  the  trust  created  by  the 
deed,  and  they  refer  to  the  cases  decided  by  the  courts  of  last 
resort  in  ftiat  State  as  the  foundation  of  their  opinion.  In  the 
case  of  Rice  v.  Burnett,  i  Speers'  Eq.  579,  the  deed  of  marriage 
settlement  conveyed  the  real  and  personal  estate  of  the  intended 
wife  to  a  trustee  for  her  sole  use,  until  the  marriage  should  take 
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place,  and  afterwards  in  trust  to  permit  the  wife  and  husband  to 
have,  use  and  possess  the  property,  during  their  joint  lives,  and 
after  the  death  of  either,  then  to  permit  the  survivor  to  use,  pos- 
sess and  enjoy  the  property,  during  his  or  her  life,  with  remain- 
der over  to  the  children  of  the  marriage.  On  this  deed,  the 
question  arose,  whether  the  slaves  conveyed  by  it  were  liable  to 
be  sold  at  law,  they  having  come  to  the  possession  of  the  hus- 
band, for  whose  debts  they  were  seized  by  execution.  The 
court  decided  that  they  could  not.  and  that  the  creditor  would 
have  to  resort  to  a  court  of  equity  to  subject  the  interest  of  the 
husband.  In  the  case  of  lorr  et  als.  v.  Hodges  et  als.,  ib.  593, 
certain  slaves  were  conveyed  by  an  antenuptial  agreement  to  a 
trustee  in  trust  to  permit  the  husband,  duiing  the  joint  lives  of 
himself  and  his  intended  wife,  to  have,  receive,  take  and  enjoy 
all  the  interest,  income,  and  profits  of  the  slaves,  to  and  for  their 
use  and  benefit ;  it  was  held  that  the  slaves  were  not  liable  to 
sale  at  law  under  execution  against  the  husband.  It  is  true, 
that  these  decisions  do  not  expressly  declare  that  the  wife  takes 
a  joint  interest  in  the  trust  with  her  husband,  but  if  the  wife  took 
no  interest  in  equity  under  the  marriage  settlement,  we  are  una- 
ble to  perceive  why  the  slaves  could  not  be  sold  at  law,  even 
under  the  decisions  ot'the  courts  of  South  Carolina  ;  for  in  the 
case  of  Pringle  v.  Allerr,  1  Hill's  Ch.  135,  the  question  arose 
under  a  marriage  settlement,  by  which  slaves  were  conveyed  to 
trustees  in  trust  for  the  husband  and  wife,  during  their  joint  lives, 
and  for  the  use  of  the  survivor,  during  life,  with  remainder  over 
to  the  issue  of  the  marriage;  the  husband  died,  leaving  issue, 
the  wife  surviving  him;  the  slaves  were  seized  after  the  death 
of  the  husband,  to  satisfy  the  debts  of  the  wife,  and  the  question 
was  whether  they  were  liable  to  be  sold  ;  the  court  held  that,  as 
the  wife  was  in  possession,  she  had  a  legal  estate  during  her 
life,  which  was  liable  to  sale  at  law.  The  case  of  Porcher  v. 
Gist,  cited  in  the  opinion,  maintains  the  same  doctrine,  and  the 
principle  seems  to  be  settled  in  that  State,  that  if  personal  estate 
is  conveyed  to  a  trustee  in  trust  for  one  for  life,  with  remainder 
over  after  his  death,  if  the  tenant  for  life  come  into  the  actual 
possession  of  the  properly  he  is  considereil  as  owner  at  law,  and 
his  life  estate  may  be  sold. — Forgarty  v.  Ilubbell;  3  Hill  30  j 
Ford  V.  Caldwell,  ib.  218.  Unless,  therefore,  these  decisions 
are  all  overturned  by  the  cases  cited  from  1  Specrs'  Kq.  Hep., 
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we  must  hold  that  the  wife  would  have  an  interest  in  the  slaves 
under  this  deed,  for  if  she  had  not,  and  the  husband  had  the  en- 
tire life  estate,  after  he  received  the  possession  of  the  slaves, 
they  would  be  liable  to  be  sold  under  execution,  that  is,  his  tide 
would  be  a  legal  one,  and  his  interest  liable  to  be  sold  at  law. 
But  if  the  husband  was  not  entitled  to  the  entire  equity,  but  the 
wife  was  jointly  entitled  with  him,  then  the  legal  title  would  not 
pass  from  the  trustee,  for  the  wife,  being  incapable  of  holding  a 
legal  title  to  personalty  during  coverture,  the  title  must  remain 
in  the  trustee  to  protect  her  equity,  and  consequently  the  trust 
would  not  be  executed,  even  as  to  the  life  estate  of  husband  and 
wife,  and  not  being  executed,  the  legal  title  could  not  vest  in 
the  husband  by  his  possession  under  the  deed.  This  view 
seems  to  correspond  with  the  opinion  that  the  witnesses  enter- 
tain of  the  cases  reported  in  1  Speers'  Eq.  Reports,  and  we 
have  not  been  able  to  find  any  case  decided  in  South  Carolina 
that  denies  that  husband  and  wife  may  take  a  joint  interest  in  a 
trust  created  by  an  antenuptial  contract;  but  on  the  contrary,  in 
the  case  of  Jones  &  Wife  v.  Fort,  Townsend  &Mendenhall,  1 
Rich.  Eq.  Reports,  it  was  expressly  decided  that  when  personal 
property  is  conveyed  to  a  trustee  for  the  use  of  husband  and 
wife,  it  cannot  be  sold  at  law  by  the  creditors  of  the  husband, 
although  the  husband,  as  the  trustee,  was  in  possession,  but  that 
the  husband's  interest  could  be  subject  only  in  a  court  of  equity. 
In  this  case,  it  was  refered  to  the  master  to  inquire  and  report 
what  portion  of  the  property  ought  to  be  settled  to  the  sole  use 
of  the  wife,  thus  clearly  showing  that  the  court  considered  the 
wife  as  taking  a  joint  interest  with  the  husband  in  the  trust.  This 
was  the  evidence  introduced  in  the  court  below,  to  show  that 
according  to  the  lex  loci  contract  us,  the  wife  took  a  joint  interest 
in  the  trust  with  the  husband.  The  testimony  of  the  witnesses 
distinctly  declares  such  to  be  the  law,  and  the  decisions  of  the 
courts  of  the  last  resort  corroborate  their  opinion.  We  think 
the  evidence  was  sufficient  to  show  that,  under  the  laws  of 
South  Carolina,  the  wife  has  an  interest  in  the  property,  held 
under  the  deed,  and  that  the  court  to  whom  this  question  of  fact 
was  submitted  by  consent  should  have  so  determined. 

Having  attained  the  conclusion  that  the  wife  has  an  equitable 
interest  in  the  property,  it  becomes  necessary  to  ascertain  in 
whom  llie  legal  title  remains.     This,  however,  is  an  easy  task. 
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The  title  of  the  trustee  continues  so  long  as  it  is  necessary  to 
support  the  equitable  title  of  the  cestui  que  trust;  it  continues 
until  the  legal  title  can  be  united  with  the  equitable  and  the 
trust  is  performed  or  executed.  But  the  legal  title  cannot  vest 
in  the  wife  during  coverture,  for  she  can  own  no  pergonal  pro- 
perty at  law ;  it  would  pass  directly  to  her  husband.  Unless, 
therefore,  we  would  altogether  defeat  her  interest  under  the  deed, 
we  must  hold  that  the  legal  title  to  the  slaves  is  still  in  the  trus- 
tee for  the  purposes  of  the  trust,  which  are  not  as  yet  executed, 
and  the  legal  title  being  in  him,  the  slaves  cannot  be  sold  under 
executions  at  law  against  the  husband,  but  the  creditors  must 
resort  to  a  court  of  equity  to  separate  his  equitable  interest  from 
that  of  his  wife,  and  subject  it  to  the  payment  of  their  debts. 

The  view  we  have  taken  shows  that  the  court  erred  in  its  in- 
structions to  the  jury,  and  the  judgment  must  therefore  be  re- 
versed and  the  cause  remanded. 


rOWELL  ET  ALs.  vs.  SUMMERS. 

] .  An  execution  issued  on  a  decree  pf  the  Orphans'  Court,  which  is  not 
made  returnable  to  a  regular  term  of  the  County  Court,  is  void  and 
should  be  quashed  on  motion. 

Error  to  the  Circuit  Court  of  Dale.  Tried  before  the  Hon, 
John  D.  Phelan. 

F.  S.  Jackson,  for  the  plaintiffs  in  error. 

BuFORD,  for  the  defendant. 

PARSONS,  J. — Summers,  as  distributee  in  right  of  his  wife 
of  an  estate  of  which  ]*owell  was  the  administrator,  sued  out  an 
execution  from  the  Orphans'  Court  of  Dale  county,  for  the 
amount  of  his  distributive  share,  against  Powell  as  the  adminis- 
trator. The  execution  bears  dale  the  27th  day  of  July  1S47, 
It  appears  by  the  record  that  Summers  recovered  a  decree  for 
his  distributive  share  against  Powell,  but  the  decree  bears  date 
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the  13lh  day  of  July  1848.  Powell  moved  to  quash  the  exe- 
cution in  the  Orphans'  Court,  but  the  Orphans'  Court  overruled 
the  nriotion,  and  the  judgment  overruling  the  motion  was  affirmed, 
on  error,  in  the  Circuit  Court  of  Dale  county.  The  question 
is,  was  there  error  in  affirming  the  judgment  of  the  Orphans' 
Court?  There  is  some  reason  to  suppose  that  the  decree,  al- 
though dated  after  the  time  when  the  execution  bears  date,  was 
in  fact  rendered  before.  Its  position  in  the  transcript,  which 
is  previous  to  that  of  the  execution,  is  the  ground  of  this  doubt- 
But  passing  this  question,  there  is  an  error  in  the  execution,  for 
which  it  should  have  been  quashed.  It  was  returnable  to  the 
Orphans'  Court,  instead  of  a  regular  term  of  the  County  Court, 
which,  according  to  several  decisions  of  this  court,  is  a  fatal 
error. — Little  et  al.  v.  Heard  et  ux.  16  Ala.  R.  358,  and  cases 
cited. 

Let  the  judgment  of  the  Circuit  Court  be  reversed  and  the 
cause  remanded. 


KIDD  &  CO.  vs.  CROMWELL,  HAIGHT  &  CO. 

1 .  It  is  the  pecirliar  province  of  the  court  to  construe  written  instruments 
and  to  declare  their  Ugal  effect. 

2.  K.  &  Co.  being  indebted  by  note  to  C.  II.  &  Co.  of  New  York,  wrote  to 
them  to  "  return  the  note  to  R.  S.  &  Co  ,  our  agents  in  Mobile,  who  will 
pay  it  on  presentation."  The  note  was  aocordingly  remitted  to  R.  S.  & 
Co.,  who  in  return  sent  their  receipt  to  C.  H.  &,  Co  ,  in  which  they  pro- 
raised  "  to  account"  to  them  for  the  note.  Held — That  R.  S.  &  Co.  did 
not  thereby  become  the  agents  of  C.  II.  &  Co.,  and  could  not  discharge 
K.  &  Co.  from  the  debt  without  a  payment  to  C.  II  &  Co. 

3.  Secondary  evidence  of  the  contents  of  a  letter  in  the  hands  of  a  third 
person  is  not  admissible,  unless  the  absence  of  the  original  is  first  satis- 
factorily accounted  for. 

4.  Proof  that  a  party  acted  as  the  agent  of  another  is  admissible,  when  ac- 
companied by  proof  of  other  facts  showing  a  recognition  of  the  agency. 

Error  to  the  Circuit  Court  of  Shelby.     Tried  before  tho 
Hon.  John  D.  Phelan. 
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This  was  an  action  of  assumpsit  by  the  defendants  against 
the  plaintiffs  in  error  to  recover  the  amount  due  on  a  promissory 
note,  dated  1st  March  ISlo,  at  nine  months  afterdate,  and  pay- 
able at  the  office  of  Rhea,  Sykes  &  Co.,  Mobile.  It  appeare 
by  the  bill  of  exceptions  that  the  note  was  protested  at  maturity 
for  non-payment  and  returned  to  the  payees  in  New  York,  who 
remitted  it  to  Messrs.  Woodward  &  Woodward,  attorneys  at 
law,  for  collection;  that  Messrs.  W.  &  W.  afterwards,  under 
instructions  from  the  payees,  sent  it  to  Rhea,  Sykes  &  Co.  at 
Mobile,  who,  upon  its  coming  to  hand,  gave  them  a  receipt  in 
the  following  words:  "Rec'd,  Mobile,  January  27,  1S46,  from 
Messrs.  Woodward  &  Woodward,  by  the  hands  of  Crawford 
&  Gandy,  a  note  for  three  hundred  and  sixteen  60-100  dollars, 
made  by  W.  B.  Kidd  &  Co.,  dated  March  1,  lS4o,  and  due 
nine  months  after  date,  and  for  which  we  promise  to  account  to 
Messrs.  Croniwell,  Haight  &  Co.,  New  York,  to  whom  said 
note  is  payable";  and  that  the  instructions  by  the  payees  to 
their  attoroeys  were  given  at  the  request  of  Kidd  &  Co.,  com- 
municated by  letter,  bearing  date  the  20th  December  1845,  in 
which  they  say,  "  Please  return  the  note  to  Ithea,  Sykes  &  Co., 
our  agents  in  Mobile,  who  will  pay  it  on  presentation."  It  fur- 
ther appears  that  Kidd  &;  Co.  shipped  forty  bales  of  cotton  to 
Rhea,  Sykes  &  Co.,  with  instructions  to  sell  it  and  pay  the  note 
out  of  the  proceeds ;  that  Rhea,  Sykes  &  Co.  sold  the  cotton, 
and  on  settlement  with  Kidd  &  Co.  charged  them  with  the 
amount  of  the  note  and  delivered  it  up  to  them,  but  had  never 
paid  Cromwell,  Haight  &  Co.,  the  payees;  and  that  Rhea,  Sykes 
&  Co.  soon  afterwards  failed  and  became  wholly  insolvent. 
The  plaintiffs  on  the  trial  were  permitted  to  prove  by  one  Hen- 
rick  the  contents  of  a  letter,  dated  the  8th  of  March  184G,  ad- 
dressed by  the  defendants  to  their  ■brother  James  Kidd  in  ^ew 
York,  by  whom  it  was  read  to  the  witness,  to  which  the  defend- 
ants excepted.  It  appeared  in  evidence  that  James  Kidd,  a 
brother  of  the  defendants,  purchased  the  goods  for  which  the 
note  was  given  as  the  agent  of  the  defendants,  and  as  such  agent 
signed  their  names  to  the  note,  and  that  the  defendants,  on  the 
25ih  March  1846,  had  written  a  letter  to  the  plaintiffs  in  refer- 
ence to  the  note,  in  which  they  said,  "  Our  brother,  James 
Kidd,  wrote  us,  soon  after  he  arrived  in  New  York,  and  stated 
that  you  had  not  received  your  money,"  &c.  In  connect. on 
42 
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with  this  testimony,  the  plaintiffs  were  allowed  to  prove  by  the 
same  witness,  Henrick,  that  James  Kidd  was  during  the  greater 
part  of  the  month  of  March  in  New  York,  acting  as  the  agent 
of  the  defendants  in  settling  up  their  business,  and  that  he  said 
to  him,  if  Rhea,  Sykes  &  Co.  did  not  pay  the  note,  W.  B.  Kidd 
&  Co.  would  do  so.  The  defendants  objected  to  this  proof, 
and  upon  the  objection  being  overruled,  saved  the  exception. 
Upon  these,  which  are  substantially  all  the  facts  in  the  case,  the 
court  charged  the  jury  that  the  defendants,  by  their  letter  of  the 
20th  December  1845,  made  Rhea,  Sykes  &  Co.  their  agents  to 
pay  the  note,  and  the  payment  of  the  n>oney  by  them  to  Rhea, 
Sykes  &  Co.  was  not  a  satisfaction  of  the  note,  notwithstanding 
the  plaintiffs  had  taken  from  them  the  receipt  that  had  been 
given  in  evidence.  The  defendants  asked  the  court  to  charge 
the  jury,  that  if  the  plaintiffs  were  instructed  by  the  defendants 
to  present  the  note  for  payment  merely  to  Rhea,  Sykes  &  Co., 
said  instructions  would  not  bind  the  defendants  to  make  good  a 
default  of  Rhea,  Sykes  &  Ct).  made  long  after  the  note  was 
presented  and  not  paid,  and  after  the  note  was  deposited  by  the 
plaintiff  in  the  hands  of  Rhea,  Sykes  &  Co.  for  collection ;  2d, 
that  upon  the  promise  of  Rhea,  Sykes  &  Co.  to  account  for  the 
money,  when  collected  on  said  note,  Rhea,  Sykes  &  Co.  be- 
came the  agents  of  the  plaintiffs ;  3d,  that  if  the  jury  believed 
from  the  evidence  that  Rhea,  Sykes  &  Co.  were  the  agents  of 
the  defendants  for  the  payment  of  the  note  vfhen  presented,  and 
the  agents  of  the  plaintiffs  to  pay  the  money  to  them,  when  col- 
lected, a  payment  of  the  money  by  defendants  to  Rhea,  Sykes 
&  Co.  was  a  satisfaction  of  the  note, — which  charges  the  court 
refused  to  give.  To  the  rulings  of  the  court,  to  the  charge  given, 
and  the  refusal  to  charge  as  asked,  the  defendants  excepted,  and 
now  assign  them  as  error. 

Rice  &  Peck,  for  the  plaintiffs  in  error: 

1.  The  charge  given  by  the  court,  when  construed  with  ref- 
erence to  the  evidence,  is  too  sweeping.  It  denies  to  the  plain- 
tiffs in  error  the  right  to  a  verdict,  even  if  the  jury  beheved  that 
Rhea,  Sykes  &  Co.  were  the  agents  of  defendants  in  error,  and 
as  such  agents  received  payment  of  the  note  from  plaintiffs  in 
error. 

2.  In  this  case,  as  reported  in  13  Ala.  Rep.  577,  the  court 
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«aid,  "It  cannot  be  infered  that  R.,  S.  &  Co.  were  the  agents 
of  the  plaintiffs  (Cromwell,  Haight  &  Co.)  for  the  collection  of 
the  note  when  it  was  returned."  And  because  this  fact  was 
not  then  proved  and  could  not  then  be  "  infered  "  from  the  re- 
cord, this  court  then  decided  against  Kidd  &  Co.  But  now 
this  very  fact  is  clearly  proved,  and  therefore  the  former  decis- 
ion cannot  militate  against  Kidd  &  Co.  See  the  receipt  of 
Rhea,  Sykes  &  Co.,  which  is  set  forth  in  the  record.  The  re- 
ceipt was  not  shown  on  the  former  trial.  The  charges  asked 
were  authorised  by  the  evidence,  and  should  have  been  given. 

3.  The  fact  that  R.,  S.  &  Co.  were  agents  of  both  parties 
makes  no  difference.  As  agents  of  Cromwell,  Haight  &  Co., 
they  collected  the  money  from  Kidd  &  Co.,  and  their  receipt 
binds  them  to  account  to  C,  H.  &  Co.  This  receipt  shows 
that  C,  H.  &  Co.  treated  R.,  S.  &  Co.  as  their  agents. 

4.  The  exceptions  relating  to  the  evidence  are  well  taken, 
and  are  insisted  on. 

White  &  Parsons,  for  defendants  in  error : 

The  testimony  of  Henrick  and  the  letter  of  B.  W.  Kidd  & 
Co.  of  25th  March  184G,  to  C,  H.  &  Co.,  showed  that  James 
W.  Kidd  was  the  agent  of  B.  W.  Kidd  &  Co.,  settling  up  their 
business  in  New  York  in  the  spring  of  1846. 

The  letter  of  the  8th  of  March  184G,  to  James  W.  Kidd, 
written  by  B.  VV.  Kidd  &  Co.,  was  not  in  the  possession  of 
plaintiffs,  and  they  were  not  bound  to  produce  it,  nor  was  it  in 
possession  of  defendants,  and  therefore  no  notice  to  them  to 
produce  it  was  necessary.  The  proof  was  collateral  to  the  issue, 
and  the  letter  need  not  be  produced. — 1  Greenl.  Ev.  ^  89. 

By  their  letter  of  December  20,  1845,  B.  W.  Kidd  &  Co. 
induced  C,  II.  &  Co.  to  send  the  note  to  Rhea,  Sykes  &  Co., 
their  agents,  and  thereby  undertook  for  their  fidelity,  and  could 
discharge  themselves  from  the  note  only  by  seeing  that  the  mo- 
ney paid  by  them  to  R.,  S.  &  Co.  was  applied  to  its  payment. 
See  this  case,  13  Ala.  576. 

The  charge  given  is  in  strict  accordance  with  the  law,  as  laid 
down  in  the  opinion  refered  to. 

The  charges  asked  and  refused  were  either  abstract  or  incon- 
sistent with  the  law  of  the  case  as  settled  by  this  court,  and  were 
properly  refused. 
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The  evidence  wkh  regard  to  agency  being  all  written,  it  was 
the  duty  of  the  Court  to  determine  whether  R.,  S.  &  Co. 
were  the  agents  of  C,  H.  &  Co.,  and  the  charges  refering 
that  question  to  the  jury  were  |3roperly  refused. — Bp.  Bank 
at  Mobile  v.  Boykin,  B  Ala.  320. 

CHILTON,  J. — It  is  the  peculiar  province  of  the  ceurt  to 
construe  and  expound  written  instruments,  and  to  declare  their 
legal  efFect. — Martin  v.  Chapman,  6  Port.  344.  In  the  case 
before  us,  the  evidence  of  the  agenc}'  of  Ithea,  Sykes  &;  Co.  for 
Cromwell,  Haight  &  Co.  consists  of  a  written  receipt,  executed 
by  them  (R.,  S.  &c  Co.)  for  the  note  sent  them  as  the  agents  of 
the  plaintiffs  in  error,  in  accordance  with  their  letter  under  date 
the  20th  December  1845,  to  the  payees.  If  the  proof  set  out 
in  this  record  is  the  only  evidence  that  Rhea,  Sykes  &  Co.  were 
tlie  agents  of  the  payees,  then  we  have  no  hesitation  in  pro-^ 
nouncing  as  a  legal  conclusion  upon  it,  that  it  vvo«.ld  not  justify 
the  court  below  in  giving  either  of  the  three  instructions  prayed 
for  by  the  defendants  below,  but  warranted  the  affirmative  charge 
given.  The  receipt,  unconnected  with  other  proof  ef  agency^ 
does  not  show,  when  construed  with  reference  to  the  letter  above 
mentioned,  that  R.,  S.  &  Co.  could  discharge  Kidd  &  Co.  be- 
fore making  the  payment  to  the  payees  of  the  note.  The  receipt 
is  but  the  written  acknowledgment  of  a  contract,  similar  to  that 
the  law  would  imply  without  it.  and  does  not  have  the  effect  to 
change  the  agent  of  Kidd  &  Co.,  appointed  by  them  to  pay  their 
debt,  into  an  agent  of  the  payees,  with  authority  to  discharge 
them  from  it  without  payment-. 

But  the  court  below  clearly  mistook  the  law  in  holding  that 
the  witness  Henrick  might  speak  of  the  coRtents  of  the  letter  of 
date  8th  March  1846,  without  any  attempt  to  procure  its  pro- 
duction or  accounting  in  any  way  for  its  no«-produetion.  It  is 
true  that  the  letter,  the  contents  of  which  is  sought  to  be  proved, 
was  shown  to  have  been  in  the  possession  of  a  third  party ;  but 
it  is  not  shown  that  the  plaintiff  below  could  not  have  compelled 
its  production  by  subpoena,  or  have  obtained  it  without  one. 

We  think  the  other  objections  to  the  proof  not  well  taken. 
As  to  the  frame  of  the  question,  to  the  answer  to  which  an  ob- 
jection is  raised,  as  not  being  responsive,  we  can  give  no  opin- 
ion, since  the  interrogatories  are  not  in  the  record.     The  proof 
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of  agency,  as  made  by  Henrick  in  his  answer  to  the  4th  inter- 
rogatory, though  inadmissible  of  itself,  was  legitimate  in  con- 
aection  with  the  proof  with  which  it  was  offered. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


SWINK'S  ADM'R  vs.   SxNODGRASS. 

1.  A  sale  o€  property  of  aa  estate,  under  an  execution  on  a  judgment  ren- 
dered ag  linst  the  decedent  after  his  death,  is  void  and  vests  no  title  in 
the  purchaser. 

2.  An  administrator  de  bonis  nov  is  entitled  to  all  the  goods  and  per<tonal 
estate  of  the  deceased,  which  remain  in  ppeeie,  and  were  not  administered 
by  the  first  administrator. 

3.  If  an  admini-strator  fraudulently  diflposes  of  the  assets  of  the  estate  to 
one,  cognicant  of  the  fact  that  he  is  acting  in  violation  of  his  trust,  the 
6ale  is  voi  J,  aa  against  those  whose  rights  are  thereby  injured. 

4.  Where  assets  of  the  estate  have  been  fraudulently  disposed  of  by  the 
administrator  in  chief  without  c>nsideration,  an  admiaittrator  dc  bonis 
non,  if  they  can  be  identified,  may  recover  them  in  an  action  at  law. 

Error  to  the  Circuit  Court  of  Madison.      Tried  before  the 
Hon.  Tho3.  A.  Walker. 

The  plaintiff,  as  suhnimslraior  de  bonis  non  o(  Geor'^e  Swink, 
deceased,  brought  an  action  of  detinue  against  tlni  defendant  in 
error,  to  recover  certain  slaves.  On  the  trial  it  appeared  that 
the  slaves  belonged  to  the  intestate  at  the  time  of  his  death.  It 
was  also  shown  that  the  administrator  in  chief  obtained  an  or- 
der from  the  Orphans'  Court  to  sell  the  slaves  and  other  per- 
sonal property  of  the  estate,  by  virtue  of  which  he  offered  the 
slaves  for  sale  at  public  auction.  On  the  day  of  the  sale,  they 
were  levied  on  by  the  sheriff  to  satisfy  an  execution  against  the 
intestate,  but  the  administrator,  denying  the  right  of  the  sheriff 
to  make  the  levy,  interposed  a  claim  to  them  and  proceeded  to 
sell.  The  slaves  were  bid  off  by  Stephen  Carter,  who  wag 
requested  by  one  Harris  to  bid  for  (hem  on  his  accouDt.     Car- 
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ter,  being  examined  as  a  witness,  slated,  that  he  was  requested 
the  day  after  the  sale  to  receive  possession  of  the  slaves,  and  he 
then  concluded,  if  Harris  did  not  pay  for  them,  to  become  the 
purchaser  of  them  himself.  He  also  stated  that  when  he  re- 
ceived the  slaves,  it  was  agreed  between  him  and  the  adminis- 
trator, that  he  should  keep  them  until  the  question  of  tlieir  lia- 
bility to  satisfy  the  execution  was  decided,  and  if  it  was  decided 
that  they  were  not  liable,  he  was  to  give  his  notes  and  security 
for  the  purchase  money  ;  but  if  the  slaves  were  subjected  to  the 
execution,  then  the  contract  of  sale  was  to  be  void.  This  state- 
ment of  Carter  was  corroborated  by  the  return  of  the  adminis- 
trator, showing  the  character  of  the  sale.  With  this  under- 
standing between  the  administrator  and  Carter,  he  (Carter)  took 
possession  of  the  slaves  and  sent  them  to  the  house  of  Harris, 
who  had  married  his  daughter.  Carter  further  stated  that  he 
had  never  paid  for  them,  nor  given  his  note  for  the  purchase 
money,  nor  had  the  administrator  ever  executed  to  him  a  bill  of 
sale  of  the  slaves,  and  that  the  only  right  he  claimed  to  the 
slaves  was  to  retain  them  until  it  was  seen  whether  a  good  title 
could  be  made  by  the  administrator.  The  evidence  of  one 
Riddle  showed  that  Harris  ran  the  slaves  to  Mississippi,  and 
that  this  was  done  with  the  consent  of  the  administrator.  The 
slaves  were  pursued  by  an  agent  of  the  Bank  at  Decatur  and 
brought  back  to  Alabama.  It  further  appeared  that  Swink,  the 
intestate,  was  indebted  to  the  Bank  on  a  bill  of  exchange,  on 
which  judgment  had  been  rendered  after  his  death,  and  that 
Harris,  who  ran  off  the  slaves,  was  a  party  to  the  same  bill,  and 
judgment  had  been  rendered  against  him  also.  The  slaves,  af- 
ter they  were  brought  back  to  Alabama,  were  sold  under  exe- 
cutions issued  on  these  judgments,  and  were  purchased  by  the 
Bank  at  Decatur,  which  sold  them  to  the  defendant.  Upon  this 
evidence  the  court  was  requested  by  the  plaintiff  to  charge  the 
jury,  that  if  they  believed  the  sale  of  the  slaves  to  Carter  was 
upon  a  condition,  which  had  not  been  complied  with,  this  con- 
ditional sale  did  not  divest  the  estate  of  the  deceased  of  title, 
although  possession  was  delivered  and  was  to  continue  until  it 
was  ascertained  whether  the  administrator  could  comply  with 
the  condition.  The  court  gave  this  charge,  but  afterwards 
qualified  it  by  saying,  that  if  the  condition  annexed  to  the  sale 
on  the  day  after  it  was  made  was  a  sham  or  fraud  on  creditors 
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then  the  conditional  delivery  did  not  affect  the  original  sale,  and 
for  the  purpose  of  ascertaining  the  fact,  whether  this  delivery 
was  a  sham  to  decieve  the  public  and  defraud  ihe  creditors,  the 
jury  should  look  to  all  the  circumstances  before  them,  and  par- 
ticularly to  the  testimony  of  Riddle  to  ascertain  whether  the 
administrator  in  chief  connived  at  the  running  off  of  the  slaves 
by  Harris.  To  this  qualification  of  the  charge  requested  the 
plaintiff  excepted,  and  now  assigns  it  as  error. 

RoBiNSox,  for  the  plaintiff: 

1.  The  sale  under  the  execution  against  Swink,  the  intestate, 
issued  on  a  judgment  rendered  after  his  death,  passed  no  title 
to  the  purchaser. — Lucas  v.  Price,  4  Ala.  GSl ;  Jones,  adm'r, 
V.  Swift,  12  ib.  147;  Henderson  &  Hudson  v.  Gundys,  11  ib. 
433;  Boyd,  adm'r,  v.  Dennis,  6  ib.  56;  Fryer's  Adm'r  v.  Den- 
nis, 3  ib.  254;  Snodgrass  v.  Cabiness,  15  ib.  160. 

2.  The  sale  by  the  administrator  beingconditional,  did  not  pass 
the  title  to  the  purchaser.  As  the  proof  shows  that  this  condition 
was  never  performed,  the  title  is  still  in  Swink's  administrator." 
This  the  court  charged  the  jury  at  the  request  of  plaintiff,  but 
qualified  the  charge  by  telling  the  jury  if  they  believed  this 
condition  was  a  sham  or  fraud  upon  creditors,  then  the  condi- 
tion did  not  affect  the  sale.  It  certainly  cannot  be  successfully 
maintained  that  a  fraudulent  combination  between  the  adminis- 
trator and  the  purchaser  to  make  a  sale  in  such  way  as  to  de- 
prive the  creditors  of  said  estate  of  their  rights,  shall  divest  said 
estate  of  its  title  to  the  property  sold. 

By  a  private  sale  the  administrator  does  not  pass  any  title  to 
the  purchaser. — Farabro  v.  Gant,  12  Ala.  29S. 

If  a  private  sale  passes  no  title,  a  fraudulent  sale  certainly 
ought  not.  A  private  sale  passes  no  title,  because  the  law  for- 
bids such  sales  to  be  made:  And  this  inhibition  was  made  for 
the  express  purpose  of  preventing  unfair  or  fraudulent  sales. 
Being  made  for  this  purpose,  it  does  seem  to  me  that  it  would 
not  do  to  say  that  fraudulent  sales  shall  pass  title. 

Clay  &  Clay,  for  the  defendant: 

The  qualification  by  the  court  of  the  charge  asked  by  the 
plaintiff  was  correct.  Certainly  if  the  sale  was  absolute,  and 
(lie  condition  annexed  the  following  day  was  unreal  and  feigned 
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— a  sham  or  fraud  against  creditors — then  the  sale  was  not  af- 
fected by  the  condition.  Common  sense  and  good  morals,  no 
less  than  law,  sustain  this  proposition.  It  requires  no  argu- 
ment or  authority  to  support  it.  If  the  sale  bad  been  feigned 
and  unreal,  then  no  right  would  have  been  acquired  by  the  pur- 
chaser; but  a  real  sale  cannot  be  impeached  or  invalidated  by 
a  im tended  condition. 

The  sale  was  complete  when  the  auctioneer's  hammer  was 
struck  down,  and  after  that  C.  had  no  right  to  withdraw  from 
his  contract,  and  S.  no  right  to  accept  a  higher  bidder. — Story 
on  Sales,  <^461. 

A  contract  is  perfect,  notwithstanding  the  presence  of  a  con- 
dition snhsegvent,  and  is  merely  liable  to  be  rescinded,  on  the 
condition  being  accomplished. — Story  on  Sales  247,  n.  3,  §248. 
And  the  sale  to  C.  was  perfect  and  only  defeasible  in  case  the 
administrator  failed  to  defeat  the  execution  levied  on  the  negroes. 

Notwithstanding  the  deaih  of  Swink  occurred  before  the  judg- 
ment was  rendered  in  favor  of  The  Branch  Bank  at  Decatur 
against  him  and  Harris,  yet  as  the  latter  was  served  with  notice 
and  living  at  the  rendition  of  said  judgment,  it  was  only  void  as 
to  S.,  and  voidable  as  to  H. — :Hood  &  Stinnett  v.  Branch  B'k 
at  Mobile,  9  Ala.  335. 

We  claim  under  the  execution  against  Harris,  by  which  the 
negroes  sued  for  were  sold,  against  whom  we  had  a  judgment 
which  was  valid  till  vacated.  Hence  all  the  authorities  cited  to 
show  that  our  judgment  against  Swink  was  a  nullity  are  inap- 
plicable. 

DARGAN,  C.  J. — It  is  very  clear  that  the  Bank  obtained 
no  titles  to  the  slaves  on  account  of  the  sale  under  the  execu- 
tion against  George  Swink,  the  intestate,  for  the  judgment  on 
which  it  issued  was  rendered  after  his  death.  The  judgment 
as  to  him  was  void  ;  no  execution  could  issue  upon  it,  nor  could 
a  purchaser  under  the  execution,  issued  against  the  deceased, 
acquire  any  title. — Snodgrass  v.  Cabiness,  15  Ala.  160. 

An  administrator  de  bonis  nan  is  entitled  to  all  the  goods  of 
the  deceased  that  remain  unadministered,  after  the  death  or 
removal  from  office  of  the  administrator  in  chief  In  the  case 
of  Wankford  v.  Wankford,  1  Salk.  306,  Chief  Justice  Holt, 
speaking  of  the  rights  of  an  administrator  dc  bonis  non,  said,  "If 
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the  goods  of  the  intestate  remain  in  specie  they  shall  go  to  the 
administrator  de  bonis  non,  because  it  is  notorious  whose  goods 
tliey  are,  and  they  can  be  easily  distinguished ;"  and  so  in  the 
case  of  The  Attorney  General  v.  Hooker.  2  P.  Williams,  340, 
Lord  Chancellor  King  held,  that  if  an  executor  die  intestate, 
all  the  personal  estate  of  his  testator,  which  has  not  been  altered 
but  remains  in  specie,  goes  to  the  administrator  d^  boim  von. 
Mr.  Williams,  in  his  work  upon  Executors,  says,  "  that  an 
administrator  de  bonisjion  is  entitled  to  all  the  goods  and  per- 
sonal estate,  such  as  terms  for  years,  house-hold  goods,  &c. 
which  remain  in  specie,  and  were  not  administered  by  the  first 
executor,  or  administ:ator." — Vol.  1,  594.  These  authorities 
show  that  the  title  of  the  plaintiff  in  error  depends  on  the  ques- 
tion, whether  the  fraudulent  or  pretended  sale  of  the  adminis- 
trator in  chief  gave  to  Harris  such  a  title  as  precludes  the  ad- 
ministrator </e  io«w  r/on  from  a  recovery  at  law,  for  the  slaves 
can  be  readily  identified,  and  there  was  no  questioti  but  that  they 
belonged  to  the  intestate  at  the  time  of  his  death. 

The  evidence  tended  to  show  that  the  administrator  in  chief 
never  executed  a  bill  of  sale  for  the  slaves,  nor  received  the 
purchase  money,  nor  any  security  for  its  payment,  but  that  he 
fraudulently  consented  tiiat  Harris,  into  whose  possession  the 
slaves  had  come,  should  remove  them  from  the  State.  Although 
it  is  certain  that  (he  conduct  of  the  administrator  would  render 
him  liable  for  the  value  of  the  slaves  to  the  creditors  or  distri- 
butees, had  they  sought  to  charge  him  with  their  value,  yet  it  is 
equally  clear  that  such  a  sale  could  not  defeat  the  rights  of 
those  interested  to  the  slaves  themselves,  for  if  an  executor 
fraudulently  alien  the  assets  of  the  testator  in  collusion  with  the 
vendee,  the  sale  will  be  void.  Fraud  and  crime  will  vitiate  any 
transaction,  and  turn  it  into  a  mere  color.  If,  therefore,  a  man 
concerts  with  an  administrator  and  obtains  the  goods  of  iho 
deceased  at  a  nominal  price,  or  a  fraudulent  under-value,  the 
contract  will  be  void,  and  the  seeming  purchaser  will  be  held 
liable  for  their  full  value. — Lomax  on  Executors,  vol.  1,  340- • 
7;  Williams  on  Executors,  (2d  American  edit.)  072.  Thus 
when  the  person,  to  whom  the  executor  parses  the  property, 
knows  that  the  executor  is  acting  in  violation  of  his  trust  and  in 
fraud  of  the  rights  of  others,  the  fraud  will  vitiate  the  transfer 
and  render  it  null  and  void,  as  against  ihoiie  whose  rights  are 
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injured  by  the  transfer. — Doe  v.  Fellows,  2  Crampt.  &  Jerv. 
481 ;  Dodson  v.  Simpson,  2  Rand.  294. 

But  it  may  be  urged  that  a  court  of  equity  alone  can  interfere 
and  set  aside  a  fraudulent  sale  of  the  assets,  made  by  an  execu- 
tor. This  is  certainly  the  usual  course,  and  if  the  suit  is 
brought  by  the  creditors  or  distributees  of  the  deceased,  it  can 
be  brought  only  in,a  court  of  equity,  because  as  distributees  and 
creditors,  they  have  but  an  equitable  title ;  but  an  administrator 
de  bonis  no?i  may  apply  to  a  court  of  chancery  to  set  aside  a 
fraudulent  sale  of  the  assets,  without  joining  with  him  either 
the  distributees  or  creditors,  and  in  his  individual  name  recover 
as  the  representative  of  the  estate. — Cubbedge  v.  Boatwright,  1 
Russ.  549;  William  on  Executors,  (2d  American  edit.)  657. 
Now,  if  the  administrator  de  bonis  non  may  file  a  bill  in  equity 
in  his  own  name  to  recover  the  assets  fraudulently  conveyed  by 
the  administrator  in  chief,  I  see  no  reason  why  he  may  not  sue 
at  law.  when  the  assets  can  be  identified,  and  the  fraudulent 
vendee  has  paid  nothing  for  them.  The  fraud  vitiates  the  sale 
nnd  renders  his  title  void.  Why  then  should  we  force  the  ad- 
ministrator to  go  into  a  court  of  equity  against  the  vendee,  whose 
title  is  void  for  fraud,  and  who  has  no  equitable  right  to  the 
goods?  In  our  opinion,  it  is  unnecessary.  The  court,  there- 
fore, erred  in  the  charge  given  to  the  jury,  for  after  giving  the 
charge,  that  if  the  sale  was  conditional  the  title  did  not  pass, 
unless  the  condition  was  performed,  he  in  effect  added,  that  if 
the  condition  was  fraudulently  waived  by  the  administrator  in 
chief,  then  the  plaintiff  could  not  recover.  Now  it  is  the  fraud 
that  vitiates  the  sale,  and  renders  the  title  void;  and  how  it  can 
become  the  source  of  thle,  I  cannot  percieve.  The  defendant, 
so  far  as  we  can  gather  from  the  record,  placed  his  defence  on 
no  other  ground  than  that  the  fraudulent  sale  made  by  the  ad- 
ministrator in  chief  was  a  bar  to  the  plaintiff's  recovery.  In 
this  particular  case,  we  think,  the  administrator  de  bonis  no7i 
might  have  sued  Harris,  through  whom  the  defendant  claims, 
at  law,  and  as  the  defendant  occupies  the  same  position  that 
Harris  did,  the  suit  may  be  sustained  against  him. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


ParsonS;  J.,  not  sitting. 
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BROWN,  Trustee,  vs.  LYON  &  O'NEAL. 

1.  The  omission  in  a  deed  of  assignment  to  specify  the  property  assigned 
dors  not  render  it  fraudulent  on  its  face,  but  is  a  circumstance  merely 
to  bo  weighed  by  the  jury  in  determining  the  question  of  fraudulent 
intent. 

2.  Where  a  deed  of  assignment  makes  the  prefered  creditors  parties,  but 
does  not  require  them  to  execute  it,  their  assent  will  be  presumed,  if  the 
deed  is  beneficial  to  them  and  imposes  no  restriction  upon  their  rights. 

3.  A  deed  of  assignment,  which  devotes  the  property  unconditionally  to 
the  payment  of  debts  of  the  prefered  creditors,  is  complete  and  executed 
as  to  them  immediately  upon  its  delivery,  notwithstanding  it  requires 
the  rest  of  the  grantor's  creditors  to  execute  it  within  six  months  as  a 
condition  to  their  participation  in  the  residue. 

4.  A  deed  of  assignment,  appropriating  the  property  unconditionally  to 
the  payment  of  certain  prefered  creditors,  and  the  residue,  ^ar?  passu, 
to  all  other  creditors  who  shall  within  six  months  execute  the  deed,  is 
not  vitiated  by  the  implied  reservation  of  such  residue  to  the  grantor,  in 
the  event  the  latter  class  of  creditors  should  fail  or  refuse  to  concply  with 
the  condition  preitcribed. 

Error  to  the  Circuit  Court  of  Tuscaloosa.  Tried  before 
the  Hon.  Geo.  D.  Shortridge. 

This  was  an  action  of  trespass  instituted  by  the  plaintiff  a- 
gainst  the  defendants  in  error  to  recover  damages  for  forcibly 
taking  and  carrying  away  certain  goods  and  chattels,  which  he 
alleged  were  liis  property.  The  plaintiff  to  make  out  his  title 
offered  in  evidence  a  deed  of  assignment  executed  to  him  by  one 
Theron  Brown,  on  the  10th  of  May  1845,  by  which  he  convey- 
ed to  him  "all  and  singular  the  goods,  wares,  and  merchandize, 
bills,  bonds,  notes  and  other  securities  for  money,  debts,  monies, 
stock  in  trade,  chattels  and  personal  estate  and  effects  whatso- 
soever  and  wheresoever  which  the  said  party  of  the  first  part  is 
possessed  of,  or  interested  in  or  entitled  to,  together  with  all 
the  books  of  account,  vouchers  and  other  papers  in  any  wise 
concerning  the  same,  and  all  the  right,  title,  interest,  claim  and 
demand  whatsoever  of  said  party  of  the  first,  of,  in,  and  to  the 
same,"  in  trust,  out  of  the  proceeds,  to  pay  certain  specified 
creditors  of  the  said  Theron  Brown  in  full,  and  if  there  should 
then  be  a  residue,  "to  pay  and  satisfy  as  far  as  the  said  residue 
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may  sufEce,  j^ari  jjassu,  and  without  preference  or  priority,  such 
of  the  (other)  creditors  of  the  said  party  of  the  first  part,  as  shall 
within  six  months  from  the  date  of  these  presents,  execute  the 
same,  towards  the  satisfaction  of  their  repective  debts,  propor- 
tionably,  so  far  as  said  residue  may  extend  to  satisfy  the  same." 
The  deed  had  been  duly  recorded  and  its  execution  was  proven 
at  the  lime  it  was  offered  in  evidence,  but  the  court,  upon  the 
objection  of  the  defendant,  excluded  it  on  the  ground  that  it  was 
fraudulent  on  its  face.  The  plaintiff  thereupon  took  a  nonsuit 
and  now  assigns  the  ruling  of  the  Circuit  Court  as  error. 

J.  L.  Martin,  for  the  plaintiff  in  error: 

1.  The  deed  was  improperly  rejected  by  the  court  below, 
for  as  the  case  was  presented  on  the  record  when  the  defendants' 
motion  was  made  and  sustained,  the  defendants  were  mere  tres- 
passers, and  consequently  the  deed  was  admissible. 

2.  The  ground  upon  which  the  deed  was  rejected,  that  it  is 
fraudulent  upon  its  face,  is  not  true,  and  cannot  be  sustained. — 
Robinson  v.  Rapelye  &  Smhh,  2  Stew.  86;  Ashurst  v.  Martin, 
9  Port.  566  ;  Gazzam  v.  Poyntz,  4  Ala.  374.  As  no  difficulty 
can  be  found  in  applying  our  own  decisions  to  this  case,  I  shall 
cite  but  few  of  the  numerous  decisions  of  other  States. — 5  Pick. 
32;  6  Greenl.  395. 

Peck  &  OrmonD;  for  the  defendants: 

1.  There  is  but  one  question  presented  upon  the  record-  the 
propriety  of  the  rejection  of  the  deed.  That  the  deed  is  to  be 
considered  as  fraudulent  on  its  face,  is  established  by  repeated 
decisions  of  this  court. — Ashurst  v.  Martin,  9  Port.  566;  Gaz- 
zam V.  Poyntz,  4  Ala.  379;  Grimshaw  &  Brown  v.  Walker, 
12  ib.  102 ;  Goodrich  v.  Downs,  6  Hill  (N.  Y.)  438. 

2.  The  deed  in  this  case  is  identical  in  principle  with  the  one 
in  Grimshaw. &  Brown  v.  Walker,  supra.  It  shows  it  was  made 
by  an  insolvent,  is  a  conveyance  of  all  the  property  of  the  gran- 
tor, and  as  it  provides  for  a  return  of  the  property  to  the  grantor 
if  the  creditors  do  not  witliin  a  certain  time  assent  to  the  deed, 
it  falls  directly  within  the  principle  above  decided.  See  also 
Goodrich  v.  Downs,  6  Hill  (N.  Y.)  43S;  Green  v.  Wakeman, 
U  Wend.  187;  Austin  v.  Bell,  20  Johns.  447;  Passmore  v. 
Eldridge,  12  S.  &  R.  193. 
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PARSONS,  J. — The  question  is  whether  the  Circuit  Court 
erred  in  excluding  the  deed  of  assignment  from  the  jury,  on  the 
ground  that  it  was  fraudulent  on  its  face.     The  deed  does  not 
show  specifically  what  was  conveyed,  either  hy   schedule   of 
otherwise,  although  it  included  money  and  cho-es  in  action.     It 
does  not  state  the  quantity  or  amount  of  any  thing.     The  dis- 
senting creditors  of  the  grantor  might  be  very  much  embarrassed 
in  an  attempt  to  recover  their  debts,  because  they  could  have 
no  aid  from  the  deed  in  ascertaining  the  particulars  of  what  was 
conveyed,  although  part  of  it  was  money  and  another  part  choses 
in  action.     Neither  could  they   ascertain,  by  any  aid  from  the 
deed,  the  proportion  which  the  debts  bore  to  the  entire  value  of 
all  that  was  assigned.     If  there  was  a  great  disproportion,  as  if 
the  value  of  what  was  assigned  very  far  exceed  the  amount  of 
the  preferred  debts,  it  might  tend  to  show  a  fraudulent  design 
in  the  parties  to  the  deed.     This  disproportion  may  have  been 
so  great  as  to  furnish  a  motive  for  its  concealment.     It  is  said 
that  "fraud  lurks  in  loose  generalities,"  and  we  are  satisfied  that 
the  omission  to  show  specifically  by  the  deed  the  effects  that 
were  assigned,  is  a  circumstance  to  be  considered  by  the  jury, 
in  connection  with  all  the  evidence  in  the  cause,  upon  the  ques- 
tion of  a  fraudulent  intent. — See  the  opinion  of  Tilghman,  Chief 
Justice,  in  Wilt  v.  Franklin,  1  Bin.  Rep.  502.     But  our  pred- 
ecessors held,  twenty  years  ago,  that  this  circumstance  is  not 
sufficient  to  render  a  deed  fraudulent  on  its  face. — Robinson  v. 
Rapelye  &  Smith,  2  Stew.  R.  80.     After  such  a  length  of  time 
and  after  so  many  rights  have  grown  out  of  that  decision,  it  is 
by  no  means  our  intention  to  overrule  it.     But  it  was  not  ne- 
cessary for  the  court  to  go  beyond  the  question  whether  the 
deed  was  fraudulent  on  its  face.     The  opinion  of  the  court  in 
that  case,  as  Tnnited  and  explained  by  the  question  tjjat  was  be- 
fore it,  is  authority  upon  the  point  and  must  stand. 

2.  We  can  presume,  according  to  repeated  decisions  of  this 
court,  that  the  prefered  class  of  creditors  all  duly  assented  to 
this  assignment,  because  it  was  for  their  benefit,  and  no  release, 
delay  of  suit  or  other  prejudice  was  required  of  them  by  the  deed. 
The  persons  composing  the  prefered  class  arc  the  panics  of 
the  third  part  in  the  deed.  They  were  not  required  to  exe- 
cute the  deed ;  they  were  the  only  creditors  who  were  parties  to 
the  deed  ;  the  oissent  of  all  of  them  is  to  be  presumed.     Hence 
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the  opinion  in  Ehnes  v.  Sutherland,  7  Ala.  262,  and  other  sim- 
ilar cases,  does  not  affect  the  present  question.  In  the  case  of 
Elmes  V.  Sutherland,  and  other  similar  cases,  the  principle  is 
established  that,  in  those  and  the  like  cases,  the  deed  of  assign- 
ment was  invalid  to  pass  the  property  to  the  trustee,  until  as- 
sented to  by  all  the  creditors  whose  debts  were  intended  to  be 
secured — that  until  such  assent,  the  deed  operates  only  as  a 
power  which  is  revocable  by  the  grantor  and  which  is  revoked 
or  annulled  by  the  levy  of  an  execution  against  the  grantor  upon 
the  property.  But  this  principle  does  not  apply  to  cases  like 
the  present,  in  which  the  assent  of  all  the  creditors,  who  are 
parties  to  the  deed,  is  to  be  presumed. — Smith  v.  Leavitts,  10 
Ala.  92.  In  this  case  the  question  does  not  arise,  whether  the 
actual  dissent  of  a  single  creditor  who  is  a  party  to  the  deed  and 
in  the  class  first  provided  for,  can  thereby  prevent  the  deed 
from  becoming  effectual  in  favor  of  the  other  creditors,  the  deed 
not  providing  against  such  a  consequence. 

3.  But  we  think  this  deed  does  provide  against  such  a  con- 
sequence, in  reference  to  the  grantor's  creditors  who  are  not 
parties  to  the  deed.  For  them  a  provision  is  made  out  of  the 
residue  of  the  trust  funds,  after  the  first  class  is  satisfied.  Tiiis, 
the  postponed  class,  according  to  the  deed,  is  to  consist  of  such 
of  the  grantor's  creditors  as  should,  within  six  months,  execute 
the  deed,  and  none  of  them  did  so.  In  such  case,  it  has  been 
held  that  they  can  only  claim  the  benefit  by  actually  executing 
the  deed. — Garrard  v.  Lord  Lauderdale,  3  Simons,  1.  All 
that  was  assigned  was  devoted  in  the  first  place,  to  the  satisfac- 
tion of  the  class  of  creditors  who  were  parties  to  the  deed  and 
as  to  whom  it  took  effect  imniediately.  There  could  be  no 
resulting  interest  to  the  grantor,  in  default  of  other  creditors  be- 
coming parties,  until  the  first  class  of  debts  was  all  paid.  As 
to  the  residue,  a  provision  was  made  for  such  of  the  other  cred- 
itors as  should  execute  the  deed  within  the  time  limited.  The 
provision  for  them  was  conditional  in  its  nature.  If  they  have 
lost  their  provision,  by  not  complying  with  the  deed,  that  can- 
not affect  the  previous  debts,  because  it  would  be  manifestly 
contrary  to  the  intention  of  the  parties  to  the  deed,  as  is  plainly 
to  be  infered  from  the  deed  itself.  Hence  this  deed  has  pro- 
vided against  such  a  consequence.  The  power  of  the  grantor 
to  do  this  cannot  be  doubted.     It  was  his  intention,  as  we  infer 
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from  the  deed,  to  creatq  rights  between  the  two  classes  as  dis- 
tinct as  those  of  a  first  and  second  mortgagee.  This  he  can  do 
by  one  deed  as  well  as  by  two,  for  the  thing  done  must  depend 
rather  upon  the  intention  of  the  party  than  the  number  of  deeds. 
The  question  now  under  consideration  is  not  one  of  fraud. — 
Hence  those  decisions  in  which  it  has  been  setiled  that  a  deed 
fraudulent  in  p?rt,  as  against  the  statute  of  frauds,  is  entirely 
void,  do  not  affect  this  question.  But  the  question  here  is, 
whether  the  assignment  was  complete,  or  the  deed  fully  exe- 
cuted for  any  purpose,  and  we  think  it  was  so  in  relation  to  the 
prefered  creditors,  who  were  not  dependent  upon  the  acts  or 
omissions  of  the  next  class. 

4.  The  counsel  for  the  defendants  contend  that  the  interest 
resulting  to  the  grantor  is  a  ground  for  holding  that  this  deed 
is  void  jjer  se.  The  deed  bestowed  that  interest  upon  the  trus- 
tee for  the  benefit  of  those  creditors  of  the  grantor  who  should 
execute  the  deed  within  the  time  limited.  It  was  by  the  deed 
confined  to  the  residue  after  discharging  the  prefered  debts ;  And 
if  there  was  a  residue,  it  is  true,  it  resulted  to  the  grantor,  as 
those  creditors  did  not  execute  the  deed,  but  it  resulted  by 
operation  of  law.  There  was  no  stipulation  or  reservation  of 
this  kind  in  the  deed.  It  is  conceived  that  the  authorities  cited 
by  the  defendants'  counsel  do  not  apply.  It  was  held  in  Grim- 
shaw  &  Brown  v.  Walker,  12  Ala.  Rep.  101,  that  an  express 
stipulation  of  this  sort  made  the  deed  void,  because  the  deed  in 
that  case  required  certain  of  the  creditors  to  release  their  claims. 
The  deed  in  the  present  case  only  requires  a  portion  of  the  cre- 
ditors to  execute  it  within  a  limited  time,  by  which  they  could 
have  been  prejudiced  in  no  respect.  No  release  was  required 
from  any  of  them.  The  New  York  decisions  in  reference  to 
express  stipulations  for  the  benefit  of  the  grantor,  as  to  return  to 
him  the  surplus,  are  very  strong,  but  their  statutes  are  not  iden- 
tical with  ours. — See  Goodrich  v.  Downs,  C  Hill's  Uep.  4J38. 
We  think  there  was  error  in  excluding  the  deed  from  the  jury. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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WATKINS  ET  AL.  vs.  GASTON. 

1.  Where  in  an  action  to  recover  damages  for  an  assault  and  battery  com- 
mitted on  the  person  of  the  plaintiflF,  it  appears  f n  m  the  evidence,  that  the 
pi  lintiff  cursed  the  defendant,  and  at  the  time  h<;  wa>s  stricken  was  in  the 
act  or  rising  from  the  chair,  in  wliich  he  was  sitting,  with  a  stick  in  his 
hand,  proof  of  threats  made  hy  him  against  the  defendant,  within  the  pro- 
ceeding week,  or  ten  days,  is  admissible,  as  tending  to  show  the  motive  of 
the  defendant's  act. 

2.  Where  a  party,  implicated  in  an  assault  and  battery,  is  shown  to 
have  prevented  the  interlerence  of  a  third  person,  proof  of  the  simultane- 
ous declarations  of  such  third  person,  tending  to  show  that  he  was  about 
to  interfere,  not  to  separate  the  combiitants,bijt  to  |,articipate  in  the  fight, 
is  admissible  in  mitigation  of  damages. 

Error  to  the  Circuit  Court  of  Coosa.  Tried  before  the  Hon. 
John  D.  Phelan. 

This  was  an  action  of  trespass  vi  et  armis  instituted  by  the 
defendant  in  error  against  Rial  H.  Watkins,  James  Waikins  and 
others.  Pleas,  not  guilty,  and  justification.  It  appears  by  the 
bill  of  exceptions  that  the  plaintiff  introduced  evidence  tending 
to  show  that,  about  the  8th  of  August  1S47,  Rial  H.  Watkins 
committed  an  assault  and  battery  upon  him  and  that  James  Wat- 
kins struck  him  one  lick  and  with  the  other  defendants  prevent- 
ed one  Ogletree  from  interfering  for  the  purpose  of  parting  the 
combatants.  It  further  appears  that  when  Rial  H.  Watkins  ap- 
proached the  plaintiff,  he  said  to  him,  "Gaston,  you  have  said 
things  here  to-day  about  me  that  you  cannot  stand  up  to,"  and 
that  plaintiff  replied  in  an  abrupt  manner,  and  perhaps  with  oaths, 
"jump  on  me — go  away  from  here,  or  I'll  make  you,"  and  that 
as  he  so  said  he  attempted  to  rise  from  the  chair  in  which  he 
was  sitting,  with  a  slick  in  his  hand,  whereupon  Rial  H.  Wat- 
kins struck  and  knocked  him  down.  The  defendant  offered  to 
prove  that  the  plaintiff  had  made  threats  within  the  previous  week 
or  ten  days  that  he  would  whip  Rial  H.  Watkins  on  account  of 
testimony  he  had  given  in  a  cause  in  which  the  plaintiff  was  a  par- 
ty, which  cause  had  been  again  tried  on  the  day  of  the  difficulty, 
and  that  said  Waikins  knew  of  these  threats.  To  this  testimo- 
ny the  plaintiff  objected  and  the  court  sustained  the  objection. 
The  defendant  next  offered  to  prove  that  at  the  time  Jas.  Wat- 
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kins  prevented  Ogletree  from  interfering,  the  said  Ogletree  sta- 
ted that  "he  had  come  there  that  day  to  help  whip  Watkins." 
The  plaintiff  objected  to  this  testimony  also,  and  the  court  sus- 
tained the  objection.  To  the  rulings  of  the  court  in  the  exclu- 
sion of  the  testimony  thus  offered  the  defendant  excepted  and 
now  assigns  them  as  error. 

Elmore  &  Yancey,  for  the  plaintiffs  in  error : 

Testimony  having  a  tendency  to  prove  the  issue,  is  admissi- 
slble,  though  alone  it  might  not  justify  a  verdict  in  accordance 
with  it. — Harrell  v.  Floyd,  3  Ala.  16;  Cuthbcrt  v.  Newell,  7 
Ala.  457;  Laroque  &  Hatch  v.  Russell,  7  ib.  798;  The  State  v. 
McAlister,  11  Shepl.  139. 

Evidence  of  previous  threats  and  affrays  on  the  part  of  plain- 
tiff against  defendant,  if  so  connected  with  the  matter  in  issue  as 
to  tend  to  show  that  defendant  had  cause  to  fear  injury  to  his  per- 
son, is  admissible. — State  v.  Goodrich,  19  Vt.  (4  Washb.)  IIG; 
Roscoe  Cr.  Ev.  88;  Phill.  Ev.,  8  ed.,  498;  Waters  v.  Brown, 
3  Marsh.  553;  The  Stale  v.  McAlister,  sujyra. 

The  declarations  of  the  party,  on  whom  the  alleged  assault 
was  committed,  and  previously  made,  are  admissible  if  condu- 
cing to  show  the  intent  of  the  parties,  and  to  characterize  the 
acts  of  either,  so  as  to  enable  the  jury  to  determine  who  was  the 
aggressor. — The  State  v.  Goodrich,  19  Vt.  (4  Washb.)  1 16; 
Roscoe's  Grim.  Ev.  p.  88;  Maryland  v.  Ridgley,  2  Harr.  & 
McHenry,  120. 

It  was  material  to  know  the  character  in  which  Ogletree  inter- 
fered, whether  as  a  peace-maker  or  combatant.  His  declaration? 
at  the  time  were  good  evidence,  and  could  be  proved  by  others. 
Phillips  on  Ev.  1  vol.  p.  234;  ib.  1  vol.  p.  231,  note  444, 
«lso  note  435,  p.  230. 

White,  for  the  defendant: 

A  party  assaulted  need  not  wait  until  lie  is  stricken,  but  may 
strike  first  if  necessary  to  his  defence,  and  if  Gaston  had  been 
the  assailant  his  previous  threats  might  have  been  competent  to 
show  his  intention  in  assaulting  the  defendant.  But  here  the  de- 
fendant is  the  assailant.  He  approaches  the  plaintiff  who  is  sit- 
ting down, — tells  him  he  has  said  things  "he  cannot  stand  up 
to,"  and  upon  plaintiffs*  rising  without  attempting  to  strike,  and 
43 
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telling  him  to  go  away,  defendant  knocks  plaintiff  down  before 
he  is  fairly  on  his  feet.  .  This  was  not  in  defence,  for  if  he  had 
staid  away,  or  gone  off  when  told  by  plaintiff  to  do  so,  he  would 
have  remained  unmolested. 

Ogletree  was  a  competent  witness.  There  was  no  evidence 
tending  to  show  a  conspiracy  between  plaintiff  and  Ogletree,  and 
there  is  nothing  to  relieve  the  case  from  the  general  rule  that  the 
acts  or  declarations  of  a  man  are  only  evidence  against  himself. 

CHILTOiN,  J.— Whether  the  plaintiff  in  error,  Rial  H. 
Watkins,  fought  in  self  defence,  was  a  question  of  fact  purely 
for  the  jury  to  determine  from  all  the  circumstances  of  the  case. 
Facts  or  circumstances  conducing  to  show  that  at  the  lime  Gas- 
ton was  arising  from  his  seat,  using  profane  and  boisterous  lan- 
guage, with  a  stick  in  his  hand,  he  intended  to  make  an  assault 
upon  Watkins,  are  legitimate  as  proof.  It  appears  that  Gaston 
had  become  offended  with  Watkins,  on  account  of  the  evidence 
which  he  had  given  on  a  trial  some  ten  days  previous  to  the 
fight,  and  had  threatened  to  whip  him;  that  on  the  day  of  the 
fight  W^atkins  had  again  been  examined  on  the  same  matter,  and 
after  the  trial  having  been  informed  of  Gaston's  threat  and  that 
he  had  charged  him  with  larceny,  he  approached  where  Gaston 
was  silting  and  said  to  him  "you  have  said  things  here  to-day 
that  you  cannot  stand  up  to,"  whereupon  Gaston  cursed  him 
and  told  him  to  go  away  from  them  or  he  would  make  him,  and 
as  he  said  this,  he  attempted  to  rise  with  a  stick  in  his  hand,  but 
before  he  had  gotten  entirely  up,  Watkins  struck  and  knocked 
him  down.  The  court  excluded  the  evidence  of  the  threat  made 
a  week  or  ten  days  before  the  fight.  This  was  clearly  an  error. 
The  threat,  it  is  true,  may  have  been  a  weak  circumstance  to 
show  that  in  rising  at  the  time  he  was  stricken  Gaston  intended 
an  assault  and  battery  upon  W^atkins,  making  it  necessary  for 
him  in  self  defence  to  strike,  but  still  it  was  a  circumstance  tend- 
ing to  show  this,  and  that  it  was  inconclusive,  was  an  objection 
to  its  sufficiency,  not  to  its  admissibility.  It  was  explanatory  to 
some  extent  of  the  act,  and  being  connected  with  it,  should  have 
gone  to  the  jury  to  be  weighed  by  them. 

As  to  the  declaration  of  Ogletree,  it  is  too  clear  to  admit  of  ar- 
gument that  it  was  proper  testimony.  James  Watkins  is  impli- 
cated as  keeping  persons  from  separating  the  combatants,  as  well 
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as  for  striking  himself.  Ogletree  is  one  of  the  persons  whom  ii 
is  said  he  prevented,  and  he  should  have  been  allowed  to  prove 
by  the  declarations  of  Ogletree,  coupled  with  his  act,  and  explan- 
atory of  it,  that  he  was  really,  instead  of  attempting  to  part  the 
combatants,  about  himself  to  engage  in  the  fight  to  whip  the  de- 
fendant Rial.  The  plaintiff  below  proved  the  interference  of 
Ogletree  and  connected  James  Watkins  with  it  as  preventing 
him.  He  says,  (but  was  not  permitted  to  show)  that  he  did  not 
interfere  to  prevent  Ogletree  from  stopping  the  difficulty,  for  the 
language  used  by  Ogletree,  at  the  time  he  was  about  to  inter- 
fere, was  not  indicative  of  a  peace-maker,  but  showed  he  intend- 
ed to  aid  in  the  fight,  and  that  he  merely  kept  him  from  fighting. 
This  was  most  certainly  a  circumstance  in  mitigation.  These 
are  such  plain  propositions  that  we  scarcely  deem  it  necessary 
to  cite  authority  for  them. 

•In  respect  to  the  previous  threat  of  Gaston,  taken  in  connec- 
tion with  his  conduct,  it  was  a  circumstance,  as  we  have  said, 
tending  to  show  whether,  when  Watkins  struck  him,  he  had  just 
reason  to  fear  a  serious  injury  to  his  person. — State  v.  Goodrich, 
19  Ver.  Rep.  120-1.  As  to  the  declaration  of  Ogletree.  it  was 
a  part  of  the  res  gcstce  and  therefore  admissiblp. — 1  Greenl.  Ev. 
^  108;  and  authorities  on  the  brief. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


REMBERT  &  HALE,  Adm'rs,  vs.  BROWN. 

1.  A  court  of  equity  willinterfere  and  open  u  stated  account  between  a 
principal  and  hia  agent,  where  it  is  ijhuwQ  that  the  former  iu  uf  a  weak 
and  confiding  mind,  and  that  unJuo  ndvuDtage  has  been  taken  of  him. 

2.  On  a  motion  to  disnolre  an  injunction  the  answer  can  b?  regarded,  only 
no  f.ir  an  it  is  rexponnive  to  the  bill. 

3.  An  injunction  should  not  be  dissolved,  nnWs  the  answer,  in  clear  and 
explicit  termM,  denies  the  equity  of  the  bill. 

4.  If  an  aD.iwer  is  evuhivc  or  uncertain,  ur  if  the  cane  made  by  it  doos  not 
show  clearly  that  the  complainant  i»  not  entitled  to  relief,  the  injanclioQ 
should  be  retained  until  the  final  hearing. 
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Error  to  the  Chancery  Court  of  Dallas.     Tried  before  the 
Hon.  Wilie  W.  Mason. 

This  was  a  bill  filed  by  the  plaintiffs  in  error  as  administra- 
tors on  the  estate  of  William  C.  Wood;  deceased.  The  fact* 
alleged  in  the  bill,  so  far  as  they  are  material  to  a  proper  un- 
dei  standing  of  the  opinion  of  the  court,  are  substantially  these: 
The  intestate,  and  his  brother,  Middleton  G.  Wood,  in  1834 
and  up  to  1839,  owned  jointly  a  large  plantation  in  Perry 
county,  connected  with  which  was  a  blacksmith  shop  that  yielded 
an  annual  nett  profit  of  from  a  thousand  to  fifteen  hundred  dol- 
lars. The  two  brothers  lived  in  Selma,  about  thirty  miles  from 
the  plantation,  and  in  consequence  of  the  natural  mental  imbe- 
cility, and  intemperate  habits  of  William  C.Wood,  the  planta- 
tion was  left  entirely  to  the  management  of  Middleton  G.  to  the 
time  of  his  death,  which  occured  in  1839.  Middleton  G.  Wood 
was  engaged  in  the  mercantile  business  in  Selma  and  seldona 
visited  the  plantation,  but  during  the  whole  time  confided  its 
management  entirely  to  the  defendant,  as  the  overseer  and  gen- 
eral agent  of  himself  and  brother,  who  collected  the  accounts  of 
the  blacksmith  shop  and  sold  and  received  payment  for  all  the 
surplus  corn  and*  provisions  raised  on  the  place.  After  the 
death  of  Middleton  G.  Wood,  the  intestate,  being  entitled  as 
his  next  of  kin  to  the  whole  of  his  estate,  continued  the  defend- 
ant as  his  overseer  and  general  agent  on  said  plantation  to  the 
time  of  the  intestate's  death,  in  1841,  allowing  him  the  exclu- 
sive control  and  management  thereof.  The  salary,  which  the 
defendant  was  to  receive  from  the  intestate  and  Middleton  G. 
Wood,  was  at  first  four  and  afterwards  six  hundred  dollars,  and 
it  was  understood  that  he  was  to  pay  himself  out  of  the  profits 
of  the  blacksmith's  shop  and  account  for  the  balance.  The 
defendant  made  one  payment  to  Middleton  G.  Wood,  in  1835, 
on  account  of  the  balance  received  from  the  blacksmith  shop 
after  the  payment  of  his  salary — two  in  1836,  and  one  in  May 
1837,  for  each  of  which  the  said  Middleton  G.  gave  him  a  re- 
ceipt— all  of  which  receipts  were  found  by  the  complainants 
among  the  papers  of  their  intestate,  after  his  death.  Th«se 
were  the  only  payments  ever  made  by  the  said  defendant.  In 
June  1840,  the  intestate  executed  a  note  to  the  defendant  for 
$•3,221,  on  which  the  defendant  has  commenced  suit  against  the 
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complainants.  The  bill  alleges  that  during  the  summer  of 
of  1840,  the  intestate  was  almost  incessantly  in  a  state  of  intox- 
ication and  in  his  soberest  moments  was  utterly  incapable  of 
transacting  any  business  whatever ;  that  the  intestate  was  not 
indebted  to  the  defendant,  but  on  the  contrary  the  defendant 
was  largely  indebted  to  him;  and  that  the  said  note  was  fraudu- 
lently obtained  by  the  defendant  from  the  said  intestate,  without 
consideration,  and  by  the  exercise  of  undue  influence,  &c. 
The  prayer  of  the  bill  is  for  an  injunction  and  account. 

The  defendant,  in  answering  the  bill,  denies  that  the  amounts 
30  paid  over  were  balances  in  his  hands  after  retaining  his 
wages,  and  denies  that  he  has  not  fully  accounted  for  every 
dollar  that  he  has  received,  and  says  that  he  and  Middleton  G. 
Wood  had  regular  annual  settlements,  &c.  In  reference  to  the 
four  receipts  and  the  note  for  $2,221,  he  says,  "  The  four  re- 
ceipts, copies  of  which  are  attached  to  complainants'  bill,  were 
the  only  receipts  which  defendant  ever  took  from  said  Middle- 
ton  for  moneys  collected  and  paid  over  to  him,  and  in  tjjeir  an^ 
nual  settlements  they  were  never  taken  up  by  said  Middleton, 
because  the  money  so  paid  him  was  never  included  in  any  of 
their  settlements.  The  said  receipts  therefore  remained  in  de- 
fendant's possession,  until  after  the  death  of  said  Middleton  and 
until  the  29th  day  of  June  1840,  or  thereabouts,  when  this  de- 
fendant had  a  settlement  with  the  said  William  C  Wood,  at 
his  plantation  in  Perry  county,  where  defendant  overseered,  and 
the  said  monies  so  paid  over  to  Middleton,  evidenced  by  said 
receipts,  with  interest  due  thereon,  being  the  consideration  of 
said  note  sued  on  in  said  action  at  law,  the  said  William  C. 
Wood  executed  to  defendant  said  note  and  took  up  said  re- 
ceipts." The  answer  denies  the  charges  relative  to  the  inca- 
pacity of  the  intestate,  and  the  exercise  of  undue  influence  by 
him,  at  the  time  the  note  was  given. 

On  the  coming  in  of  the  answer,  the  defendant  moved  to  dis- 
solve the  injunction,  which  motion  was  granted  and  the  injunc- 
tion dissolved.     This  is  now  assigned  as  error. 

Lapsley,  for  the  plaintifls. 

Gayle,  for  the  defendant. 
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DARGAN-  C.  J. — Without  inquiring  into  the  particular 
merits  of  this  cause  at  this  time,  as  that  can  be  better  done  on 
the  final  hearing,  when  the  evidence  is  before  the  court,  we  will 
briefly  examine  whether  the  chancellor  erred  in  dissolving  the 
injunction. 

We  do  not  think  it  can  be  doubted  but  that  the  bill  contains 
equity.  As  a  general  rule,  if  there  has  been  an  account  stated 
between  the  parties,  this  will  be  a  bar  to  discovery  and  relief; 
but  if  there  has  been  mistake,  omission,  accident,  or  fraud,  or 
undue  advantage,  by  which  the  balance  is  incorrectly  fixed  or 
ascertained,  a  court  of  equity  will  not  suffer  it  to  be  conclusive 
upon  the  party  injured,  but  will  allow  it  to  be  opened  and  re- 
examined.— 1  Story's  Eq.  523.  And  if  the  account  settled  is 
between  client  and  attorney,  or  between  others  standing  in  con- 
fidential relations  to  each  other,  a  court  of  equity  will  more 
readily  interpose  and  open  the  account,  and  even,  it  is  said  by 
some  authorities,  upon  the  general  allegations  of  errors.  Bui 
when  to  these  confidential  relations  are  added  charges  of  fraud 
and  undue  advantage  taken  of  a  principal,  of  a  weak  and  con- 
fiding mind,  no  authority,  we  apprehend,  can  be  found  that  holds 
the  stated  account  a  bar  to  equitable  relief. — Story's  Eq.  Plead. 
^  801.  This  view  of  the  law  applied  to  the  facts,  disclosed  by 
the  bill,  shows  that  it  contains  equity,  and  that  the  injunction 
was  properly  granted,  restraining  the  further  proceeding  at  law 
on  the  note  given  by  W^illiam  C-  Wood  to  the  defendant.  We 
have  therefore  only  to  inquire  whether  the  answer  so  far  denies 
the  equity  of  the  bill,  as  to  authorise  the  dissolution  of  the  in- 
junction. 

It  is  a  well  settled  rule,  that  upon  a  motion  to  dissolve  an 
injunction,  the  answer  can  be  regarded  only  so  far  as  it  is  re- 
sponsive to  the  allegations  of  the  bill. — Hardy  v.  Summers,  10 
Gill  &  J.  317;  Morwen  v.  Smith,  1  Green's  Ch.  R.  172.  The 
agreement  set  up  in  the  answer,  by  which  the  parties  stipulated 
lo  litigate  their  rights  at  law,  cannot  therefore  be  considered  on 
this  motion ;  for  this  part  of  the  answer  is  in  no  wise  responsive 
lo  the  bill.  Whether  or  not  this  agreement  will  constitute  a 
bar  to  relief  on  the  final  hearing,  if  the  complainant  should  show 
that  he  was  otherwise  entitled  to  it,  is  a  question  in  reference  to 
which  we  will  express  no  opinion.  But  looking  alone  to  the 
denials  of  the  answer  in  reference  to  the  consideration  of  the 
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note,  we  think  it  clear  that  the  chancellor  should  have  retained 
the  injunction  until  the  final  hearing. 

The  alleged  consideration  of  the  note  sued  on  appears  to 
have  been  four  receipts  for  money,  executed  by  Middleton  G. 
Wood  to  the  defendant.  But  how  those  receipts  could  create 
any  indebtedness  from  Middleton  G.  Wood  to  the  defendant 
we  cannot  understand.  The  money  paid  by  the  defendant  ap- 
pears to  have  belonged  to  Middleton  G.  and  William  C.  Wood, 
and  consequently  the  receipts  could  only  be  evidence  in  favor 
of  the  defendant  of  the  amount  thus  paid  by  him,  but  they  could 
create  no  indebtedness  from  Wood  to  him,  and  could  not  form 
a  valid  consideration  for  the  note.  This  appears  to  us  to  be 
the  consideration  relied  on  by  the  answer.  At  all  events,  we 
feel  assured  that  the  answer  does  not  in  clear  and  distinct  terras 
set  forth  a  valuable  consideration  for  which  the  note  was  given, 
and  therefore  the  equitable  right  of  the  complainant  to  enjoin 
the  suit  is  not  denied  in  such  a  manner  as  authorised  the  disso- 
lution of  the  injunction.  An  injunction  should  not  be  dis- 
solved, unless  the  answer  in  clear  and  explicit  terms  denies  the 
equity  of  the  bill,  (Moore  v.  Heylton,  1  Dev.  Eq.  R.  429 ;  1 
Bland,  195;  lb.  199,)  and  it  is  said  that  an  injimction  will  not 
always  be  dissolved,  even  if  the  answer  deny  the  equity  of  the 
bill,  if  the  court  can  see  good  reason  in  the  facts  disclosed,  why 
the  injunction  should  be  retained. — Poor  v.  Charlton,  3  Sum- 
ner, 75;  Hollister  v.  Barkly,  9  N.  Hamp.  230;  Sherrill  v.  Har- 
rell,  1  Ired.  Eq.  R.  194.  But  if  the  answer  be  evasive  or 
uncertain,  or  if  the  case  made  by  the  answer  does  not  clearly 
show  that  the  complainant  is  not  entitled  to  relief,  the  injunc- 
tion should  be  retained  until  the  final  hearing.  The  application 
of  this  principle  to  the  answer  of  the  defendant  shows  that  the 
court  erred  in  dissolving  the  injunction,  and  its  decretal  order 
must  therefore  be  reversed  and  the  injunction  here  re-instated. 
The  cause  will  be  remanded  for  further  proceedings. 
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1.  A  court  ©f  equity  will  not  relieve  against  a  judgment  at  law,  where  th* 
relief  sought  is  predicated  on  a  defence  equally  available  at  law,  unless 
Eome  special  ground  is  shown  for  its  interrereuce. 

Error  to  the  Chancery  Court  of  Tuskaloosa.  Tried  beforie 
the  Hon.  Wilie  W.  Mason. 

The  bill  in  this  case  was  filed  by  the  plaintiff  against  the  de- 
fendant in  error  toenjoin  a  judgment  at  law,  rendered  against  him 
in  the  Circuit  Court  of  Tuskaloosa,  as  the  endorser  of  a  bill  of 
exchange  drawn  by  one  Brown.  The  facts  are  sufficiently  no- 
ticed in  the  opinion. 

Peck,  for  the  plaintiff  in  error. 

1.  A  party  who  fails  in  the  assertion  of  a  good  legal  defence, 
or  omits  to  make  it  at  law,  may  notwithstanding  avail  himself  of 
an  independent  ground  of  equitable  relief. — Greenlee  v.  Gaines, 
13  Ala.  Rep.  198.  It  is  no  answer  to  a  complainant  to  say  that 
if  another  state  of  facts  asserted  by  him  is  true,  he  could  have 
had  relief  at  law — nor  will  chancery  dismiss  a  bill  to  enjoin  a 
judgment  at  law,  because  the  judgment  is  erroneous  and  might 
be  reversed. — Reynolds  v.  Dothard,  et  al.  7  Ala.  664. 

2.  The  cotton  was  held  by  the  Bank  as  a  mortgage  or  pledge. 
The  Bank,  therefore,  is  a  trustee  for  the  benefit  of  the  plaintiff, 
who  was  a  mere  security. — Bates  v.  The  Bank,  2  Ala.  4-'i3, 
4S1,  485. 

3.  The  cotton  then  in  the  hands  of  the  Bank  is  a  trust  fund, 
of  which  the  plaintiff,  as  a  security,  is  entitled  to  the  benefit, 
and  to  have  it  applied  to  the  payment  of  the  judgment. — Ohio 
Life  Insurance  Co.  v.  The  Bank  of  Mobile,  8  Ala.  866,  872;  1 
Johnson's  Ch.  Rep.  128. 

A  security  is  entitled  to  all  the  funds,  liens,  equities,  or  pro- 
perty, which  the  creditor  has  received  on  account  of  the  debt. — 
1  Story's  Eq.47S,  §  499;  Cullum  v.  Emanuel  &  Gaines,  1  Ala. 
26.  In  this  case  the  cotton  having  been  sold  and  the  money  in 
ihe  hands  of  the  defendant  or  its  agents,  it  is  bound  to  apply  it 
to  the  payment  of  the  judgment. 


. JANUARY  TERM,  1850. 67^ 

Foster  v.  The  State  Bank. 

4.  The  rule  is  that  whatsoever  is  specifically  alleged  in  a  bill, 
and  not  denied  in  the  answer,  must  be  taken  as  admitted. — 
Thompson  v.  Carter,  1  Porter,  257. 

5.  The  bill  was  properly  filed  for  the  purpose  of  taking  an 
account,  and  should  not  therefore  have  been  dismissed. 

6.  If  it  be  insisted  that  the  complainant  is  not  entitled  to  re- 
lief, because  defence  was  not  made  at  law,  1  answer  that  the  rea- 
sons stated  in  the  bill  and  not  denied  in  the  anvver  are  sufficient 
to  avoid  this  objection,  but,  I  insist  that  complainant  is  entitled 
to  the  relief  sought,  and  that  this  right  does  not  depend  upon  the 
fact,  whether  defence  was,  or  was  not  made  at  law,  it  rests  upoo 
equities  altogether  independent  of  this  question. 

P.  &  J.  L.  Martin,  for  defendant. 

1.  The  bill  shows  that  the  plaintifif  in  error  had  adequate 
remedy  at  law,  and  that  he  failed  to  avail  himself  of  his  defence, 
through  negligence.  That  he  cannot,  in  the  absence  of  fraud, 
avail  himself  of  a  legal  defence  in  chancery,  under  such  circum- 
stances, is  fully  established  by  numerous  decisions  of  this  court. 
—1  Stew.  532;  ib.  81;  2  ib.  2S0;  3  ib.  155;  2  Stewart  &  P. 
5S;  French  v.  Garner,  7  Por.  549,  a  leading  case,  where  the 
doctrine  is  fully  laid  down,  and  recognized  in  the  following  ca- 
ses, 1  Ala.  351;  2  ib.  21;  3  ib.  728;  8  ib.  G69;  9  ib.  129;  10  ib. 
149;  11  ib.  812;  13  ib.  540. 

2.  The  ground  stated,  we  contend,  is  conclusive  of  the  case. 
It  is  insisted,  however,  by  the  plaintiff  in  error,  that  another 
ground  of  relief  is  presented  by  the  bill;  that  it  is  charged  that 
the  defendant  in  error  is  in  possession  of  a  fund,  which  in  equi- 
ty should  be  applied  to  the  discharge  of  the  judgment  at  law, 
the  proceeds  of  cotton  of  Brown,  the  principal  in  the  case. 

The  view  presented  by  Jurlge  Peck  makes  this  transaction  in 
relation  to  the  cottqn  a  technical  trust,  which  is  in  no  sense  sus- 
tainable. The  cotton  was  received  as  an  additional  security  for 
there-payment  of  the  money  loaned,  and  collateral  to  ihe  bill  of 
exchange,  and  if  it  niay  be  said  to  assume  the  character  of  a 
trust,  it  is  such  an  one  as  the  courts  of  law  have  full  jurisdiction 
of.— Bates  ct  al.  V.  The  Bank,  2  Ala.  451. 

Upon  what  ground  can  Foster,  as  endorser,  come  into  chance- 
ry to  seek  the  funds  of  Brown  his  principal,  before  he  has  paid 
the  money;  and  enjoin  the  plaintiffs  from  proceeding  with  their 
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collection.''  We  have  no  objection  to  his  subrogation  to  all  our 
rights  against  Marr,  Brown  &  Co.  or  Brown  for  the  proceeds  of 
the  cotton,  but  we  do  insist  that  we  be  first  paid. 

PARSONS,  J. — The  bill  does  not  allege  fraud  in  obtaining 
the  judgment,  but  it  states  that  it  was  entered  by  mistake.  This 
is,  however,  neither  admitted  by  the  answer  nor  proved.  The 
judgment  at  law,  so  far  as  appears,  was  duly  recovered  against 
Brown  &  Foster,  upon  a  bill  of  exchange,  to  which  they  were 
both  parties,  the  latter  as  accommodation  endorser  for  the  former. 

Foster,  by  his  bill,  seeks  to  be  relieved  of  the  judgment  upon 
the  ground  that  Brown,  the  principal  in  the  bill  of  exchange,  had 
shipped  cotton  to  the  agents  of  the  Bank,  sufficient  to  discharge 
the  bill  of  exchange  or  nearly  so,  and  that  this  was  done  pursu- 
ant to  an  arrangement  between  Brown  and  the  Bank,  under 
which  the  Bank  received  the  bill  of  exchange,  and  by  its  agents, 
the  cotton — that,  according  to  the  arrangement,  the  cotton  or  its 
proceeds,  was  taken  to  secure  the  payment  of  the  money  men- 
tioned in  the  bill  of  exchange;  that  the  cotton  was  accordingly 
sold  by  the  agents  of  the  Bank,  or  if  lost  by  them,  that  the  Bank 
under  one  of  the  stipulations,  was  to  be  accountable  for  it.  This 
is  briefly  the  substance  of  Foster's  defence  against  the  judgment 
at  law,  as  stated  by  the  bill. 

The  principal  objection  to  the  relief  sought  by  the  bill  is  that 
the  matters  which  it  presents  were  all  cognizable  in  the  court  of 
law,  and  that  they  might  and  should  have  been  urged  there  in 
defence  of  the  action  on  the  bill  of  exchange.  If  true,  they  made 
a  good  legal  defence  to  the  action,  but  in  fact,  no  defence  was 
made.  We  do  not  understand  Mr.  F's.  council  to  contend  that  this 
matter  of  defence  was  not  available  at  law,  but  he  contends, 
among  other  things,  that  as  Foster  was  an  accomodation  endor- 
ser for  Brown,  and  as  the  matter  of  defence  arose  out  of  a  trust, 
he  had  an  equitable  right  to  have  the  trust  funds  applied  in  dis- 
charge of  the  bill  of  exchange;  or  if  lost  by  the  negligence  of  the 
Bank's  agents  that  he  should  be  relieved  on  that  ground.  All 
this  may  be  admitted  and  then  it  follows,  as  an  admitted  conclu- 
sion, that  the  matters  of  defence  were  cognizable  at  law  or  in 
equity, — that  as  to  them  the  jurisdictions  were  concurrent.  The 
question  is  therefore,  whether  Mr.  Foster  is  not  precluded  from 
seeking  relief  in  equity,  because  he  had  an  unobstructed  de- 
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fence  to  the  action  at  law  and  should  there  have  made  it.  It  is 
our  opinion  that  he  is  precluded  upon  this  ground.  It  was  so 
expressly  held  in  Le  Guen  v.  Governeur  &  Kemble,  1  Johnson's 
Cases,  491.  There  as  here,  the  plaintift'in  equity  had  suffered 
a  judgment  to  go  against  him  at  law,  without  defending  as  he 
might  have  done  upon  a  particular  ground  which  was  cogniza- 
ble at  law  or  in  equity,  and  by  his  bill  he  sought  to  be  relieved 
upon  it  in  equity.  But  the  court  held  that  the  judgment  at  law 
was  conclusive  and  final  as  to  the  matter  actually  determined,  and 
aSlo  every  other  matter  which  the  parties  might  have  litigated  in 
the  cause  and  which  they  might  have  had  decided.  And  it  is 
said  by  Judge  Story  that  "Courts  of  equity  will  not  relieve  a- 
gainst  a  judgment  at  law,  when  the  case  in  equity  proceeds  upon 
a  defence  equally  available  at  law,  but  the  plaintiff  ought  to  estab- 
lish some  special  ground  for  relief." — Story's  Eq.  207,  §  S94. 
These  authorities  are  precisely  in  point,  because  they  relate  to 
defences  of  which  the  jurisdictions  are  concurrent,  and  which 
might  have  been  made  to  the  actions  at  law,  but  were  not.  This 
was  the  case  here,  and  as  there  are  no  special  circumstances  es- 
tablished as  a  ground  for  relief,  the  case  is  within  the  general 
rule.  A  party  cannot  be  permitted  to  decline  all  defence  to  an 
action  against  him  in  a  court  having  fpll  jurisdiction,  whether 
exclusive  or  concurrent,  of  the  demand  and  of  the  defence,  and 
after  judgment,  to  establish  his  defence  elsewhere.  This  must 
be  admitted  as  a  general  rule,  though  it  might  not  exclude  the 
defence  of  set-off  upon  which  he  could  have  his  action,  never- 
theless. If  a  party  may  split  an  entire  case  and  devide  it  between 
different  courts,  there  woidd  be  no  end  to  litigation.  "In  all 
cases  of  concurrent  jurisdiction,  the  court  which  first  has  pos- 
session of  the  subject  must  decide  it." — Smith  v.  Mclver,  9 
Wheat.  Hep.  532.  Hence  it  is  clear  on  authority  and  principle 
that  there  is  no  difference  in  this  respect  between  a  defence  which 
is  exclusively  legal  and  one  which  is  cognizable  at  law  or  in  c- 
quity.  Tliey  are  both  finally  precluded,  in  general,  by  a  deci- 
sion of  the  cause  at  law,  in  which  they  were  or  might  have  been 
established.  In  either  case  the  court  of  law,  after  taking  pos- 
session of  the  subject,  has  it  exclusively.  Of  course,  the  juris- 
diction of  the  Chancellor  in  such  matters  is  gone.  But  in  both, 
and  equally,  he  may  relieve  after  judgment,  if  sufficient  special 
circumstances  are  alleged  and  established.     It  is  not  necessary 
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at  present  to  state  any  of  these  circumstances,  as  none  are  es- 
tablished in  this  case.  But  it  is  clear  that  they  must  be  such  as 
to  form  a  ground  of  jurisdiction.  But  our  opinion  is  to  be  con- 
fined to  the  case  before  us.  We  do  not  mean  to  extend  it  to 
cases  in  which  the  defence  is  exclusively  equitable;  nor  to  cases 
of  defence  in  which  the  jurisdictions  are  concurrent,  but  where 
the  defence  arose  out  of  some  matter,  distinct  from  and  subse- 
quent to  the  original  contract;  nor  to  defences  to  which  the  ju- 
risdiction of  the  courts  of  law  has  been  extended  in  recent  tiq|^ 
under  the  authority  of  a  statute  or  otherwise.  In  the  first  of 
these  cases  a  trial  at  law,  as  has  been  held  here,  is  no  bar  to  re- 
lief in  equity.  It  will  be  in  time  to  decide  the  others  when  they 
riiay  arise.  The  plaintiffs'  counsel  insists,  in  addition  to  the 
trust  character  of  the  transaction,  that  an  account  here  is  neces- 
sary and  that  this  circumstance  authorizes  the  chancellor  to  give 
the  relief  which  was  originally  equitable  as  well  as  legal.  Lord 
Redesdale  gives  the  answer  to  this,  by  stating  the  true  rule  to  be 
that  equity  will  relieve  after  judgment  at  law,  in  cases  ofcomiM' 
cated  accounts,  where  the  party  has  not  made  defence,  because 
it  was  impossible  for  him  to  do  it  effectually  at  law. — Bateman 
V.  VVilloe,  1  Sch._&  Lef.  201.  But  this  is  not  a  case  of  com- 
plicated accounts.  We  think  there  was  no  error  in  dismissing 
the  bill.     Let  the  decree  be  affirmed. 


MAYNARD  vs,  WILLIAMS,  Adm'r,  et  als. 

1.  The  act  of  31st  January  1846,  fi»r  th?  relief  of  married  wcmen,  does 
not  invest  the  wife  with  a  separate  estate  in  the  property  possessed  by 
her  at  the  time  of  the  marriage,  but  the  legal  title  by  the  marriage  vests 

-  in  the  husband,  subject  a^)ne  to  the  psiyment  uf  her  debts  contracted 
before,  and  of  his  contrxcted  during  the  coverture. 

2.  On  the  death  of  the  husband  the  property  goes  to  his  personal  repre- 
sentative, suliject  to  the  same  liabilities  that  attached  to  it  in  tlie  hands 
of  the  decedent,  and,  after  their  paym-mt,  to  di«tribution  in  the  mode 
pointed  out  in  the  general  statute  uf  distributions. 
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Error  to  the  Chancery  Court  of  Lowndes.  Tried  before  the 
Hon.  Joseph  W.  Lesesne. 

The  bill  in  this  case,  which  was  filed  by  the  plaintiff  in  error 
against  the  administrator  and  heirs  at  law  of  Nathaniel  Maynard, 
deceased,  alleges  that  the  complainant  intermarried  with  the 
said  Nathaniel  Maynard,  deceased,  on  the  1 1  th  of  August  1847, 
and  was  possessed  at  the  time  of  certain  personal  property, 
which  is  named  in  the  bill ;  that  the  administrator  since  the  death 
offier  late  husband  has  taken  said  property  into  his  possession 
and  is  about  to  appropriate  it,  not  only  to  the  payment  of  the 
debts,  contracted  by  the  deceased  during  the  marriage,  which 
she  admits  he  may  legally  do;  but  of  those  contracted  before 
the  marriage,  and  that  it  is  his  purpose  to  distribute  whatever 
may  remain  after  the  payment  of  those  debts  among  the  chil- 
dren of  the  said  deceased  by  a  former  marriage,  jointly  with 
herself.  The  bill  prays  that  the  administrator  be  compelled  to 
deliver  up  to  the  complainant  all  of  said  property  that  may  re- 
main after  the  discharge  of  the  postnuptial  debts,  &c.  The 
chancellor  rendered  a  decree  directing  that  the  administrator 
pay  out  of  said  property  the  debts,  for  which  the  bill  admits  it  to 
be  liable,  and  that  the  balance  be  distributed  among  the  widow 
and  children  of  the  deceased  as  in  other  cases  of  distribution 
under  the  statute.  From  this  decree  the  complainant  appealed 
and  now  assigns  it  as  error. 

BoLiNG,  for  the  plaintiff  in  error : 

This  case  depends  upon  the  construction  of  the  statute  of  tiie 
31st  Jan.  1S4G,  entitled  "An  Act  for  the  relief  of  married  wo- 
men."—  Pamphlet  Acts,  24.  This  act  excludes  the  creditors 
of  the  husband  from  the  satisfaction  of  their  debts  out  of  the 
property  of  the  wife,  which  she  owned  at  the  time  of  the  mar- 
riage. In  the  event  the  husband's  property  is  not  sufiicicnt  to 
pay  his  antenuptial  debts,  (as  is  the  case  here,)  and  should  he 
die  leaving  children  by  a  former  marriage,  (as  is  also  the  case,) 
the  question  is  presented,  can  a  man's  children  inherit  pro- 
perty through  him,  which  his  ci editors  cannot  reach? 

It  is  contended  that  this  statute  must  be  construed  in  connec- 
tion with  (he  other  statutes,  and  the  law  in  relation  to  descents. 
Id  this  view  a  man's  debts  must  first  be  paid  before  his  pron 
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perly  descends  to  his  children.  Then  apply  this  principle 
to  the  facts  of  this  case,  and  the  wife's  property  is  secured  to 
her,  and  we  must  infer  this  was  the  intention  of  the  Legislature. 
The  husband's  antenuptial  creditors  being  excluded,  necessarily 
excludes  his  children  by  a  former  marriage.  This  is  the  legal 
effect  of  the  statute,  no  matter  what  the  Legislature  intended, 
and  no  matter  what  may  be  said  about  the  marital  rights  of  the 
husband  attaching. 

The  court  is  to  construe  this  statute  with  all  others  on  ^e 
same  subject,  and  it  is  not  the  province  of  the  court  to  patch 
it  up. 

T.  &  J.  Williams,  for  the  defendants. 

CHILTON,  J. — By  the  sixth  section  of  the  act  of  1846, 
(Pamphlet  Acts  of  1845-6,  24,)  it  is  provided  that  the  property 
of  the  wife  at  the  time  of  the  marriage,  or  which  she  may  re- 
ceive by  descent,  bequest  or  gift,  shall  not  be  subject  to  the  debts 
or  liabilities  of  the  husband,  contracted  or  incurred  before  the 
marriage,  nor  shall  the  husband  be  liable  to  pay  the  antenuptial 
contracts  or  liabilities  of  the  wife  further  than  the  property  re- 
ceived by  the  wife,  but  such  property  received  by  the  wife 
shall  be  liable  to  her  debts,  notwithstanding  the  termination 
of  the  coverture.  The  question  before  us,  requiring  a  con- 
struction of  this  statute,  is,  whether  the  wife,  who  brings  an 
estate  to  the  husband  subject  to  this  law,  after  his  death, 
can  have  a  decree  as  against  his  general  distributees,  perpetu- 
ally enjoining  them,  or  rather  the  administrator  of  the  husband, 
who  is  proceeding  to  administer  the  property  for  their  benefit, 
from  interfering  with  it  in  their  behalf? 

It  is  clear  that  the  evil  intended  to  be  remedied  by  the  statute 
was  to  prevent  the  wife  from  being  reduced  to  want,  by  having 
all  the  personal  property  in  her  possession  swept  away  by  the 
debts,  which  the  husband  might  be  so  unfortunate  as  to  owe  at 
the  time  of  marriage,  and  which  also  may  be  supposed  to  have 
operated  in  some  instances  to  prevent  ri.arriages  otherwise  suit- 
able and  desirable  between  the  parties.  The  Legislature  must 
be  presumed  to  have  passed  the  law  with  a  full  knowledge 
of  what  the  law  was  when  they  enacted  it.  By  that  law  the 
husband  became  the  absolute  owner  of  all  the  personal  property 
in  possession  of  the  wife  at  the  time  of  the  marriage,  or  which 
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he  might  afterwards,  during  ilie  coverture,  reduce  into  posses- 
sion as  husband  :  And  further,  they  must  be  presumed  to  have 
known  that  the  law  favored  the  vesting  of  the  husband's  marital 
rights,  and  reqiiired  words  of  exclusion  and  not  mere  implica- 
tion to  prevent  his  marital  rights  from  attaching.  The  question 
then  recurs,  how  far  did  they  intend  to  affect  the  husband's 
rights  by  the  clause  of  the  statute  in  question  ?  How  far  did 
they  design  to  change  the  existing  law?  If  the  object  was  to 
defeat  the  husband's  right  to  the  property  entirely,  the  act  would 
doubtless  have  been  so  worded,  but  so  far  from  this,  it  is  mani- 
fest that  he  is  contemplated  as  the  owner  of  the  property.  He 
is  not  liable  for  her  antenuptial  debts,  "  further  than  the  pro- 
perty received  hy  her  ;''^  but  the  property  being  exempted  from 
liability  for  his  debts,  contracted  before  marriage,  clearly  implies 
that  it  shall  be  liable  for  such  as  are  contracted  after  marriage, 
upon  the  maxim,  ^^ex^essio  miius,  exclusio  alter ius."  This  lia- 
bility for  his  debts  would  seem  to  imply  the  right  of  the  hus- 
band to  dispose  of  it,  for  if  he  can  charge  it  with  his  debts  and 
thus  cause  his  creditors  by  legal  process  to  dispose  of  it,  there 
would  be  no  reason  for  saying  he  might  not  be  permitted  to  sell 
or  dispose  of  it  himself,  which  might  often  be  necessary  to  pay 
his  debts  and  prevent  sacrifices  usually  attendant  upon  sheriffs' 
sales.  This  power  cannot,  however,  consist  with  a  separate 
estate  in  the  wife.  He  has  then,  in  our  opinion,  the  right  to 
the  property,  but  freed  from  the  liability  to  be  taken  in  payment 
of  his  debts,  contracted  before  marriage,  and  subject  to  the  debts 
of  the  wife.  The  protection  and  benefit  to  the  wife,  it  is  true, 
was  the  main  object  of  the  enactment,  but  we  can  readily  see  the 
propriety  of  not  excluding  the  husband's  right  to  the  property, 
but  of  leaving  him  at  liberty  to  exercise  his  discretion  as  to  any 
disposition  he  might  choose  to  make  of  it,  the  Legislature  no 
doubt  supposing  that  his  regard  for  his  wife,  and  the  manner  of 
his  acquiring  the  property,  as  also  his  solicitude  for  her  com- 
fortable subaistence,  would  be  sufficient  guaranties  to  his  pre- 
fering  her  claims  to  those  of  any  one  else.  But  he  dies  leaving 
five  children  by  a  former  wife — what  then?  Does  the  entire 
properly  go  to  the  wife?  This  w^ould  exclude  the  husband's 
debts  contracted,  it  may  be,  upon  the  faith  of  it,  while  he  held 
it  as  owner.  Can  it  be  administered  upon,  under  the  general 
law  respecting  administration,  as  the  absolute  property  of  the 
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husband?  The  answer  is,  no;  for  this  would  defeat  the  design 
as  well  as  the  letter  of  the  act.  It  would  be  to  make  the  pro- 
perty liable  for  the  husband's  antenuptial  debts,  which  the  letter 
of  the  statute,  as  well  as  its  spirit,  forbids.  Besides,  the  wife 
would  be  deprived  of  all  benefit  from  it,  if  those  debts  should 
require  the  whole  of  it  for  their  satisfaction.  Thus  the  mischief 
which  the  statute  was  designed  to  prevent  would  be  introduced. 
We  must  then  hold,  that  as  the  intestate  owned  the  property,  it 
goes  to  his  administrator,  but  as  the  property  in  the  hands  of 
the  intestate  in  his  life-time  would  not  have  been  liable  for  his 
debts,  contracted  before  marriage,  so  neither  shall  it  be  liable  in 
the  hands  of  his  administrator,  but  it  is  liable  as  well  for  the 
debts  of  the  wife  contracted  while  sole,  as  for  the  subsequent 
debts  of  the  husband.  For  here  again  the  statute  steps  in 
and  says  the  debts  of  the  wife  shall  be  charged  upon  it,  not- 
withstanding the  termination  of  the  coverture.  These  debts — 
(those  of  the  wife  before  marriage  and  those  of  the  husband 
thereafter) — must  be  first  settled.  Here  the  statute  stops  and  here 
we  must  stop,  so  long  as  we  are  disposed  to  administer,  not  to 
make  the  law.  The  debts  having  been  paid,  except  the  ante- 
nuptial debts  of  the  husband,  which  are  expressly  excluded  from 
satisfaction  out  of  the  property,  the  administrator  must  distri- 
bute the  property  according  to  our  statutes  of  distribution. — 
These  views  accord  with  the  decree  of  the  chancellor,  and  it 
must  consequently  be  affirmed. 

This  decision  involves  the  anomaly  of  property  being  distri- 
buted to  the  wife  and  children  of  the  intestate  as  his  property, 
without  paying  a  portion  of  his  debts,  but  the  Legislature  and 
not  the  court  has  so  willed  it.  There  is  nothing,  however,  very 
unreasonable  in  excluding  the  antenuptial  debts  of  the  husband 
from  satisfaction  out  of  the  wife's  property,  since  in  most  cases 
his  distributees  would  be  hers,  and  the  framers  of  the  statute 
may  have  contemplated,  what  is  the  necessary  result,  that  their 
children  should  enjoy  the  property  to  the  exclusion  of  the  hus- 
band's creditors,  whose  debts  existed  before  the  marriage. 
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1.  A  clerk  or  any  other  person,  before  whom  the  obligor  iu  a  bond  ackno-  • 
leges  it,  and  tfvho  has  taken  a  copy,  is  competent,  the  original  being  lost 
and  the  copy  thus  taken  produced,  to  prove  the  execution  of  the  bond. 

2.  In  suits  in  chancery  against  non  residents,  who  have  not  submitted  to 
the  jurisdiction  of  the  court,  the  bond  required  by  the  statute  must  be  ex- 
ecuted, otherwise  a  decree  against  them  cannot  be  sustained. 

3.  Where  H.,  having  sold  a  lot  of  Jand  to  D.  and  D.  to  L.,  at  the  request  of 
D.,  executed  a  bond  to  L.,  conditioned  to  make  title  on  the  payment  of  a 
note  which  he  gave  for  the  purchase  money  to  D.,  and  another  to  H.,  the 
representations  of  II.,  made  without  the  authority  of  D.,  by  which  R.  wag 
induced  to  purchase  the  land  under  the  belief  that  he  would  get  an  un- 
encumbered title,  although  a  discharge  of  his  own,  cannot  eflfect  D's. 
equitable  lien  on  the  land. 

4.  Recitals  in  a  judgment  or  decree  are  not  admissible  as  evidence  against 
a  stranger  to  the  record. 

Error  to  the  Chancery  Court  of  Benton.     Tried  before  the 
Hon.  David  G.  Ligon. 

This  bill  was  filed  by  the  defendant  in  error  against  Richard 
D.  Rowland,  Embargo  C.  Lane,  and  the  personal  representa- 
tive and  heirs  at  law  of  Benjamin  Ilollingsworlh,  deceased,  for 
the  purpose  of  subjecting  a  lot  of  land  in  the  town  of  Jackson- 
ville to  the  payment  of  the  purchase  money.  The  case  made 
by  the  bill  is  substantially  this:  Benjamin  Hollingsworth,  having 
an  equitable  title  to  the  lot  in  question  sold  it  to  the  complainant, 
but  executed  no  title  or  memorandum  in  writing  of  the  sale.  The 
complainant  afterwards  sold  it  to  the  said  Lane  and  procured 
Hollingsworth  to  execute  to  Lane  a  bond,  conditioned  to  make 
titles,  when  Lane  should  pay  a  note  to  the  complainant  for  one 
hundred  and  eighty-eight  dollars  and  another  to  Hollingsworth 
for  eighty-seven  dollars,  which  notes  he  gave  at  the  time  of  the 
.sale.  Lane  subsequently  sold  the  lot  and  assigned  the  title  bond 
to  one  Portis,  and  Poriis  in  turn  to  one  Leaird.  Leaird  con- 
veyed the  lot  by  deed  of  trust  to  one  Brock  for  the  benefit  of 
creditors  and  Brock  sold  it  under  the  deed  to  Rowland.  After 
the  filing  of  this  bill  the  personal  representative  of  Hollingsworth 
filed  a  cross  bill,  seeking  to  subject  the  lot  also,  to  the  payment 
of  the  note  due  to  the  intestate.  The  answer  of  Rowland  avers 
44 
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entire  ignorance  of  the  bond  and  calls  for  proof,  and  alleges  as 
grounds  of  defence  that  Hollingsworth  ^vas  present  at  the  sale 
made  by  Brock,  and  at  which  he  purchased,  and  represented  that 
the  purchaser  would  get  a  good  title,  and  that  he  after  said  pur- 
chase, in  a  suit  pending  in  the  Chancery  Court  of  Talladega  in 
reference  to  the  title  to  said  lot  between  David  Hubbard  et  al. 
complainants  and  Charles  W.  Peters  et  al.  defendants,  pro- 
cured a  decree  to  be  rendered  directing  the  Register  to  execute 
title  to  him  for  the  lot,  which  was  accordingly  done.  On  the  fi- 
nal hearing,  the  absence  of  the  original  bond  having  been  ac- 
counted for,  and  the  subscribing  witness  having  been  examined 
and  proved  the  existence  of  the  bond,  a  copy  taken  from  the 
records  of  the  County  Court  was  read  in  evidence,  on  proof  by 
the  clerk  that  the  original  had  been  deposited  in  his  office  and 
acknowledged  betbre  him  by  Hollingswofth,  and  that  the  copy 
produced  was  a  true  one.  The  defences  set  up  by  Rowland 
were  proved  as  above  stated,  but  neither  Hollingsworth  nor  Day 
appeared  to  have  any  connection  with  the  case  of  Hubbard  et  al. 
vs.  Peters  et  als.,  nor  was  there  any  proof  save  in  the  recitals  of 
the  register's  deed  that  either  of  the  parties  in  said  suit  ever  had 
the  legal  title  to  said  lot.  The  chancellor  decreed  against  the 
complainant  in  the  cross-bill  and  in  favor  of  Day,  the  complain- 
ant in  the  original  bill,  but  did  not  require  a  bond  of  restitution 
from  the  latter  to  the  heirs  of  Hollingsworth,  some  of  whom  were 
non  residents  and  had  not  appeared  &c.  This  decree  is  now 
assigned  as  error. 

J.  B.  Martin  and  White,  for  the  plaintiffs  in  error. 

Rice,  for  the  defendant. 

DARGAN,  C.  J. — 1.  The  execution  and  contents  of  the 
bond  described  in  the  pleading  were  sufficiently  proved.  It  is 
Irue  that  the  law  does  not  require  a  bond  for  titles  to  be  recorded, 
consequently  the  registration  of  it  is  no  evidence  of  its  execution, 
nor  of  its  contents.  Yet  if  the  obligor  of  a  bond,  or  of  any 
other  instrument,  acknow^ledges  the  bond  in  the  presence  of  the 
clerk,  who  records  it  on  his  books,  if  the  bond  be  afterwards 
lost,  the  clerk  is  a  competent  witness  to  prove  that  the  obligor 
acknowledged  the  bond  and  that  he  transcribed  it  on  his  books. 
So  if  the  obligor  were  to  acknowledge  the  execution  of  a  bond 
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to  any  one  else  who  should  take  acopy  of  it,  should  the  bond  be 
lost,  the  testunony  of  the  person,  showing  that  the  obligor  ac- 
knowledged the  execution  of  the  bond,  a  copy  of  which  he  pro- 
duces, would  be  sufficient  to  establish  its  execution  and  con- 
tents. 

2.  The  practice  is  settled,  that  in  all  suits  in  chancery  against 
absent  defendants,  unless  they  have  appeared  and  submitted  to 
the  jurisdiction  of  the  court,  it  is  necessary  that  the  complainant 
should  execute  the  bond  required  by  the  statute  before  a  decree 
can  be  rendered  in  his  fsvor,  conditioned  that  the  complainant 
will  abide  such  order  or  decree,  touching  the  restitution  of  the 
estate  or  effects,  as  the  court  may  make  concerning  the  same, 
on  the  appearance  and  petition  of  the  defendant  to  have  the  cause 
reheard. — Clay's  Digest  353;  o  Ala.  158.  The  interests  of 
several  of  the  absent  defendants,  who  have  not  appeared,  are  di- 
rectly affected  by  the  decree,  and  the  complainant  has  not  given 
the  bond  required.  This  is  an  error  for  which  the  decree  must 
be  reversed. 

3.  The  facts  disclosed  by  the  pleadings  and  proof  are,  that 
Hollingsvvorth,  having  an  equitable  title  to  the  land,  sold  it  to 
the  complainant,  but  no  conveyance  was  executed,  nor  was  the 
contract  reduced  to  writing;  that  the  complainant  afterwards  sold 
it  to  Lane,  and  Hollingsworlh  at  the  request  of  the  complainant, 
executed  a  bond  for  tides  to  Lane,  with  condition  to  make  titles 
on  the  payment  of  two  notes  executed  by  Lane  to  secure  the 
purchase  money,  one  to  the  complainant  for  one  hundred  and 
eight-eight  dollars  and  the  other  to  Hollingsworth  for  eighty-seven 
dollars;  that  Lane  assigned  this  bond  to  Portis,  who  assigned  it  to 
Leaird;  that  Leaird,  becoming  embarrassed,  conveyed  the  lot  to 
one  Brock  by  deed  of  trust,  to  secure  the  payment  of  certain 
debts;  and  that  Brock,  the  trustee,  sold  the  lot  at  public  auction, 
and  Rowland  became  the  purchaser  for  a  full  consideration.  At 
this  sale  Hollingsvvorth  was  present,  and  staled  to  the  bidders 
that  the  purchaser  would  get  a  good  title.  Kowland  paid  the 
purchase  money  and  received  a  deed  from  Brock,  the  trustee. 
Under  these  circumstances,  the  chancellor  docreod  that  the  ex- 
ecution of  Hollingsworth  was  not  entitled  to  charge  the  land  with 
the  amount  due  on  the  note  executed  by  Lane  to  him,  but  that 
the  representations  of  Hollingsworth  could  not  affect  the  right  of 
the  complainant. 
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We  fully  agree  with  the  chancellor,  that  the  representations 
of  Hollingsworth  could  not  affect  the  right  of  the  complainant. 
The  condition  of  the  bond  was  to  make  titles  to  Lane,  when  he 
should  pay  the  complainant  the  note  due  to  him  for  one  hundred 
and  eighty-eight  dollars,  and  also  to  Hollingsworth  the  note  of 
eighty-seven  dollars.  Hollingsworth  had  the  right  to  receive 
the  amount  due  on  the  note  to  him,  and  consequently  could  re- 
lease or  discharge  it;  his  representations  could  affect  his  right. 
But  he  had  no  authority  to  receive  payment  of  the  note  due  to 
the  complainant,  nor  to  release  the  demand;  his  rej)resentalions 
therefore,  respecting  the  title,  as  they  were  not  made  by  the  au- 
thority of  the  complainant,  cannot  operate  to  extinguish  his  equi- 
table right  to  charge  the  land  with  the  payment  of  the  note  due 
to  him. 

4.  It  is  true  that  the  answer  of  Rowland  alleges  that  he  has 
obtained  the  legal  title  to  the  land.  Had  this  allegation  been 
proved,  it  would  have  presented  a  serious  question,  whether  a 
court  of  equity,  under  the  circumstances  disclosed  by  the  proof, 
would  have  subjected  the  legal  title  in  his  hands  to  the  payment 
of  the  debt  due  to  the  complainant.  In  proof,  however,  of  his 
legal  title,  he  has  shown  only  a  decree,  rendered  in  a  cause  to 
which  the  complainant  was  not  a  party,  in  which  it  is  recited  that 
the  legal  title  was  in  the  heirs  at  law  of  Chas.  W,  Peters,  and  which 
decrees  that  such  legal  title  be  divested  from  them  and  author- 
izes the  register  of  the  court  to  convey  it  to  the  defendant  Row- 
land. He  then  shows  that  in  pursuance  of  this  decree,  the  regis- 
ter did  execute  to  him  a  conveyance  purporting  to  convey  the 
legal  title.  The  complainant  is  not  bound  by  the  recitals  in  this 
decree,  and  as  against  him,  they  are  not  evidence  that  the  legal 
title  to  the  land  ever  was  vested  in  the  heirs  of  Peters.  In  order 
to  have  raised  the  question  whether  he  should  be  protected  by 
virtue  of  his  legal  title,  he  should  have  introduced  the  evidence 
necessary  to  establish  the  legal  title  in  the  heirs  of  Peters,  and 
then  have  shown  that  this  legal  title  was  divested  from  them  by 
a  decree  rendered  in  a  cause  to  which  they  were  made  parties, 
and  that  he  had  acquired  this  title.  The  mere  recitals  in  the  de- 
cree, however,  that  the  legal  title  was  in  the  heirs  of  Peters,  arc 
no  evidence  against  a  stranger  to  that  decree.     Let  the  decree 
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1.  In  a  suit  against  a  third  person  by  the  grantee  in  a  deed  of  trust  to  ro- 
cover  the  property  conveyed,  it  is  not  necessary  to  prove  the  considera- 
tion of  the  deed,  until  the  defendant  has  shown  that  he  cldms  as  a  pur- 
chaser from  or  creditor  of  the  grantor. 

2.  Where  it  becomes  necessary  to  prove  the  consideration  of  a  note,  the 
moat  regular  mode  of  proceeding  is  to  introduce  the  note  in  evidence 
first,  and  then  go  on  to  show  its  consideration. 

2.  Until  the  creditor  shows  a  judgment  or  execution,  he  is  not  in  a  condi- 
tion to  question  the  validity  of  a  deed  of  trust  executed  by  the  grantor. 

4.  In  a  contest  between  the  trustee  in  a  deed  of  trust  and  a  creditor  of  the 
grantor,  the  introduction  of  evidence  by  the  latter,  tending  to  show  the 
consideriition  of  the  deed,  will  not  authorise  the  court  to  charge  the  jury, 
that  it  is  unnecessary  for  the  trustee  to  prove  the  consideration.  The 
effect  of  such  a  charge  is  to  place  the  burden  of  proof  on  the  wrong  party, 
and  thus  to  mislead  the  jury. 

5.  If  a  security  in  good  faith  assumes  the  payment  of  the  debt,  on  which 
he  is  liable,  it  is  a  valid  consideration  for  a  deed  of  trust  executed  to  him 
by  his  principal. 

6.  The  validity  of  a  deed  of  trust  is  not  affected  by  the  fact  that  one  of  the 
items,  of  which  the  debt  secured  is  composed,  consisted  of  usurious  inte- 
rest, which  the  creditor  had  in  good  faith  been  compelled  to  pay  to  a 
third  person,  for  the  purpose  of  replacing  money,  that  the  grantor  had 
borrowed  from  him  and  failed  to  return. 

7.  If  a  deed  of  trust  is  intentionally  made  to  secure  to  the  creditor  a  larger 
amount  than  is  justly  due  to  him,  it  renders  the  deed  void,  but  a  miscal- 
culation, mistake,  or  unintentional  error  will  not  vitiate  it. 

Error  to  the  County  Court  of  Sumter.  Tried  before  the 
Hon.  Geo.  F.  Smith. 

Vary,  for  the  plaintiff  in  error. 

R.  H.  &  J.  L.  Smith,  for  tlie  defendant. 

PARSONS,  J. — Woodall  brought  his  action  of  detinue 
against  Pennington  in  the  court  below,  to  recover  a  negro  wo- 
man and  her  child,  to  which  the  defendant  pleaded  nori  detinet. 
The  hill  of  exceptions  shows  that  Woodall  on  the  trial  intro- 
duced a  deed  of  trust  executed  by  Calvin  Dees,  of  the  first 
part,  said  Woodall  of  the  second  part,  and  Alman  James,  of  the 
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third  part,  bearing  dale  the  27th  day  of  January  1846,  which 
was  duly  acknowledged  and  recorded— ^whereby  Dees  conveyed 
the  negro  woman  in  controversy  to  Woodall,  as  trustee,  to  se- 
cure the  payment  of  thirteen  hundred  and  thirty  dollars,  which 
Dees  by  his  promissory  note  owed  to  James,  which  note  bore 
even  date  with  the  deed  and  was  payable,  with  interest,  on  or 
before  the  first  of  January  J  847.  The  deed  provided  that  the 
property  conveyed  was  to  remain  with  Dees,  until  a  failure  of 
payment  according  to  the  note ;  and  in  that  case  the  same  to  be 
taken  possession  of  and  sold  by  Woodall,  after  giving  the  notice 
stated  in  the  deed,  to  the  highest  bidder.  Woodall  then  proved 
the  execution  of  the  note  and  its  existence  at  the  time  the  deed 
was  executed.  Woodall  next  offered  to  read  the  note  to  the 
jury,  to  which  Pennington  objected,  on  the  ground  that  the  con- 
sideration had  not  been  proved  and  no  offer  made  to  prove  it. 
This  objection  was  overruled,  and  we  think  correctly.  It  was 
not  necessary  then  to  prove  a  consideration,  as  it  did  not  then 
appear  that  Pennington  claimed  as  purchaser  from  or  creditor 
of  Dees — but  if  it  had  been  necessary  to  prove  a  consideration, 
it  would  have  been  also  necessary  to  give  the  note  in  evidence, 
and  the  most  orderly  mode  of  doing  so  was  to  introduce  one 
piece  of  evidence  at  a  time.  Woodall  then  proved  that  Pen- 
nington had  these  negroes  in  possession  at  the  time  when  this 
suit  w-as  brought,  and  that  Dees,  at  the  time  of  the  execution  of 
the  deed,  was  indebted  to  "the  commissioners  of  sixteenth  sec- 
tion," of  whom  Pennington  was  one,  and  also  gave  in  evidence 
a  bill  of  sale  from  the  sheriff  of  Sumter  county,  in  the  follow- 
ing words :  Rec'd,  Livingston,  Ala.  of  Isaac  Horn  and  Abra- 
ham Pennington,  the  sum  of  seventy-five  dollars,  in  full  of  a 
negro  woman  named  Maria,  about  30  years  old,  and  her  infant 
child,  whose  name  is  unknown,  levied  upon  as  the  property  of 
Calvin  Dees,  and  sold  by  me  on  the  first  Monday  in  January 
1847,  under  and  by  virtue  of  an  execution  in  my  hands  in  favor 
of  Wm.  Woodward  &  Co.  et  al..  Commissioners,  &c.  against 
said  Dees  et  al.  Given  under  my  hand  and  seal,  this  4ih  day 
of  January  1847 — James  H.  Thompson,  late  sheriff  of  Sumter 
county.  Woodall  also  proved  that  Dees,  at  the  time  of  exe- 
cuting the  deed  and  for  some  time  before,  had  possession  of 
these  negroes,  and  the  value  of  each  of  them  and  of  the  hire — 
also,  that  Dees  was  on  the  eve  of  insolvency  in  January  1846, 
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and  from  the  time  of  executing  the  deed   has  been  insolvent, 
and  here  Woodall  rested  his  case;  and  it  appears  by  the  bill  o( 
exceptions  that  Pennington  demurred  to  the  evidence,  and  that 
his  demurrer  was  overruled.     As  there  was  no  proofof  a  judg- 
ment or  execution,  except  as  stated  already,  it  is  clea-r  that  Pen- 
nington could  not  claim  as  purchaser  under  an  execution,  nor 
does  he  appear  to  have  been  a  judgment  or  execution  creditor 
of  Dees — not  so,  at  least,  by  any  legal  evidence.     Hence  he 
was  not  in  a  situation  to  demur  to  the  evidence,  or  to  question 
the  validity  of  the  deed  of  trust.     The  parties  appear  to  have 
gone  on  with  the  cause  afterwards,  as  if  there  had  been  no  de- 
murrer;   and    Pennington,  it  appears,  took   the  burthen   up- 
on himself.     He  gave  evidence  tending  to  show  the  different 
items  that  constituted  the  consideration  of  the  note,  which  was 
secured  by  the  deed,  and  thus  he  enabled  himself  to  assail  some 
of  them.     There  was  finally  evidence  which  placed  Pennington 
in  a  situation  to  contest  the  validity  of  the  deed,  and  this  brings 
us  to  the  first  charge  of  the  court,  which  was  that  it  was  not 
necessary  for  Woodall  to  prove  the  consideration  of  the  note. 
It- is  admitted  by  tlie  plaintiflf's  counsel  that  this  was  erroneous, 
but  he  contends  that  there  was  no  injury  produced  by  the  error, 
as  Pennington  had  himself  given  evidence  of  the  consideration. 
But  we  think  that  did  not  cure  the  error — it  was  placing  the  bur- 
then on  the  wrong  party,  who  might  be  looked  to  for  more  evi- 
dence than  under  other  circumstances  might  have  been  sufficient. 
Pennington  asked  the  court  to  charge  (in  reference  to  some 
of  the  evidence)  that  if  at  the  time  of  the  execution  of  the  deed, 
Dees  was  liable  as  principal,  and  James  as  security,  on  notes 
to  third  persons,  and  if  the  note  mentioned  in  the  deed  was 
given  in  part  consideration  of  James*  liability  as  such  security, 
before  he  paid  the  money,  then  the  deed  was  fraudulent  and 
void  as  to  creditors;  which  charge,  as  asked,  the  court  refused 
to  give,  but  charged  that  if  they  believed  that  there  were  any 
such  debts  and  that  James  had  paid  them,  even  since  the  com- 
mencement of  this  suit,  it  would  sustain  the  consideration  of 
the  note.     Our  opinion  as  to  this,  is,  that  if  James  undertook 
in  good  faith  to  pay  those  debts,  that  was  a  valid  consideration, 
as  far  as  it  extended,  for  the  deed,  and  the  deed  was  not 
rendered  void  by  hia  failure  to  pay  at  any  particular  time. — 
Surely,  if  a  surety  finds  his  principal  in  failing  circumstances, 
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he  may  seek  indemnity,  and  if  he  can  get  it  by  assuming  the 
debt,  or  even  by  assuming  other  debts,  it  is  perfectly  fair  and 
lawful  for  him  to  do  so;  and  this  is  the  case  whether  he  as- 
sume them  in  writing  or  verbally,  so  that  it  Is  done  honestly  and 
without  intention  to  defraud  any  one.  The  next  of  Penning- 
ton's exceptions  is  disposed  of  in  the  last  remarks  upon  his 
exception  to  the  first  charge. 

The  next  matter  of  exception  requires  an  explanation.  It 
appears  that  Dees,  before  the  date  of  the  deed  of  trust,  was  in- 
debted to  James;  that  he  gave  his  note  to  James  for  the  amount^ 
and  to  secure  the  payment  executed  a  deed  of  trust  upon  the 
the  same  property,  but  that  the  trustee  had  failed  to  have  the 
deed  recorded  within  the  time  prescribed  by  the  statute,  and 
that  for  this  reason  Dees  and  James  agreed  to  exclude  the 
amount  of  that  debt  in  the  note  secured  by  the  first  mentioned 
deed,  and  this  was  done  accordingly,  at  which  time  the  unre- 
corded deed  was  destroyed  and  the  note  thereby  secured  was 
surrendered.  We  see  nothing  in  this  part  of  the  case  to  affect 
the  validity  of  the  deed  in  question. 

The  next  matter  that  we  have  to  decide  is  stated  by  the  bill 
of  exceptions  thus — "  There  was  an  execution  against  said 
Dees  and  he  wanted  to  borrow  some  money  of  James  to  pay  it, 
and  James  was  willing  to  loan  him  the  money,  if  he  could  have 
it  returned  by  a  certain  time,  so  that  he  could  pay  an  execution 
that  was  or  would  be  against  him,  James ;  and  Dees  promised 
James  to  return  it  by  the  required  time,  and  if  he  failed,  agreed 
to  pay  whatever  amount  James  had  to  pay  to  effect  a  loan  to 
him  for  the  money — Dees  failing  to  return  the  borrowed  mo- 
ney, James  negotiated  a  loan  at  15  or  16  per  cent.,  making  the 
amount  of  interest  $75,  and  said  $75  formed  a  part  of  the  con- 
sideration of  the  note  for  $1,330."  In  relation  to  this,  our 
opinion  is,  that  as  James  made  nothing,  so  far  as  appears,  and 
never  designed  to  make  anything  by  the  transaction,  but  did  no 
more  than  to  save  himself,  it  does  not  affect  the  validity  of  the 
deed  of  trust  in  a  controversy  between  the  parties  to  this  suit.  If 
any  of  the  items  of  indebtedness,  (to  refer  to  another  part  of  the 
bill  of  exceptions,)  which  made  up  the  $1,330,  were  knowingly 
overcharged  and  intended  as  a  fraud  upon  the  creditors  of  Dees, 
that  would  make  the  deed  void,  but  a  miscalculation,  a  mistake 
or  any  unintentional  error  would  not  have  that  effect.     As  the 
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judgment  is  to  be  reversed,  the  next  judgment  for  the  plaintiff 
below,  if  any,  can  avoid  the  error  assigned  as  to  the  present 
judgment.  The  present  judgment  is  for  the  negroes  only, 
without  saying  anything  as  to  their  value,  if  they  cannot  be  had. 
This  error  was  to  the  prejudice  of  the  plaintiff  below,  but  the 
legal  forms  had  better  be  pursued. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


DONNELL  vs.  JONES  et  al. 

1.  In  an  action  by  partners  in  a  mercantile  firm  to  recover  damages  for  the 
wrongful  and  vexatious  suing  out  of  an  attachment  against  them,  in 
consequence  of  which  their  credit  was  destroyed  and  their  business  bro- 
ken up,  the  record  of  the  attachment  and  proceedings  thereon  is  proper 
evidence  to  be  submitted  to  the  jury. 

2.  In  such  action,  proof  of  the  loss  of  probable  profits,  contsequent  upon 
the  seizure  of  the  plaintiffs'  goods  under  the  attacbnH>nt,  although  such 
loss  does  not  furnish  the  measure  of  datnagetj,  is  nevertheless  proper  to 
go  to  the  jury  to  aid  them  in  arriving  at  a  correct  conclusion  as  to  the 
injury  sustained. 

3.  Where  a  bill  of  exceptions  admits  of  two  constructions,  that  will  be 
adopted,  which  is  most  favorable  to  the  regularity  of  the  judgment. 

4.  So,  where  it  appears  that  proper  charges  were  prayed  for,  and  the  bill 
of  exceptions  dues  not  show  that  they  were  refused,  it  will  be  intended 
that  they  were  given  by  the  primary  court. 

5.  Where  the  court  gives  an  improper  charge,  but,  before  the  jury  retire, 
corrects  it,  and  instructs  them  to  disregard  it,  such  charge  furnishes  no 
gtound  for  the  reversal  of  the  judgment. 

6.  Under  a  declaratio'n,  which  avers  the  wrongful  and  vexatious  suing  out 
of  an  attachment  and  the  seizure  of  the  goods  of  the  plaintiffs,  whereby 
they  have  lost  the  advantage  and  benefit  of  their  business  as  merchants, 
been  forced  to  abandon  the  same,  and  been  '*  wholly  ruined  in  their  cir- 
cumstances," &c.,  the  plaintiffs  may  recover  the  actual  injury  done  to 
the  goods  by  their  seizure  under  the  attachment. 

7.  In  an  action  for  wrongfully  and  vexatiously  suing  out  an  ancillary  at- 
tachment, a  fraudulent  assignment,  made  by  the  debtor  three  days  after- 
wards, cannot  justify  the  defendant,  unless  the  fraudulent  intent  on  the 
part  of  the  debtor  existed  at  the  time  the  attachment  issued. 
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Error  to  the  Circuit  Court  of  Autauga,     Tried  before  the 
Hon.  John  D.  Phelan. 

This  was  an  action  on  the  case  by  the  defendants  against  the 
plaintiff  in  error  to  recover  damages  for  the  wrongful  and  vex- 
atious suing  out  of  an  ancillary  attachment.  The  plaintiffs 
proved  on  the  trial  that  on  and  before  the  1st  day  of  January 
1845,  they  were  partners  and  merchants  in  the  city  of  Mont- 
gomery and  were  in  good  credit,  both  in  said  city  and  in  the 
city  of  New  York,  where  they  had  been  in  the  habit  of  purchas- 
ing their  goods  ;  that  on  the  said  1st  day  of  January  the  defend- 
ant sued  out  a  writ  against  them  returnable  to  the  spring  terra 
1845,  of  the  Circuit  Court  of  Montgomery  county,  to  recover 
the  amount  due  by  them  on  two  promissory  notes,  and  after- 
wards on  the  same  day  and  on  the  same  demands  sued  out  an 
ancillary  attachment,  which  was  levied  on  their  goods.  The 
plaintiffs  then  offered  in  evidence  a  transcript  of  the  writ  of  attach- 
ment and  proceedings  thereon,  to  which  the  defendant  objected 
on  the  ground  that  under  the  pleadings  the  testimony  was  irrel- 
evant, but  the  court  overruled  the  objection  and  the  evidence 
was  allowed  to  go  to  the  jury.  In  connection  with  this  the 
plaintiffs  read  in  evidence  a  statement,  which  by  consent  was  to 
be  received  as  testimony,  made  by  Hughes  &  Brame,  deputies 
of  the  principal  sheriff,  showing  the  levy  and  seizure  by  them 
of  the  plaintiff's  goods  under  the  attachment,  and  their  acts  in 
respect  thereto.  The  plaintiffs  proved  that  before  the  issuance 
of  the  attachment  they  were  in  good  credit  in  Montgomery  and 
New  York,  did  a  large  business,  and  had  a  good  run  of  cus- 
tomers ;  that  their  stock  of  goods  on  hand  at  the  time  of  the  levy 
was  worth  about  twenty-six  thousand  dollars ;  and  that  by  the 
levy  of  the  attachment  their  credit  was  destroyed  and  their  bu- 
siness entirely  broken  up.  They  then  offered  to  prove  by  Wm. 
B.  Bell  and  Cyrus  Phillips  that  the  profits  made  on  goods  sold 
in  Montgomery  about  the  1st  of  January  1845,  was  from  fifty  to 
sixty  per  cent.  To  this  evidence  the  defendant  objected,  but 
the  court  overruled  the  objection  and  permhted  the  testimony 
to  be  given  to  the  jury.  The  defendant  showed  that  on  the  3d 
day  of  January  1845,  the  plaintiffs  made  a  general  assignment 
and  in  connection  therewith  proved  some  circumstances,  tend- 
ing to  cast  a  suspicion  on  its  fairness.     The  court  in  respect  to 
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the  damages  charged  the  jury  hi  substance,  that  if  the  circum- 
stances satisfied  them  that  the  act  of  the  defendant  in  suing  out 
the  attachment  was  wrongful  merely  and  not  malicious,  the 
plaintiffs  were  entitled  to  recover  such  damages  as  were  the 
natural  and  direct  effect  of  the  suing  out  and  levy  of  the  attach- 
ment— such  as  loss  of  credit,  stoppage  of  business,  injury  to 
goods,  and  to  the  extent  of  the  actual  injury  done,  and  no 
more ;  and  the  court  proceeded  to  illustrate  by  example  the 
mode  by  which  the  jury  should  estimate  the  value  of  credit. 
The  defendant  excepted  to  ihe  charge  of  the  court,  whereupon 
the  court,  at  the  suggestion  of  the  plaintiffs'  counsel,  withdrew 
from  the  jury,  before  they  retired,  and  instructed  them  to  dis- 
regard, that  part  of  the  charge,  explaining  and  illustrating  the 
mode  in  which  they  should  arrive  at  the  value  of  credit,  and  to 
this  action  of  the  court  the  defendant  also  excepted.  A  number 
of  charges  were  asked  by  the  defendant,  but  with  the  exception 
of  three  or  four,  the  record  no  where  shows  whether  they  were 
given  or  refused.  The  only  one  asked,  which  does  not  involve 
the  same  question  embraced  by  the  objections  to  the  evidence 
or  the  affirmative  charge  of  the  court,  is  the  9th,  and  which  is 
in  the  following  words:  "If  the  jury  believe  the  assignment 
was  fraudulent,  then  they  should  find  for  the  defendant,"  which 
charge  the  court  gave  with  the  addition,  "  if  the  fraudulent  in- 
tent existed  at  the  time  of  the  issuance  and  levy  of  the  attach- 
ment."    The  rulings  of  the  court  are  now  assigned  as  error. 

Belser  &  Harris,  and  Elmore  &  Yancey,  for  plaintiff: 

1.  The  declaration  is  for  general  damage  to  "credit  and 
reputation"  of  plaintiffs,  as  a  firm,  and  loss  of  "use,  benefit  and 
advantage  of  their  business,  and  forced  to  abandon  it."  It 
contains  no  averment  of  special  damage. — Donnell  v.  Jones  et 
al.  13  Ala.  509. 

2.  Injury  done  to  the  goods  of  plaintiffs  could  form  no  crite- 
rion of  damage  in  this  case,  as  none  such  is  avered  in  the  decla- 
ration ;  and  such  is  not  the  natural  and  proximate  result  of  the 
issuance  and  levy  of  the  attachment. — 1  Chitty  Plead.  396-399; 
2  GrecnI.  on  Ev.  ^^  250,  89,  254,  420;  Sedgwick  on  Dam.  77- 
8;  Seborn  v.  Lively,  1  Gallison,  314-325;  Blanchard  v.  Ely, 
21  Wendell,  342;  Deyo  v.  Waggoner,  19  Johns.  241;  Lofiin 
V.  Williams,  IG  Pickering,  64. 
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3.  Proof  of  average  profits  on  goods  sold  by  other  merch- 
ants, not  evidence  by  which  to  estimate  damages  in  this  case — 
1st,  because  such  would  be  a  special  damage,  and  none  such  is 
avered  in  declaration  :  2d,  because  not  evidence  to  prove  pro- 
fits made  by  plaintiffs. — Donnell  v.  Jones  et  al.  13  Ala.  513- 
509;  2  Chitty  Plead.  641. 

4.  If  the  attachment  was  only  sued  out  wrongfully,  and  there 
was  no  proof  of  actual  injury  sustained,  either  to  credit  and  repu- 
tation or  to  business  of  the  plaintiffs,  then  they  were  entitled  but 
to  nominal  damages. — Sedgwick  on  Dam.  53-57-8. 

5.  If  the  plaintiffs  were  insolvent  before  the  issuance  and  levy 
of  the  attachment,  they  were  not  entitled  to  credit;  and  hence 
no  damage  could  be  done  to  their  credit  or  business. 

6.  If  the  assignment  made  by.  plaintiffs  was  fraudulent,  plain- 
tiffs were  not  entitled  to  nominal  damages.  The  qualification 
given  by  the  court,  that  this  was  true  only,  if  the  intent  to  exe- 
cute the  assignment  existed  at  the  date  of  the  affidavit,  was  im- 
properly given. 

7.  The  damages  must  be  wholly  attributable  to  the  act  com- 
plained of. — 1  Starkie  on  Slander.  205;  2  ib.  Evidence,  466-64. 
The  loss  of  profits,  therefore,  cannot  be  recovered  in  this  action, 
as  the  assignment  was  in  part  the  cause.  Sales  were  uninter- 
rupted till  the  assignment.  General  damages  are  such  as  the 
law  implies.  Special  damages  are  such  legal  and  natural  con- 
sequences, as  the  law  does  not  necessarily  imply. — 1  Chitty 
Plead.  395.  The  law  will  not  give  damage  for  an  injury  to  that, 
which  one  is  in  wrongful  possession  of. — 1  Smith's  Lead.  Cases, 
302-4;  Ashley  v.  Harrison,  1  Esp.  Rep.  48 ;  Armstrong  v. 
Remy,  5  Wend. 

THORiNGTo:>r,  for  the  defendants. 

CHILTON,  J. — The  principal  points  which  arise  in  this 
case,  we  conceive  are  fully  settled  by  the  previous  decision  of  it 
to  be  found  in  13  Ala.  490.  We  there  attempted  to  show  the 
distinction  between  general  and  special  damage,  and  to  point  out 
the  damage  which,  under  the  declaration  in  this  case,  constitu- 
ted the  particular  subject  of  inquiry  and  compensation.  We 
there  held  that  it  was  competent  for  the  plaintiffs  to  prove  the 
general  loss  of  their  mercantile  credit,  the  stoppage  of  their  jouit 
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business,  and  the  prevention  of  their  sales.  These  we  consid- 
ered and  still  regard  the  natural  and  proximate  results  of  the 
acts  complained  of,  and  they  are  avered  in  the  declaration  in 
aggravation  of  the  damage,  consequent  upon  the  wrongful  and 
vexatious  suing  out  of  the  attachment,  upon  the  ground  that  the 
plaintiffs  below  were  about  fraudulently  disposing  of  their  proper- 
ty, and  the  levy  and  seizure  of  their  goods.  Guided  by  the  prin- 
ciples then  laid  down,  it  is  perfectly  clear  that  the  Circuit  Court 
properly  permitted  the  plaintiffs  below  to  prove  the  issuance  of 
the  attachment,  the  levy  made  under  it  upon  the  goods  of  the 
firm,  and  the  subsequent  disposition  of  the  levy,  as  is  shown  in 
the  written  statement  as  to  what  the  witnesses  Hughes  and  Brame 
would  prove,  which  by  consent  of  the  respective  counsel  was  sub- 
stituted in  lieu  of  their  examination  in  court.  This  proof  con- 
forms to  the  allegations  of  the  declaration,  and  tends  to  prove  the 
actual  damage  the  plaintiffs  sustained. 

The  plaintiffs  allege  that  by  reason  of  the  wrongful  issuance 
of  the  attachment  and  seizure  of  their  goods  they  were  forced  to 
give  up  their  business  as  merchants  in  the  city  of  Montgomery, 
and  that  this,  with  the  loss  of  their  credit  and  the  expense  of  de- 
fending against  the  attachment,  has  injured  them  to  the  amount 
of  twenty  thousand  dollars.  How  shall  the  jury  arrive  at  a 
knowledge  of  their  actual  loss?  What  have  they  lost  as  a  con- 
quence  of  the  seizure  of  their  goods  and  stoppage  of  their  busi- 
ness. The  answer  plainly  is  the  nett  profit  which  they  would 
have  made  upon  their  goods  but  for  the  wrongful  act  of  the 
plaintiff  in  error.  But  it  is  insisted  by  the  counsel  for  the  plaintiff 
in  error,  that  the  loss  of  profits  is  not  the  subject  of  compensa- 
tion, and  we  are  referred  to  Sedgwick  on  Damages,  p.  78,  who 
says,  "that  both  the  English  and  American  courts  have  general- 
ly adhered  to  this  denial  of  profits  as  any  part  of  the  damages 
to  be  compensated,  and  that  whether  in  cases  of  contract  or  of 
tort."  The  author  cites  1  Gall.  Rep.  314;  1  How.  U.  S.  Rep.  28. 
In  the  first,  Judge  Story  rejected  the  item  of  profits  on  a  voy- 
age in  an  action  for  an  illegal  capture,  and  in  the  latter,  the  Su- 
preme Court  of  the  United  States,  per  Taney,  C.  J.  held,  in  a 
case  of  collision  between  two  vessels,  that  the  owner  of  the  in- 
jured vessel  could  not  recover  for  profits  on  the  voyage  broken 
up  by  the  accident.  These  cases  arc  predicated  upon  the  doc- 
trine which  obtains  in  cases  of  insurance,  which  is,  that  the  in- 
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sured  cannot  recover  for  the  loss  of  probable  profits  at  the  port 
of  destination,  and  that  the  value  of  the  goods  at  the  place  of 
shipment  constitutes  the  true  criterion  of  damages.  Without 
venturing  to  question  the  correctness  of  these  decisions,  we 
think  the  principle  settled  by  them  does  not  apply  to  the  fads  of 
the  case  before  us.  Here,  unless  the  plaintiffs  can  be  allowed 
to  show  the  character  of  the  business  in  which  they  were  engaged, 
and  the  ordinary  profits  accruing  upon  such  business,  what  aid 
shall  the  jury  have  in  estimating  the  damage  they  have  sustained? 
Now  we  would  by  no  means  say  the  jury  should  make  the  sup- 
posed profits,  which  they  had  lost,  the  measure  of  damages.  All 
we  design  to  affirm  is  that  proof,  tending  to  establish  such  loss 
as  a  consequence  of  the  levy  of  the  attachment;  may  properly  go 
before  the  jury  to  serve  as  some  guide  for  them,  in  the  exercise 
of  their  discretion,  in  estimating  the  loss.  The  cases  cited  by 
Mr.  Sedgwick,  p.  90,  et,  seq.  we  think,  sustain  this  view.  In 
White  V.  Moseley,  8  Pick.  R.  356.  which  was  an  action  of  tres- 
pass for  breaking  down  a  mill  dam,  the  diminution  of  the  plain- 
tiff's profits  on  account  of  the  interruption  of  the  mill  was  al- 
lowed to  be  recovered.  A  similar  principle  was  ruled  by  the 
Supreme  Court  of  Vermont  in  Clifford  v.  Richardson,  IS  Ver. 
R.  620.  The  court  say,  "the  loss  of  the  use  of  the  mill  whether 
wholly  or  partially  &c,  are  within  the  direct  allegation  of  dam- 
age and  injury  contained  in  the  count,  and  cannot  be  regarded  as 
a  remote  or  collateral  damage  for  which  there  is  no  remedy."' 
In  Tarleton  v.  McGawley,  Peake,  N.  P.  Cases  205,  Lord  Ken- 
yon  even  went  so  far  as  to  hold  that  an  action  lay  for  firing  on 
the  negroes  on  the  coast  of  Africa,  thereby  deterring  them  from 
trading  with  the  plaintiff,  whereby  he  lost  the  profits  of  their  trade; 
and  this  case  is  cited  with  approbation  by  Mr.  Sedgwick,  p.  90, 
who  says,  it  may  well  be  doubted  whether  the  language  of  some  of 
the  American  cases  has  not  pushed  the  rule  beyond  the  true 
line.  The  case  of  Ingram  v.  Lawson,  6  Bing.  N.  C.  212,  cited 
by  Mr.  Sedgwick,  p.  91,  fully  sustains  the  view  we  have  taken. 
That  was  an  aclion  against  the  editor  of  the  Times,  for  having 
published  a  libel,  staling  that  a  certain  vessel,  of  which  the  plain- 
tiff was  master  and  owner,  was  not  seawoithy  &c.  The  jury 
were  instructed  that  with  a  view  to  estimating  the  damages,  they 
micht  look  to  the  nature  of  his  business  and  his  general  rate  of 
profit.     This  was  held  to  be  correct.     Coltman,  J.  said  "with 
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respect  to  the  damages,  the  jury  must  have  some  mode  of  estimating 
them,  and  they  would  not  be  in  a  condition  to  do  so,  unless  they 
knew  something  of  the  plaintiff's  business,  and  the  general  re- 
turn from  his  voyages."  The  evidence,  says  Mr.  Sedgwick,  was 
admitted  not  as  a  measure  of  damages  but  as  a  guide  for  the  jury 
in  exercising  their  discretion. — see,  also,  23  Wend.  425;  9  ib. 
325;  IS  Pick.  R.  78;  17  Wend.  71.  When  this  case  was  pre- 
viously before  us,  we  said  that  injury  to  the  joint  credit  of  the 
plaintiffs,  injury  to  their  goods,  the  stoppage  of  their  business, 
and  the  prevention  of  their  sales,  were  proper  subjects  of  inqui- 
ry for  the  jury,  and  constituted  legitimate  sources  of  damage. — 
13  Ala.  509.  Under  that  decision,  and  the  cases  above  refer- 
red to,  we  think  the  proof  of  Phillips  and  Bell  was  properly  re- 
ceived, not  as  affording  a  measure  of  damage,  but  as  furnishing 
to  the  jury,  who  must  in  the  absence  of  all  proof  of  the  kind  re- 
main in  utter  darkness  as  to  the  damage  sustained,  some  light  on 
the  subject,  guiding  them  at  least  to  some  extent  in  forming  a 
correct  idea  of  the  injury  sustained.  The  position  that  such 
proof  tends  to  establish  injury,  not  specified  in  the  declaration, 
cannot  he  sustained.  This  was  settled  by  us  in  the  former  de- 
cision, and  we  are,  upon  a  re-examination  of  the  case,  belter 
than  ever  convinced  of  the  correctness  of  that  opinion. 

In  regard  to  the  bill  of  exceptions,  and  what  is  shown  by  it, 
we  have  but  to  say  that  we  have  time  and  again  held,  the  party 
complaining  of  error  must  affirmatively  show  it;  that  when  we 
are  called  upon  to  construe  a  doubtful  bill  of  exceptions,  that 
construction  will  be  adopted  which  is  most  favorable  to  the  reg- 
ularity of  the  judgment;  in  other  words,  when  intendments  are 
to  be  made,  they  will  be  against  the  party  excepting,  and  in  fa- 
vor of  the  judgment.  This  being  too  well  settled  to  be  contro- 
verted, we  are  bound  to  consider  those  charges  stated  in  the  bill 
of  exceptions,  and  which  do  not  appear  to  have  been  refused, 
as  given  by  the  court.  The  court  also  had  the  right,  either  on 
the  motion  of  the  counsel  or  Tnerc  motUj  to  correct  or  modify  a 
charge  which  he  had  given  to  the  jury,  and  it  would  be  highly 
mischievous  in  its  consequences,  if  such  right  did  not  exist.  It 
cannot  be  tolerated  that  a  casual  or  unguarded  expression  falling 
from  the  court,  and  which  upon  a  moment's  reflection  the  court 
sees  is  wrong,  and  corrects  before  the  jury,  should  operate  a  re- 
versal of  the  cause.     We  must  intend  that  the  jury  were  not  in- 
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fluenced  by  the  erroneous  charge  which  the  court  afterwards  tells 
them  in  plain  and  direct  terms  to  disregard.  We  think  also,  that 
the  actual  injury  done  the  goods  of  the  plaintiff  by  the  levy  upon 
and  seizure  of  them,  may  well  be  recovered  under  this  declara- 
tion. 

We  have  fully  considered  the  other  points  raised  in  the  ar- 
gument of  this  case,  but  as  they  are,  in  our  opinion,  concluded 
by  what  we  have  said  in  this,  and  the  previous  opinion,  pro- 
nounced in  this  cause,  we  should  be  but  repeating  what  we  have 
before  said  to  notice  them  particularly  in  this  place. 

As  to  the  effect  of  the  assignment  made  by  R.  Jones  &  Co., 
three  days  after  the  issuance  of  the  attachment,  the  court  very 
properly  held  that  even  its  fraudulent  execution  could  not  justi- 
fy the  suing  out  of  the  attachment  three  days  previous  to  its 
execution,  unless  the  intent  existed  at  the  time  the  attachment 
was  sued  out.  Clearly,  if  at  the  time  the  attachment  was  sued 
out,  no  good  cause  existed  for  a  resort  to  such  extraordinary 
process,  the  isssuance  of  it  was  wrongful.  If  a  ground  for  an 
attachment  is  shown  to  exist  a  few  days  after  its  issuance,  this 
may  afford  some  evidence  that  the  party  contemplated  it  at  the 
time,  but  this  is  not  the  effect  of  the  charge  asked  upon  the 
subject. 

Upon  a  careful  review  of  the  whole  case,  we  feel  satisfied  that 
there  is  no  error  in  the  record,  prejudicial  to  the  plaintiff  in  er- 
ror, and  that  the  charges  given  were  as  favorable,  and  some  of 
them  perhaps  more  so,  to  the  plaintiff  in  error,  than  the  law 
would  justify.     Let  the  judgment  be  affirmed. 


BOHANNON  vs.  CHAPMAN,  Adm'r. 

1.  Where  the  cause  of  action  accrues  in  this  State,  six  years'  adverse  pos- 
session of  a  chattel  witliin  its  jurisdiction,  by  some  one,  against  whom  suit 
can  at  any  time  be  brought,  is  necessary  to  bar  an  action  of  detinue  for 
its  recovery. 

2.  An  error  that  does  not  operate  to  the  injury  of  the  party  complaining 
furnishes  no  ground  for  reversing  the  judgment. 
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Error  to  the  Circuit  Court  of  Montgomery.    Tried  before  the 
Hon.  Samuel  Chapman. 

This  was  an  action  of  detinue,  instituted  on  the  31st  Decem- 
b«r  1S44,  by  the  defendant  in  error,  as  the  administrator  of  Susan 
R.  Co  igh,  deceased,  against  the  phiintiffin  error,  to  recover  a 
certain  slave  named  in  the  pleadings.  The  declaration  contains 
two  counts.  The  first  is  on  a  bailment,  and  alleges  the  delivery 
of  the  slave  by  the  plaintiff's  intestate,  in  her  life-time,  to  the 
defendant,  the  refusal  to  re-deliver  to  said  intestate  before  her 
death,  or  to  the  plaintiff  as  her  administrator  since,  and  the  un- 
just detention  of  the  slave  from  the  latter.  The  second  count 
avers  the  loss  of  the  slave  by  the  plaintiff's  intestate,  in  her  life- 
lime,  the  finding  by  the  defendant,  the  refusal  to  deliver  on  re- 
quest, either  to  the  intestate  or  her  administrator,  and  the  unjust 
detention  of  the  slave  fiom  the  administrator.  The  defendant 
relied  on  the  pleas  of  non  detinet  and  the  statute  of  limitations 
of  six  years.  The  facts  disclosed  by  the  evidence,  introduced 
by  the  plaintiff  on  the  trial,  are  as  follows:  The  slave  in  con- 
troversy was  the  properly  of  one  Mallett,  at  the  time  of  his  death, 
and  soon  after  went  into  the  possession  of  the  plaintiff's  intes- 
tate, who  was  a  daughter  of  the  said  Mallett,  as  a  part  of  her  dis- 
tributive share  of  her  father's  estate.  About  the  1st  of  February 
1S3G,  Randolph  Mallett,  a  brother  of  the  plaintiff's  intestate, 
and  who  resided  in  Mississippi,  went  to  the  house  of  the  said 
intestate  in  Macon  county,  during  her  absence  from  home,  and 
look  the  slave  off  with  him  to  the  State  of  Mississippi,  where 
ihe  slave  remained  until  the  latter  part  of  the  year  1838,  or  the 
first  of  1839.  Randolph  Mallett  having  died  in  Mississippi  in 
IS3S,  his  administrator.  Baker  Mallett,  took  the  slave  into  his 
possession  and  retained  him  until  the  period  last  named,  when 
he  sent  him  by  his  brother,  Isaac  N.  Mallett,  to  this  Slate,  to  be 
sold  as  the  properly  of  Randolph  Mallett's  estate.  He  was  sold 
at  public  aution,  and  purchased  by  Isaac  N.  Mallett,  who  re- 
tained possession  of  him  in  this  State  from  that  time  until  the 
fall  of  1840,  when  he  sold  him  to  Young  F.  Bohannon.  The 
slave  remained  in  this  Stale  as  the  property  of  Young  F.  Bohan- 
non until  January  1S43,  when  the  said  Bohannon  recnoved  to 
Texas,  taking  the  slave  with  him.  In  the  summer  or  fall  of 
1S43|  said  Bohannon  died,  and  in  December  of  the  same  year, 
45 
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the  slave  was  brought  back  to  this  State  and  has  since  been  in 
the  possession  of  the  defendant,  who  has  during  the  whole  time 
been  a  resident  citizen  of  Alabama.  The  defendant  demurred 
to  the  evidence,  and  the  plaintiff  joined  therein — •whereupon 
the  court  rendered  judgment  for  the  plointiff;  and  this  is  now 
assigned  as  error. 

J.  P.  Saffold,  for  the  pkinlifi'in  error. 

Semple,  for  the  defendant. 

DARGAN,  C.  J. — W  hen  this  cause  was  here  at  a  previ- 
ous term,  we  held  that  a  plaintiff  in  an  action  of  detinue  had 
six  years,  within  which  he  might  sue  in  the  courts  of  this  State^ 
where  the  cause  of  action  accrued  here,  and  that  the  time  the 
defendant  was  absent  from  the  State,  whilst  the  statute  of  limi- 
tations was  running,  mast  be  deducted  in  computing  the  time 
necessary  to  form  the  bar. — Bohannon  v. Chapman,  13Ala.641r 
That  the  defendant  herself  has  ahtaiys  resided  in  the  State  af^ 
fords  her  no  protection,  for  in  ascertaining  the  time,  during 
which  suit  could  have  been  brought,  we  must  deduct  the  time, 
that  those,  through  whom  she  cl3ia>s,  have  been  absent  from  the 
State  and  could  not  be  sued.  There  must  be  an  adverse  pos- 
session of  a  chattel  for  six  years  within  this  State,  in  order  to 
give  a  title  by  the  statute  of  limitations.  Th»s,  if  A.  converts  a 
chattel  of  B.  and  removes  without  the  State,  and  afterwards  re- 
turns and  sells  it  to  C,  when  C"  is  sued,  he  can  add  to  his  own 
possessioa  only  the  time  that  A.  held  it  adversely  in  this  State, 
deducting  the  time  he  was  absent.  Applying  this  rule  to  the 
evidence,  to  which  the  defendant  demurred,  it  is  clear  that  the 
bar  was  not  complete  when  the  suit  was  brought.  The  cause 
of  action  accrued  first  against  llandolph  Mallett,  who  took  the 
slave  from  the  possession  of  the  plaintiff's  intestate  in  February 
1836.  He,  however,  went  directly  to  Mississippi,  carrying  the 
slave  with  him,  and  has  never  sinee  returned  to  this  State. — 
About  the  first  of  November  J.S3S,  as  we  infer  from  the  evi- 
dence, Isaac  N.  Mallett  brought  the  slave  back  to  Alabama  and 
had  him  in  possession,  until  the  fall  of  18-iO,  when  he  sold  him 
to  Young  F.  Bohannon.  In  January  X843;  Bohannon,  through 
vrhom  the  defeudant  claims  title,  went  to  Texas,  carrying  the 
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slave  with  him,  and  there  died  in  June  of  the  same  year,  and 
the  slave  returned  to  Alabama  in  December  1843,  and  went  in- 
to the  possession  of  the  defendant.     The  suit  was  commenced 
on  the  3lst  of  December  1844.     Now  if  we  allow  a  month  from 
the  time  Randolph  Mallett  took  the  slave  until  he  reached  Mis- 
sissippi, and  add  it  to  the  time  when  Isaac  N.  Mallett  returned 
with  the  slave  in  the  fall  of  1S3S,  and  then  deduct  the  time  that 
Bohannon  was  absent  from  the  State  until  his  death,  we  will 
find  the  time,  during  which  Randolph  Mallett,  Isaac  N.  Mallett, 
Bohannon,  and  the  defendant  have  had  the  adverse  possession 
of  the  slave  In  this  State  is  less  than  five  years  and  ten  months. 
There  had  not  been  an  adverse  possession  of  the  slave  for  six 
years,  deducting  the  time  the  parties  in  possession  were  absent 
from  the  State.     It  is  true,  that  this  construction  of  the  statute 
may  in  some  cases  enable  a  plaintiff  to  recover  of  the  vendee, 
when  the  action  would  be  barred  against  the  original  wron"-- 
doer.     Thus,  if  A.  convert  the  chattel  of  B.  and  retain  the  ad- 
verse possession  for  five  years,  and  then  sell  it  to  C,  and  C. 
should  leave  the  Slate,  A.  remaining  in  it,  C.  may  be  sued  after 
he  returns,  although  the  remedy  against  A.  might  be  barred. 
It  must  be  borne  in  mind  that  the  owner  had  one  year  from  the 
lime  of  the  purchase  of  C,  within  which  to  commence  suit 
against  him,  and  C.'s  leaving  the  State  cannot  deprive  him  of 
this  right,  but  the  lime  of  the  absence  of  C.  from  the  State  must 
be  deducted;  otherwise  we  should  hold  that  the  time,  during 
which  some  defendants  may  be  absent  from  the  Slate,  is  not  to 
be  deducted  in  comj)Uting  the  bar.     This  it  appears  to  me 
•would  be  contrary  both  to  the  letter  and  intention  of  the  act. — 
Clay's  Dig.  327,  §84.     We  think  the  court  correctly  rendered 
judgment  on  the  evidence  in  favor  of  the  plaintiff.     This  view 
also  shows  that  the  court  did  not  err  in  overruling  the  demur- 
rer to  the  plaintiffs  replications  to  the  third  and  fifth  pleas. 

But  it  id  insisted  that  the  court  ought  to  have  visited  the  de- 
murrer lo  the  replication  to  the  sixth  plea  back  upon  the  first 
count  in  the  declaration,  as  this  count  was  <lofective.  We  do 
not  think  it  necessary  to  examine  the  sufHciency  of  the  first 
count,  for  if  it  were  admitted  that  the  court  should  have  sus- 
tained the  denurrer  as  to  this  count,  ycl  the  second  count  is 
clearly  good,  and  the  evidence  fully  sustains  it. ,  The  judg- 
ment would,  therefore,  have  been  the  same,  had  the  court  held 
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the  first  count  insufficient.  If  this  was  an  error  it  did  not  in- 
jure the  defendant,  nor  in  the  slightest  degree  affect  the  judg^ 
ment  that  was  rendered. 

L.et  the  judgnaent  be  affirmed. 


FLOYD  vs.  FOUiNTALN,  Guard'n, 

I.  A  bill  of  exceptions,  without  the  seal  of  the  presiding  judge,  does  not 
conform  to  the  requirements  of  the  statnte  and  cannot  be  regarded  as  a 
part  of  the  record. 

Error  to  the  Orphans'  Court  of  Conecuh, 

Watts  and  Jackson,  for  the  plaintiff  in  error. 

Belser  and  Harris,  for  the  defendant. 

PARSONS,  J. — We  cannot  look  to  (he  questions  supposed 
to  be  presented  by  a  bill  of  exceptions,  for  the  reason  that  the 
instrument  relied  on,  as  a  bill  of  exceptions,  cannot  be  received 
as  such.  The  act  that  regulates  the  mode  of  taking  bills  of  ex- 
ceptions is  in  the  following  language.  "If  in  the  trial  of  any  cause, 
either  the  plaintiff  or  defendant  shall  think  himself  agrieved  bj 
the  direction  or  decision  of  any  Judge  of  any  of  the  courts  of 
this  State,  the  party  so  considering  himself  agrieved  may  in  per- 
son or  by  his  counsel  tender  to  the  judge,  giving  such  direction 
or  decision,  a  bill  of  exceptions  to  his  opinion,  stating  the  pohits 
w  herein  he  is  supposed  to  err,  and  the  said  judge  shall  be  bound 
to  sign  and  seal  the  same,  and  said  bill  of  exceptions  so  signed 
and  sealed  shall  be  considered  a  part  of  the  record  of  the  cause. 
— Clay's  Digest,  307.  Under  this  act,  we  think  it  manifest  that 
•the  bill  of  exceptions  itself  must  show  that  it  was  both  signed  and 
sealed  as  such  by  the  presiding  judge.  These  are  the  requisites 
prescribed  by  the  statute,  and  if  we  can  dispenre  with  one,  we 
may  well  dispense  with  the  other.  If  we  could  say  that  a  bill  of 
exceptions  was  good  without  a  seal,  when  the  act  requires  one, 
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we  could  also,  with  the  same  propriety,  say  it  need  not  be  sign- 
ed by  the  judge,  and  thus  by  dispensing  first  with  one,  and  then 
with  another  requisite,  a  bill  of  exceptions  might  be  held  good 
that  had  neither  of  the  legal  requisites  of  one.  The  act  requires 
iJiat  a  bill  of  exceptions  must  be  both  signed  and  sealed  by  the 
presiding  judge,  and  we,  when  the  question  is  made  as  to  the 
sufficiency  of  the  exceptions,  cannot  require  less.  What  shall 
be  considered  a  sufficient  seal,  is  not  the  question  here  raised, 
for  there  is  no  pretence  for  saying  that  the  instrument  contains 
the  slightest  evidence  of  an  intention  to  seal  it  on  the  part  of  the 
judge.  It  is  altogether  without  a  seal,  and  cannot  be  coasider- 
ed  as  part  of  the  record. 

It  is  admitted  by  counsel  that  Fountain  was  duly  appointed 
guardian  of  the  minor  heirs  of  Peter  E.  Coleman,  deceased,  and 
therefore  there  is  no  question  we  can  examine,  the  bill  of  ex- 
ceptions being  excluded.     Let  the  decree  be  affirmed. 


BEVERLY  ET  ALS.  vs.  STEPHENS, 

1.  Whea  the  judgment  entry  recites,  that  the  cause  had  been  "  transfercd 
from  the  United  States  Circuit  Court  for  the  Fifth  Judicial  Circuit  and 
Southern  District  of  Alabama  to  this  court,  by  the  consent  of  parties, 
and  now  on  this  day  came  the  parties  by  their  attornies,  and  by  the 
agreement  of  the  parties,  the  award  of  the  arbitrators  made  in  this  case, 
together  with  the  stipulations  and  the  agreements  extending  the  time 
for  the  camplotion  of  said  arbitrati  )n,  are  filed  and  made  a  part  of  the 
record  in  this  case,"  it  will  be  intended  that  such  recital  is  true,  and  that 
the  court  rendering  the  judgment  had  rightful  jurisdiction  of  the  cause. 

2.  Attornies  at  law  may  submit  matters  in  litigation  in  a  causp,  in  which 
thtjy  are  engaged,  to  arbitration,  and  consent  of  record  that  the  award 
be  made  the  judgment  cf  the  court. 

Error  to  the  Circuit  Court  of  Mobile.      Tried  before  the 
Hon.  John  Bragg. 
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The  facts  are  sufficiently  stated  in  the  opinion  of  the  court 
to  render  it  intelligible. 

LoMAx,  for  the  plaintiffs  in  error : 

No  omission  or  irregularity  in  the  proceedings  in  the  Circuit 
Court  can  be  supplied  by  intendment. — Brown  v.  Wheeler,  3 
Ala.  287  ;  8  Port.  360  ;  Allums  et  al.  v.  Hanley,  8  Ala.  586  ; 
15  ib.  81;  14  ib.  573.  The  first  introduction  of  the  cause  into 
the  Circuit  Court  was  the  rendition  of  the  judgment.  The  re- 
cital in  the  record  is  no  evidence  that  the  suit  was  transfered  to 
that  court. — Saunders  v.  Morse,  3  How.  (Miss.)  Rep.  101. — 
When  the  suit  was  discontinued  from  the  U.  States  Court,  it 
could  only  be  revived  by  new  process.  Had  the  suit  been  re- 
gularly pending  in  the  Circuit  Court,  judgment  could  not  thus 
have  been  had  on  the  award,  the  reference  not  being  made  a 
rule  of  court. — Scarborough  v.  Renolds,  12  Ala.  262;  1  Stephi 
Nisi  Frius^  35-42;  2  Chitty's  Prac.  77  ;  Russell  on  Pow.  of 
Arb.  57-S9;  Owen  v.  Hurd,  2  Term  Rep.  643;  Lessee  of  Bar- 
nett  V.  Eckford,  4  Wash.  Cir.  Ct.  Rep.  325.  These  agree- 
ments do  not  appear  to  be  made  by  attornies  of  the  court. 

Bolls'  assent, 'if  implied,  cannot  affect  the  other  defendants. 
Story  on  Part.  179,  and  1  Steph.  59,  and  references. 

The  judgment  cannot  be  sustained  as  a  judgment  by  confes- 
sion. Such  authority  can  only  be  confered  by  warrant  of  at- 
torney under  seal,  and  the  record  at  least  must  show  that  it  was 
exhibited  and  proven  to  the  court. — See  Hodges  et  al.  v.  Ashurst, 
2  Ala.  301,  and  Bissell  v.  Carville  &  Co.  6  ib.  503. 

Hamilton,  for  the  defendant : 

1.  The  judgment  of  the  court  was  rendered  by  consent  of 
parties.  This  court  nay  well  presume  the  judgment  below  to 
have  been  by  consent  of  parties  in  open  court.  To  all  intent  it 
was  a  judgment  by  confession,  and  no  writ,  declaration  or  for- 
mal suit,  was  necessary. — 2  Ala.  301;  Minor's  Rep.  92-19-125. 

2.  The  action  of  an  attorney  in  a  cause  is  binding  on  his  cli- 
ent.—1  Salk.  86;  6  Johns.  R.  296 ;  3  Porter  R.  269;  11  Ala. 
818.  The  maxim,  '■'■Consensus  tollit  errorem,''''  applies. — Broom's 
Legal  Maxims,  59,  (50  Law  Lib.) 

3.  The  agreements  made  by  counsel  and  by  the  parties,  are 
refered  to  in  the  judgment  entry  and  made  a  part  of  the  record, 
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and  will  be  looked  into  by  this  court,  if  necessary — (2  Ala.  301; 
9  ib.  127) — and  by  these  there  appears  to  have  been  a  suffi- 
cient submission. 

4.  An  attorney  may  submit  a  cause  to  arbitration,  and  may 
extend  the  time. — Watson  on  Awards,  79,  (-59  Law  Lib.) ;  7 
Cranch  Rep.  449;  16  Mass.  R.  396;  12  ib.  47. 

5.  The  statutory  mode  provided  for  an  award  does  not  de- 
prive parlies  of  the  right  to  submit  their  differences  in  any  other 
way.— 1  Ala.  278. 

G.  If  there  was  any  objection  to  the  award,  it  should  have 
been  made  before  the  judgment.  But  the  judgment  is  by 
consent.— 9  Ala.  12S. 

CHILTON,  J. — I.  It  is  insisted  on  the  part  of  the  plain- 
tifTj  in  error,  that  the  record  in  this  case  shows  no  suit  or 
other  proceeding  pending  in  the  Circuit  Court,  on  which  a 
judgment  could  be  rendered  against  them.  We  do  not  think 
this  objection  is  sustained  by  the  record.  It  is  true  the  pro- 
ceedings were  commenced  in  the  Circuit  Court  of  the  United 
States,  holden  at  Mobile,  but  the  record  shows  that,  by  consent, 
the  cause  was  transfered  to  the  Circuit  Court,  where  the  judg- 
ment was  rendered.  This  is  not  only  shown  by  a  recital  in  the 
judgment  entry,  but  it  sufficiently  appears  by  the  agreement  of 
the  counsel  refering  the  cause  to  arbitrators,  and  an  agreement, 
signed  by  the  attornies  of  the  defendants  below,  extending  the 
lime  for  the  arbitrators  to  make  their  award,  which  agreements 
are  made  parts  of  the  record,  as  appears  by  the  judgment  entry. 
This  court  is  constantly  called  upon  to  sustain  judgments  up- 
on the  presumed  verity  of  recitals  in  judgment  entries. — Bar- 
ney V.  Bush,  9  Ala.  345;  Ib.  368;  Spence  v.  Rulledge,  11  ib. 
590;  15  ib.  841;  16  ib.  140;  Ib.  695.  The  case  of  Saunders  v. 
Morse,  3  How.  (Miss.)  Rep.  101,  cited  by  the  counsel,  is  not 
in  point.  There  the  jurisdiction  of  the  court,  to  whicli  it  was 
alleged  the  venue  had  been  changed,  was  attempted  to  be  sus- 
tained by  the  certificate  of  the  clerk  that  the  cause  had  been 
transfered  by  change  of  venue.  It  is  clear  that  such  certificate 
formed  no  part  of  the  record,  and  could  not  be  looked  to. — 
Such  is  the  uniform  practice. 

2.  The  cause  then  being  properly  before  the  Circuit  Court 
of  Mobile,  we  are  unable  to  perceive  any  error  in  the  record. 
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The  attornies  on  each  side  suhmit  the  matter  in  dispute  to  arbi- 
tration, and  their  submission,  with  the  award  of  the  arbitrators 
regularly  made  out,  is  filed  in  court  and  made  part  of  the  record, 
and  the  award  thus  made  out  and  returned  is  made  the  judg- 
ment of  the  court,  the  partus  by  their  atlornits  (qrpenrwg  in 
court  and  agrcchig  thereto.  There  was  no  application  made  to 
open  or  set  aside  this  judgment,  and  there  is  not  any  evidence 
showing  that  the  attornies  acted  in  the  matter,  without  full  con- 
sent and  authority  on  the  part  of  their  clients.  No  objection 
whatever  was  made  to  the  award  in  the  court  below,  and  if  the 
attornies  in  a  cause  can  submit  the  matters  in  controversy  to  ar- 
bitration, and  consent  that  the  award  be  made  the  judgment  of 
the  court,  then  there  is  an  end  of  this  case. 

Mr.  Russell,  in  his  treatise  on  the  Powers  and  Duties  of  Ar- 
bitrators, page  82,  says,  "Attornies  and  solicitors  are  agents 
who  are  clothed  with  peculiar  powers  of  affecting  their  clients' 
interests.  Where  a  person  has  given  an  attorney  any  general 
authority  to  act  for  him  in  legal  proceedings,  the  courts  have 
always  been  inclined  to  hold  him  bound  by  his  attorney's  acts, 
and  yield  with  reluctance  to  any  complaint  that  the  attorney  has 
acted  beyond  or  contrary  to  the  authority  given  him,  in  consent- 
ing to  a  reference."  It  seems  to  be  well  settled  in  England, 
that  attornies,  engaged  in  the  management  of  a  cause,  have 
power  to  submit  it  to  arbitration — (Watson  on  Arbitration,  &c. 
79;  Bacon's  Abr.  tit.  Arbitrament,  &c.  c.) — where  it  is  said  no 
special  authoriiy  is  required  for  that  purpose.  The  American 
authorities  are  not  altogether  so  uniform,  but  the  decided  weight 
of  authority  is  in  favor  of  the  power. — See  Denton  v.  Noyes,  6 
Johns.  Rep.,  (per  Kent,  C.  J.,)  300;  1  Dall.  164;  Holker  et  al. 
V.  Parker,  7  Cranch,  43G;  1  Monr.  377;  16  Mass.  Rep.  396— 
see  the  English  cases  cited  by  Russel  &  Watson,  svjjra.  We 
think  the  better  opinion  is,  that  attornies  may  submit  matters  in 
litigation  in  the  cause,  in  which  they  are  engaged;  to  arbitration, 
and  cotisent  of  record  that  the  award  may  he  made  the  judgment 
of  the  court,  as  in  this  case.  It  was  early  settled  by  our  prede- 
cessors, that  an  attorney  may  sufter  judgment  by  confession, 
without  exhibiting  any  warrant,  if  he  appear  in  the  cause. — Hill 
V.  Lambert  et  al.  (Minor's)  Ala.  R.  91;  lb.  19;  lb.  125.  And 
the  appearance  of  counsel  for  a  party  has  uniformly  been  held 
to  dispense  with  service  of  process  on  the  party  himself,  and 
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this,  whether  the  attorney  was  employed  or  not,  if  the  record 
shows  an  appearance, — the  remedy  in  such  case  being  against 
the  attorney  for  his  unauthorised  act. — See  Gilbert  v.  Lane,  3 
Port.  Rep.  2G7;  Bissell  et  al.  v.  Carville  &  Co.  6  Ala.  R.  503. 
So  also,  his  solemn  admissions  made  in  the  progress  of  the  trial 
are  binding  upon  his  client. — Stack  &  Moore  v.  Kenan's  Ex'rs, 
11  Ala.  820.  In  the  case  before  us,  the  counsel  for  the  de- 
fendants below  consented  of  record,  upon  the  trial,  that  judg- 
ment might  be  entered  for  the  plaintiff,  which  was  accordingly 
done.  Now  without  stopping  to  inquire  whether  the  authority 
of  an  attorney  to  submit  to  arbitration  extends  to  the  vacation 
between  the  courts,  or  may  only  be  exercised  in  court,  we  think 
the  acceptance  of  the  award,  and  the  consent  in  court  appear- 
ing of  record,  that  it  be  made  the  judgment  of  the  court,  is  al- 
together sufficient,  and  as  effectual  to  bind  the  defendants,  as  if 
the  award  had  strictly  conformed  to  the  statute.  Any  other 
decision  would  epibarrass  the  administration  of  justice  in  our 
courts,  and  constantly  devolve  upon  them  the  necessity  of  in- 
stituting inquiries  into  the  authority  of  attornies.  Besides,  it 
would  deprive  attornies  at  law  of  that  discretion  reposed  in  them 
for  the  benefit  of  their  clients,  the  proper  exercise  of  which 
rarely  fails  to  advance  the  interest  of  suitors,  while  it  facilitates 
the  business  of  the  courts.  If  they  transcend  their  authority, 
the  law  does  not  leave  the  injured  client  remediless,  but,  in  most 
cases,  arms  him  with  effective  summary  means  of  redress. — 
This  observation  is  not,  however,  suggested  by  any  thing  ap- 
pearing in  this  case ;  as  there  is  nothing  whatever  tending  to 
show  that  the  counsel,  engaged  in  the  cause  in  the  court  below, 
transcended  their  authority,  or  contravened  the  wishes  of  their 
clients.  Indeed,  as  to  one  of  them,  (Botts,)  the  record  shows 
expressly  the  reverse,  for  he  is  a  party  in  proper  person  to  one 
of  the  agreements  providing  for  the  arbitration,  and  signs  for  the 
other  defendants.  We  lay  no  stress,  however,  upon  what  he 
has  done  in  the  matter  of  the  reference,  since  in  our  opinion, 
the  judgment  is  good,  without  regarding  it.  The  cases  re- 
fered  to  by  the  counsel  for  the  plaintiffs  in  error,  of  Hodges  et 
al.  V.  Ashurst,  2  Ala.  301,  and  Bissel  v.  Carville,  6  ib.  503,  are 
cases,  where  judgments  were  confessed,  as  shown  by  the  en- 
tries of  record,  underauthority  purporting  to  have  been  confered  by 
powers  of  attorney,  which  were  not,  however,  made  portions  of 
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the  record ;  yet,  being  recited  in  the  judgment  entries,  it  was 
held,  that  the  judgments  were  correct.  The  principle  of  these 
decisions  does  not  militate  against  the  authority  of  an  attorney 
to  consent,  upon  the  hearing  of  the  cause,  that  judgment  may 
go  against  his  client  for  a  certain  sum.  We  see  no  difference 
in  principle  in  permitting  a  judgment  to  be  rendered,  as  it  was 
here  done,  and  the  attorney's  withdrawing  a  plea  and  permitting 
judgment  to  be  entered  7iil  dick. 

Our  conclusion  is,  that  the  judgment  of  the  Circuit  Court 
must  be  affirmed. 


STRONG'S  EX'RS  vs,  BREWER. 

1.  The  mark  of  a  party  to  an  inatrument,  like  his  hand-writing,  may  bo 
proved  by  a  wituess,  who  is  sufficiently  acquainted  with  it,  as  to  be  able  to 
testify  that  he  believes  it  to  be  his. 

2.  J.  S-  executed  to  W.  S.  a  deed  of  gift  of  all  his  property,  both  real  and 
personal,  and  W.  S.,  at  the  same  time,  executed  to  J.  S.  a  bond,  condi- 
tioned that  he  would  let  him  retain  possession  of  the  property  during  bis 
life  and  the  life  of  his  wife,  or  until  lie  should  think  proper  to  make  a  di- 
vision of  said  property  among  his  children.  J.  S.,  subsequently,  whilst 
living  in  the  State  of  Missouri,  made  a  deed  of  gift  of  a  portion  of  the  pro- 
perty, consisting  of  slave?,  to  one  of  his  daughters  and  her  husband,  who 
at  the  same  time  cxacuteda  bond,  binding  themselves  to  hire  said  slaves 
to  him  during  his  life  anl  the  life  of  his  wife.     //  Id — 

1.  That  the  deed  of  gift  from  J.  S.  to  W.  S.,  and  the  bond  from  W.  S.  to 
J.  S.,  constitute  parts  of  one  and  the  same  transaction,  and  must  be 
construed  together  in  ascertaining  the  intention  of  the  parties. 

2.  That  thus  construed,  it  is  clear,  that  J.  S.  intended  to  reserve  to  hira- 
seif  aiife  estate  in  the  property,  with  power  to  defeat  the  title  of  W. 
S  ,  at  any  tim;,  by  a  division  of  it  among  his  children. 

3.  That  there  is  no  such  repugnance  betsveen  the  deed,  and  the  pow- 
er reserved  in  the  condition  of  the  b  )nd,  as  will  render  the  condition 
void,  and  vest  the  title  to  the  property  absolutely  in  W.  S 

4.  That  tha  power  reserved  to  J.  S.,  there  being  no  mode  pointed  out  for 
its  execution,  could  be  executed  by  deceased,  with  a  stipulation  that 
his  donee  should  allow  bim  to  retain  the  possession  during  his  life. 

5.  That  au  absolute  sale  of  the  property  to  W.  S  ,  made  subsequently  to 
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the  execution  of  t!ie  deed  by  J.  S.,  to  his  daughter  and  her  hutband, 
could  not  defeat  their  rights,  although  such  sale  was  founded  on  valua- 
ble consideration. 

3.  The  issue  ((fa  female  slave,  born  during  the.  continuance  of  a  life  estate* 
belong  to  the  remainder-man,  upon  its  termination. 

4.  The  declarations  of  a  donor,  made  subsequently  to  the  execution  of  the 
deed  of  gift,  are  not  admissible  to  prove  it  fraudulent. 

Error  to  the  Circuit  Court  of  Fayette.  Tried  before  the 
Hon.  Geo.  Goldthwaite. 

The  facts  of  this  case  appear  sufficiently  in  the  opinion  of 
the  court. 

J.  L.  Martin,  for  the  piaintifFs  in  error — cited  and  relied  on 
the  following  authorities  for  a  reversal  of  the  judgment:  Brewer 
V.  Strong's  Ex'rs.,  10  Ala.  961;  Scott  v.  Baber,  13  Ala,  1S2; 
Paysant  v.  Ware  &  Barringer,  1  Ala.  161. 

Peck,  for  the  defendant. 

1.  The  objection  does  not  go  the  sufficiency  of  the  proof 
to  authorise  the  paper  to  be  read  to  the  jury,  but,  only  to  the 
mode  of  proving  it.  If  the  witness  was  acquainted  with  the 
character  of  the  party's  mark,  from  having  often  seen  him  make 
it,  why  not  as  well  speak  of  it,  as  of  a  name?  The  mark  of  one, 
who  is  unable  to  write  his  name,  is  ofien  as  easily  recognised 
as  many  signatures.  The  evidence,  therefore,  was  not  incompe- 
tent; the  credit  to  be  given  to  it  was  for  the  jury. 

2.  The  second  and  third  excepiions  may  well  be  considered 
together,  as  both  refer  to  the  declarations  of  Johnson  Strong, 
offered  to  be  proved  by  the  plaintiff  in  error,  and  excluded  by 
the  Court.  These  declarations  are  alleged  to  have  been  made, 
after  the  execution  bodi  of  the  deed  of  IS  12  and  1818,  and 
were  offered  to  prejudice  the  recovery  of  the  defendant  in  er- 
ror. They  were  not  made  in  die  presence  of  the  defendant  in  error, 
nor  was  it  proved  that  he  knew  they  hail  been  made.  They  were 
therefore,  wholly  incompetent  lo  defeat  the  title  of  the  defend- 
ant in  error. — Julian  et  al  v.  Reynolds,  et  al.  8  Ala.  080,  684: 
1  Greenl.  Ev.,  ^  190;  Hoberson,  adm'r.  v.  Bevone,  2  Hay w ood| 
164. 

3.  The  remaining  objections  arise  on  the  charges  given  to  the 
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jury  by  the  court,  and  asked  to  be  given,  and  refused.  These 
objections  will  be  answered  in  the  order  in  which  they  appear 
in  the  bill  of  exceptions;  and  first,  the  first  charge  relates  to  the 
construction  given  by  the  court  to  the  deed  of  gift  of  Johnson 
Strong,  made  to  the  testator  of  the  plaintiffs  in  error,  in  the  year 
1812,  and  the  contemporaneous  bond,  executed  by  said  testator 
to  the  said  Johnson  Strong,  and  to  the  deed  of  gift,  made  by 
the  said  Johnson  Strong  to  the  defendant  in  error  and  his  wife, 
made  in  Missouri,  in  the  year  1818,  and  the  agreement  made  at 
same  lime  by  defendant  and  his  WMfe.  to  hire  the  slaves  mention- 
ed in  the  latter  deed  of  gift  to  Johnson  Strong,  during  the  life 
of  the  donor  and  his  wife.  The  court,  in  substance,  charged 
the  jury,  that  the  first  deed  of  gift  and  bond  were  to  be  con- 
strued as  one  transaction,  and  that  by  the  bond,  a  right  was  re- 
served to  Johnson  Strong  to  defeat  the  estate  of  the  testator  of 
the  plaintiffs  in  error  under  the  deed  of  gift,  by  making  a  divi- 
sion of  the  property  among  his  children,  and  that  the  deed  of 
gift  by  Johnson  Strong  to  defendant  in  error  and  his  wife,  with 
the  contemporaneous  agreement  or  covenant  to  hire  the  slaves 
was,  as  far  as  it  went,  considered  with  the  other  deeds  made  at 
the  same  time  to  his  other  children,  a  division  or  the  property, 
and  pro  tanto,  defeated  the  estate  of  the  testator  of  the  plaintiff  in 
error,  in  the  property  so  divided.  The  correctness  of  this  charge 
is  sustained  by  the  following  cases. — Seawell  v.  Henry^  9  Ala. 
2Q,  32;  Scott  v.  Baber,  13  Ala.  182,  and  Elliott  v.  McClelland, 
at  this  term.  If  this  charge  was  properly  given,  then  the  three 
succeeding  charges  asked  were  rightfully  refused. 

4.  The  next  charge  involves  the  question,  if  it  can  be  said  to 
be  a  question,  who  is  entitled  to  the  issue,  the  tenant  for  Hfe,  or 
the  remainder-man.  The  plaintiffs  in  error  requested  the  court 
to  charge  the  jury,  that  the  issue  belonged  to  the  tenant  for  life, 
which  the  court  refused  to  do.  The  following  authorities  show 
that  the  court  was  right. — 1  Haywood,  234;  3  Hawks  Rep.  456; 
Wilks'  Adm'r.  v.  Geer,  et  al.  14  Ala.  437.  The  court  also 
properly  charged  the  jury,  that  the  defendant  in  error  had  no  right 
of  action  to  recover  the  issue,  during  the  life  of  the  donee,  who 
was  also  tenant  for  life. 

5.  The  last  charge  asked  was  properly  denied.  I  was  una- 
ble, on  the  trial  in  the  court  below,  to  see  the  drift  of  this  charge, 
and  I  confess  I  am  blind  now,  as  I  was  then.  It  is  perfectly  clear 


JANUARY  TERM,  1850. 709 

Strong's  Ex'rs  v.  Brewer. 

that  Johnson  Strong  had  a  right  to  the  possession  and  use  of 
the  slaves,  during  his  hfe,  and  having  this  right,  he  might  well 
sell  it;  he  could  not  however,  sell  more,  and  having  sold  it  to  the 
testator  of  the  plaintiffs  in  error,  it  is  equally  clear,  he  could  not 
be  guilty  of  an  unlawful  detainer,  during  the  life  of  the  said  John- 
son Strong,  but  that,  after  the  death  of  the  said  Johnson  Strong, 
they  may  be  charged  as  executors.  This  is  the  very  question 
decided  in  this  case,  when  it  was  here  before. — Brewer  v.  Strong's 
Ex'rs.  10  Ala.  961. 

DARGAN,  C.  J. — This  w^s  an  action  of  detinue,  brought 
by  the  defendant  against  the  plaintiffs  in  error,  to  recover  five 
slaves.  Pleas  non  dctinet,  and  statute  of  limitations.  On  the 
trial,  a  bill  of  exceptions  was  taken,  which  presents  the  follow- 
ing facts.  In  the  year  1812,  Johnson  Strong  made  a  deed  of 
gift  to  his  son  William  Strong,  the  defendant's  testator,  of  all  his 
property,  both  real  and  personal,  and  at  the  same  time  took  a 
bond  from  William  in  the  penalty  of  six  thousand  dollars,  condi- 
tioned that  William  Strong  should  let  Johnson  Strong,  the  do- 
nor, have  the  possession  of  the  property,  during  his  life  and  the 
life  of  his  wife,  or  until  Johnson  Strong,  the  donor,  should  think 
proper  to  make  a  division  of  said  property  amongst  his  other  lega- 
atees.  The  deed  from  Johnson  Strong  conveyed  to  William, 
together  with  seven  other  negroes,  a  negro  woman  named  Poll, 
and  her  child,  and  it  was  shown  that  the  slaves  sued  for  were  the 
children  of  Poll,  and  Nelly,  who  washer  daughter.  After  the 
execution  of  this  deed  and  bond;  Johnson  Strong  removed  to 
Missouri,  and  whilst  there,  in  the  year  1818,  executed  to  Isaac 
Brewer  and  his  wife,  who  was  the  daughter  of  Johnson  Strong, 
a  deed  of  gift,  by  which  he  conveyed  to  them  the  negro  woman 
Poll  and  her  two  children,  Gabriel  and  Hannah,  and  took  from 
them  an  obligation,  purporting  to  be  signed  by  Isaac  Brewer, 
and  Elizabeth,  his  wife,  by  which  they  bound  themselves  to  hire 
said  slaves  to  Johnson  Strong,  during  the  life  of  himself  and  wife. 
This  obligation  was  signed  by  Elizabeth  Brewer,  who  could 
write,  but  it  purported  to  be  signed  by  Isaac  Brewer,  by  making 
his  mark  in  the  shape  of  a  cross,  his  name  being  written  at  length 
by  some  other  person.  To  prove  the  execution  of  this  ohliga- 
tion,  the  plainlifi*  introduced  his  son  as  a  witness,  who  testified  to 
the  haud-wriling  of  his  mother,  and  also  slated  (tiat  he  knew  the 
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mark  of  his  father,  and  the  mark  attached  to  the  foot  of  the  in- 
strument, he  believed  to  be  his  father's  mark.     The  defendant 
objected  to  this  mode  of  proving  the  instrument,  on  the  ground 
that  a  mark,  differing  from  an  ordinary  signature,  could  not  be 
proved  in  the  manner  proposed,  but  the  objection  was  overruled 
by  the  court.     The  general  rule,  which  admits  of  proof  of  the 
hand-writing  of  a  party,  is  founded  on  the  reason,  that  in  every 
person's  manner  of  writing  there  is  a  peculiar  prevailing  charac- 
ter, which  distinguishes  it  from  the  hand-writing  of  every  other 
person,  and  therefore,  that  one,  who  knows  the  hand-writing  of 
the  party,  is  competent  to  testify  to  it.     This  kind  of  evidence 
too,  like  all  other  probable  evidence,  admits   of  every  degree, 
from  the  lowest  presumption  to  the  highest  moral  certainty. — 
1.  Phil.  Ev.,  4S4.     The  degree  of  weight  to  be  attached  to  it 
depends  not  only  upon  the  character  of  the  witness,  but  also  upon 
the  opportunity  he  has  had  of  acquiring  a  knowledge  of  the  par- 
ty*s  hand-writing.     It  may  be  more  difficult  to  acquire  a  knowl- 
edge of  a  simple  mark,  by  which  an  illiterate  man  executes  a 
deed,  than  the  knowledge  of  the  hand-writing  of  one,  who  can 
write  his  name  in  full,  but  we  cannot  perceive  why  it  may   not 
be  done.     In  some  instances,  the  peculiarity  may  be  as  strong  as 
that  which  marks  the  characters  of  one  who  can  write,  and    in 
other  instances,  not  perhaps  so  great;  yet  in  all,  we  apprehend, 
would  be    found  something  distinct  and  peculiar,  which  would 
enable  one,  who  had  frequently  seen  the  party  make  his  mark, 
to  know  it.     We  can,  therefore,  see  no  reason  why  one,  who  has 
frequently  seen  a  party  make  his  niark  to  deeds  or  other  writings, 
and  who  can  testify  that  he  believes  that  he  knows  it,  may  not 
be  permitted  to  prove  the  execution  of  a  deed  thus  subscribed. 
We  are  somewhat  surprised  that  we  can  6nd  but  one  case  in 
which  this  questio:^  arose,  and  that  is  the  case  of  George  v.  Sur- 
ry, 1  Mood,  and  Malk.  516,  referred  to  in  Cowen  and  Hill's 
notes  to  Phil,  Ev.,  vol.  8,  1323,  in  which  it  was  held,  that  a  wit- 
ness who  had  seen  the  party,  whose  signature  he  was  called  to 
prove,  make  her  mark,  might  be  permitted  to  testify  to  the  exe- 
cution of  the  instrument.     We  do  not  think  the  court  erred  in 
admitting  this  evidence.     It  could  not  be  rejected  as  illegal,  but 
its  weight  was  for  the  jury.  The  evidence  also  showed,  that  af- 
ter the  execution  of  the  deed  in  1818,  by  which  Johnson  Strong, 
conveyed  the  sj^ave  Poll  and  her  children  to  the  plaintiff;  he  re- 
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moved  to  Alabama,  and  lived  for  several  years  with  bis  son  Wil- 
liam, to  \vho:n  the  deed  in  1812  was  executed;  and  that  in  the 
year  1S33,  they  had  a  settlement  of  accounts  for  money  advanced 
by  William  Strong  in  removing  him,  Johnson  Strong,  and  bis 
family,  from  Missouri.  Upon  this  settlement,  it  was  ascertained 
that  Johnson  Strong,  the  father,  was  indebted  to  William,  his 
son,  in  the  sum  of  seven  hundred  dollars,  and  in  payment  thereof 
he  executed  to  him  an  absolute  bill  of  sale  to  the  slave  Gabriel,  who 
is  one  of  the  slaves  sued  for.  In  the  year  1841,  .Johnson  Strong, 
alleging  that  he  was  too  old  to  have  the  care  of  property,  bad  a 
public  sale,  at  which  W^illiam  purchased  the  slaves  John  and 
Nelly,  and  her  child  Mary,  and  took  them  into  his  possession, 
which  he  retained  until  bis  death.  It  was  also  shown  that  Wil- 
liam Strong,  the  son,  died  before  Johnson  Strong,  and  that  upon 
the  death  of  William,  the  slaves  came  into  the  possession  of  the 
defendants  as  his  executors.  It  also  appeared  that  the  slave 
James  was  a  son  of  Nelly,  and  was  born  after  the  death  of  Wil- 
liam Strong,  and  that  Johnson  Strong  died  in  the  year  1849. 
Upon  this  proof,  the  court  charged  the  jury  that  the  deed,  exe- 
cuted by  Johnson  Strong  in  the  year  1812,  and  the  bond  exe- 
cuted by  William  to  him  at  the  same  lime,  constituted  but  one 
transaction,  and  jhat  under  the  terms  of  the  bond,  executed  by 
William  Strong,  Johnson  Strong  bad  the  right  to  defeat  the 
estate  conveyed  to  William,  by  making  a  division  of  the  proper- 
ty among  the  children  of  Johnson  Strong,  and  that  the  execu- 
tion of  the  deed  in  1818  to  Isaac  Brewer  and  wife,  and  the  con- 
temporaneous covenant  executed  by  them,  was,  so  far  as  it  went, 
a  division  of  the  property,  and  j/ro  tanto,  defeated  the  right  of 
W^illiam  Strong  under  the  deed  of  1812.  The  defendants  re- 
quested the  court  to  charge  the  jury  that  the  bond  of  William 
Strong  to  his  father  deprived  him  of  the  right  to  retain  posses- 
sion of  the  property,  after  be  bad  made  a  division  of  it  amongst 
bis  children,  and  also  that  it  was  void,  as  being  repugnant  to  the 
estate  conveyed  by  the  deed  of  Johnson  Strong  to  William, 
which  charges  the  court  refused  to  give.  The  defendants  also 
requested  the  court  to  charge  the  jury  that  the  plaintiff  under  the 
deed  of  1818  took  no  right  to  the  increase  of  Poll,  which  was 
also  refused.  The  court  was  further  requested  to  charge  the 
jury  that  if  William  Strong  died  before  Johnson  Strong,  his  fa- 
ther, then  William  in  his  life  time  was  not  guilty  of  an  unlawfid 
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detainer,  and  consequently  the  defendants  were  not  chargeable 
as  his  executors,  which  was  also  refused,  and  the  defendants  ex- 
cepted to  the  charge  given,  and  also  to  the  refusal  of  the  court 
to  give  the  instructions  requested. 

There  can  be  no  doubt  but  that  the  deed  of  1812,  executed 
by  Johnson  Strong  to  his  son  William,  and  the  bond,  executed 
at  the  same  time  by  William  to  his  father,  must  be  construed 
together  as  parts  of  the  same  contract.  In  the  case  of  Jack- 
son, ex  dem.  of  Watson  v.  McKinney,  3  Wend.  233,  a  mother 
executed  a  deed  of  a  house  and  lot  to  her  two  sons  in  fee,  and 
took  from  one  an  instrument  in  writing  of  the  same  date,  de- 
claring that  the  intention  of  the  parties  was  that  the  grantor 
should  hold  and  enjoy  the  property  during  her  natural  life — it 
was  held  that  both  instruments  were  parts  of  the  same  contract, 
and  thus  construed,  the  grantor  bad  an  estate  for  life  in  the 
premises.  So  in  the  case  of  Stephens  v.  Baird,  9  Cowen,  274, 
it  is  said  that  several  instruments  in  writing,  passing  between 
the  same  parties  at  the  same  time,  in  reference  to  the  same  sub- 
ject matter,  must  be  taken  as  parts  of  the  same  transaction,  and 
make  but  one  agreement. — See,  also,  Glassel  v.  Chapman,  13 
Ala.  50.  In  the  case  of  Doe  on  the  demise  of  Holman  v. 
Crane  et  al.,  we  said  that  it  had  so  often  been  decided,  that 
it  is  now  the  settled  rule,  that  several  instruments  in  writing, 
executed  at  the  same  time,  between  the  same  parties,  in  re- 
ference to  the  same  subject  matter,  constitute  but  one  agree- 
ment, and  from  all  of  them  the  intention  of  the  parties  must  be 
gathered,  in  giving  effect  to  the  contract.  Construing  then  the 
deed  and  the  bond  of  1812,  executed  by  Johnson  and  William 
Strong,  as  one  contract,  what  was  the  intention  of  the  parties? 
It  is  manifest  that  Johnson  Strong,  the  father,  intended  to  re- 
serve a  life  estate  to  himself  in  the  property,  with  a  power  to 
divide  it  amongst  his  children,  as  he  might  see  proper.  This 
division  he  had  the  right  at  any  time  to  make,  and  he  could  well 
designate  when  his  children  should  come  into  the  actual  pos- 
session of  such  part  as  he  might  see  proper  to  allot  to  each. 
Nor  is  there  such  repugnance  between  the  powers,  reserved  to 
the  father  in  the  condition  of  the  bond,  and  the  deed,  executed 
by  him  to  his  son  William,  as  will  render  the  condition  of  the 
bond  void,  and  vest  the  title  to  the  property,  conveyed  by  the 
deed  of  1812,  absolutely  and  unconditionally  in  him.     By  the 
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deed  the  property  is  conveyed  to  Wrlliam  Strong;  by  the  bond, 
the  father,  Johnson  Strong,  reserves  a  hfe  estate,  with  the  pow- 
er of  disposing  of  the  preperty  amongst  his  children  only.  If 
he  failed  to  execute  tha-t  power,  upon  his  death,  the  property 
would  pass  absolutely  and  unconditionally  to  William  Strong 
by  the  deed;  b«it  the«xecMtion  of  the  power,  reserved  to  t4ie 
father,  would  defeat  the  title  of  William.  This  was  the  inten- 
tion of  the  parties,  and  we  can  give  fidl  -effect  to  it,  -without  d^- 
troying  either  instrument.  Indeed  they  both  constitute  a  con- 
tract, i-Uat  (\\c  parties  were  capable  of  making,  and,  constrtied 
together,  there  is  no  inconsistency  or  repugnancy  in  tke  agree- 
ment. As  Johnson  Strong  then  had  a  life  estate  in  the  pro- 
perty, with  power  to  divide  it  amongst  his  children,  as  he 
might  see  fit,  he  could  execute  that  power  by  deed  in  his 
life-lime,  as  no  specific  mode  was  pointed  out  in  the  instrument 
creating  the  power,  in  which  it  should  be  executed  ;  awd  he 
could  stipulate  that  his  donee  under  the  power  should  suffer 
him  to  retain  possession  of  the  property  during  his,  the 
donor's,  life.  The  deed,  therefore,  to  Isaac  Brewer  and  wife, 
executed  in  IS  18,  and  their  covenant,  which  amounts  to  aii 
agreement  that  Johnson  Strong  should  retzin  the  possession  of 
the  property  during  the  life  of  himself  and  his  wife,  gave  the 
slaves  named  in  the  deed  to  Brewer,  with  the  reservation  of  a 
life  estate  in  tl>e  tlonor,  and  after  his  death.  Brewer  became  en- 
titled to  tiie  property.  This  iteing  the  corniition  of  his  rights, 
they  were  not  defeated,  under  the  facts  of  this  case,  by  the  sub- 
sequent sale  of  the  slaves  by  Johnson  Strong,  the  donor,  to 
William  Strong,  even  if  such  a  sale  was  upon  a  valuable  con- 
sideration.— See  Lyde  et  al.  v.  Taylor  and  others,  decided  at 
the  prcoent  term,  and  cases  there  cil<jd. 

It  \a  the  rule  that  children  of  a  female  slave,  born  during  the 
continuance  of  a  life  estate,  belong  to  the  remainder-man,  upon 
the  determination  of  the  estate  for  life. — Wilks,  adm.  v.  Greer, 
14  Ala.  437,  and  cases  there  cited.  There  was  no  error,  there- 
fore, In  the  court  refusing  to  give  the  charge,  that  the  slaves 
born  after  the  execution  of  the  deed,  in  the  year  1818,  could 
KOt  be  recovered. 

The  court  also  properly  excluded  the  declarations  of  John- 
tfOQ  Strong,  made  after  the  execution  of  the  deed,  tending  to 
prove  it  was  fraudulent  as  against  his  creditors.  'I'his  has  been 
46    . 


714 


ALABAMA. 


Cox  V.  Davis. 


so  often  ruled  by  this  court,  that  it  wouW  serve  no  purpose  to 
refer  to  the  cases. 

When  this  case  was  before  this  court  at  a  prevk>us  term,  it 
was  decided  that  the  action  of  detinue  could  be  maintained 
against  the  defendants  in  their  representative  character,  although 
the  cause  of  action  did  not  accrue  until  after  the  death  of  the 
testator,  upon  proof  that  the  testator  was  possessed  of  the  slave* 
before  his  death,  and  that  they  came  to  the  possession  of  the 
defendants  as  executors. — 10  Ala.  961. 

We  perceive  no  error  in  the  record,  and  the  judgment  must 
be  affirmed. 


COX  vs.  DAVIS. 


1.  A  prior  possession  of  land,  accompanied  y>iih  acts  of  owncrdbip,  b^ 
one  through  whom  the  plaintiff  deduces  title,  will  authorise  a  recovery 
against  a  defendant,  who  is  afterwards  found  in  possession,  without  title 
or  claim  to  the  premises. 

2.  A  sale  of  the  land  of  a  decedent,  made  in  pursuance  of  a  decree  of  the 
Orphans'  Court,  in  a  case  in  which  its  jurisdiction  has  rightfully  attached) 
cannot  be  collaterally  impeached,  although  the  record  may  abound  with 
irregularities  sufficient  to  reverse  the  decree  in  an  appellate  court. 

3.  If  the  subscribing  witnesses  to  a  deed  have  left  the  State  or  are  incom- 
petent from  interest,  proof  of  the  handwriting  of  the  grantor  alone  is 
sufficient  to  admit  it  in  evidence. 

4.  Where  a  statute  of  limitations  is  changed  before  it  has  perfected  a  bar, 
and  a  different  period  prescribed,  the  time  that  has  expired  is  to  be  ex- 
cluded, and  the  full  term  fixed  by  the  new  law  must  elapse,  after  its  pass* 
age,  before  the  bar  is  complete. 

5.  The  proviso  to  t\je  1st  section  of  the  act  of  limitations  of  1843  was  in- 
tended solely  to  prevent  its  retrospective  operation,  in  cases  where  lands 
had  theretofore  been  sold  under  the  decree  of  a  court  of  chancery,  to  sat- 
isfy a  mortgage,  deed  of  trust,  or  other  incumbrance,  and  does  not  affect 
in  any  way  the  second  section  of  the  act. 


Error  to  the   Circuit  Court   of  Bibb. 
Hoja.^  Ji)iiD  D.  Phelaa. 


Tried  before  the 
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David  E.  Davis  brought  his  action  of  trespass  to  try  titles 
against  Samuel  H.  Cox,  in  the  Circuit  Court  of  Bibb  county, 
on  the  20th  day  of  Matrch  1848.  The  lands  sued  for  are  lot 
number  1,  in  the  town  of  Maplesville,  in  section  12,  township 
21,  range  12,  and  also  an  adjoining  lot,  in  range  13,  in  the 
south-west  quarter  of  section  7,  township  21  and  range  13,  on 
the  north  side  of  the  Tuskaloosa  and  Montgomery  road,  and 
immediately  east  of  lot  number  one.  The  pleas  were,  not 
guilty,  and  the  statute  of  limitations  of  ten  years.  The  plain- 
tiff below  recovered,  and  the  bill  of  exceptions,  which  was  ta- 
kea  by  the  defendant,  shows  title  in  plaintiff  below,  as  follows : 

1.  That  David  S.  Boyd  had  been  in  possession  of  said  lots 
previous  to  the  time  when  Cox  went  into  possession,  and  Boyd 
had  erected  a  store-house  on  lot  number  one. 

2.  That  said  Boyd,  by  his  deed  bearing  date  the  10th  day  of 
December  1836,  conveyed  the  said  lots  to  A.  C.  Harrison. 

3.  That  A.  C.  Harrison,  by  his  deed  of  the  lOih  day  of  Jan- 
uary 1837,  conveyed  the  said  lots  to  James  J.  Harrison. 

4.  That  Silas  M.  Smith,  as  administrator  de  bonis  non  of 
James  J.  Harrison,  then  deceased,  by  his  deed  of  the  17th  day 
of  March  1848,  conveyed  the  said  lots  to  David  E.  Davis,  the 
plaintiff  below. 

5.  A  transcript  from  the  Orphans'  Court  of  Pickens  county, 
showing  the  appointment  of  Smith  as  administrator  de  bonis  non 
of  James  J.  Harrison,  deceased;  the  petition  of  the  administra- 
tor for  leave  to  sell  the  lots  for  more  equal  division  among  the 
heirs  of  his  intestate;  the  order  of  sale  by  the  Orphans'  Court; 
the  administrator's  sale  and  report  thereof,  and  the  order  of  con- 
firmation and  the  conveyance  accordingly,  which  has  been  al- 
ready slated.  These  proceedings  will  more  fully  appear  by 
the  opinion  of  the  court,  so  far  as  they  have  been  objected  to 
by  the  counsel  of  the  plaintiff  in  error. 

The  defendant  below  proved  that  he  went  into  possession  of 
said  lots  some  time  in  December  1830,  and  continued  until  the 
time  of  the  trial,  but  it  does  not  appear  by  the  bill  of  exceptions 
that  he  had,  or  claimed  any  right. 

Henry  W.  Cox,  for  the  plaintiff  in  error. 

A.  B.  Moore,  for  the  defendant. 
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PARSONS,  J. — As  Boyd  had  possession  of  the  lots  and 
made  valuable  improvements  thereon,  before  the  possession  of 
the  defendant  below  commenced,  and  as  the  plaintiff  below  de- 
rived his  title,  by  several  successive  conveyances  from  Boyd, 
the  former,  upon  these  facts  alone,  could  rocover  against  Cox, 
the  defendant  below,  who  was  in  possession,  without  any  title  or 
claim  of  right.  It  was  not  necessary,  in  this  case,  to  show  a 
paper  title  in  Boyd. — Badger  v.  Lyon,  7  AJa.  564;  McCall  v. 
Doe  ex  dem.  Pryor,  at  this  lerni.  The  counsel  for  the  plaintiff 
in  error  has,  however,  made  many  objections  to  the  documen- 
tary evidence  of  the  title  of  the  plaintiff  below,  and  we  will  con- 
sider them  all.  though  not  in  the  order  in  which  his- assignment 
of  errors  presents  them.  He  objected  to  the  transcript  of  the 
proceedings  of  the  Orphans'  Court,  under  which  the  sale  to  the 
plaintiff  below  was  made  by  the  administrator^ — 1st,  because  it 
does  not  appear  thereby,  as  he  contends,  that  the  Orphans* 
Court  had  jurisdiction  of  the  intestate's  real  estate.  2d,  be- 
cause the  petition  showed  that  all  the  heirs  were  minors.  3d, 
because  it  does  not  appear  that  tiie  Orphans'  Court,  upon  the 
filing  of  the  petition,  took  any  action  thereon.  4th,  because  it 
does  not  appearvthat  the  petition  was  filed  forty  days  before  the 
final  hearing.  5th,  it  does  not  appear  in  the  testimony  taken,  or 
in  the  order  directing  the  sale  of  the  lands,  that  they  could  not 
be  equally,  fairly  and  beneficially  div.ided.  Glh,  that  no  order 
appears  by  which  Lyon,  who  appeared  as  guardian  of  the  chil- 
dren of  intestate,  was  appointed  as  such.  7th,  that  it  does  not 
appear  the  administrator  gave  forty  days'  notice  of  the  sale,  as 
required  by  the  order  of  the  Orphans'  Court.  8th,  that  the 
Circuit  Court  erred  in  admitting  the  administrator's  deed  to  the 
plaintiff,  because  it  was  made  in  a  proceeding  of  which  the  Or- 
phans' Court  had  no  jurisdiction. 

The  petition,  which  was  filed  by  the  administrator  for  the 
purpose  of  obtaining  an  order  of  sale  under  the  statute,  appears 
to  state  the  necessary  facts,  and  it  is  in  good  form.  The  court 
thereby  acquired  jurisdiction  to  decree  a  sale  of  the  real  estate 
of  the  intestate.  The  jurisdiction  having  attached,  and  the 
court  having  afterwards  ordered  the  sale,  which  was  made  by 
the  administrator  to  the  plaintiff  below,  as  the  highest  bidder, 
that  sale  was  good,  without  regard  to  the  number  of  errors 
which  the  court  may  have  committed  in  its  proceedings,  after 
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the  jiirisdiclion  attached.  If  the  counsel  for  the  plaintiff  in  error 
couhl  show  that  the  Orphans'  Court  committed  such  errors  in 
the  proceedings,  as  to  justify  a  reversalof  the  order  of  sale,  or  de- 
cree of  confirmation,  on  appeal  or  writ  of  error,  that  could  effect 
nothiu'*  in  this  case,  for  this  is  an  atten>pt  to  assail  the  title  of  tiie 
purchaser  collaterally,  which  cannot  be  done  upon  any  such 
grounds,  and  instead  of  saying  more  upon  these  several  objec- 
tions to  the  title,  we  refer  to  cases,  in  which  the  subject  has  been 
exhausted,  and  by  which  we  are  fully  sustained. —  Wyman  et 
al.  V.  Campbell,  6  Porter's  R.  219;  Lightfoot  v.  Doe  ex  dem. 
Lewis'  Heirs,  1  Ala.  475  ;  Doe  ex  dem.  Duval's  Heirs  v.  Mc- 
Loskey,  1  ib.  708 ;  *He"rrs  of  Bishop  v.  Hampton,  lo  ib.  761. 
For  explanation  we  will  stale,  that,  although  it  does  not  appear 
by  the  record  that  the  court  acted  on  the  petition  at  the  particu- 
lar time  when  it  was  filed,  yet  a  commissioin  issued  to  lake  tes- 
timony, some  time  before  the  order  of  sale  was  made,  and  the 
testimony  was  taken.  It  does  not  appear  either,  that  it  was 
filed  full  forty  days  before  the  date  of  the  order  of  sale,  but  the 
contr.-'ry  does  not  appear.  The  order  of  sale,  after  reciting  the 
petition,  among  other  things,  states:  "The  court  proceeded  to 
hear  and  determine  the  cause,  and  it  appearing  to  the  satisfac- 
tion of  the  court  from  the  proof  regularly  taken,  as  in  chancery 
cases,  and  filed  in  this  case,  that  it  is  necessary  lo  sell 'sa id 
lands" — and  tl)€n  follows  the  order  of  sale.  Tlie  Ian2;ua2:e  of 
the  cOTjrt  must  be  understood  as  refering  to  the  necessity  for  a 
sale,  which  is  stated  in  the  petition,  and  as  the  latter  corresponds 
with  the  statute,  the  order  is  not  erroneous  for  not  more  expli- 
citly staling  the  ground  of  the  necessity;  or,  if  k  be  so,  it  is  not 
void. 

It  is  also  assigned  far  error,  that  the  court  below  permitted 
one  of  the  deeds  to  be  read  upon  proof  of  th«  grantor's  signa- 
ture, it  appearing  that  the  subscribing  witness  had  left  this  State, ' 
and  permitted  another  of  the  deeds  to  be  read  upon  similar 
proof,  the  subscril>ing  witness  in  the  latter  case  having  become 
incompetent  from-  interest,  without  requiring  proof  of  the  signa- 
fi»re  of  either  of  the  witnesses.  It  appears  to  have  been  settlei! 
here  that  deeds  are  adtnissible  in  such  cases,  upon  proof  of  the 
hand-writing  of  the  grantor. — Mardis  v.  ijhackelford,  4  Ala.  503; 
5  ib.  457. 

It  is  further  assio^ned  as  error  that  the  court  charo;cd  the 
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jury,  that  the  statute  of  limitations  of  ten  years  was  not  a  bar 
to  the  action,  because  ten  years  had  not  elapsed  since  the  pas- 
sage of  the  act  of  1843,  which  prescribed  the  bar.  There  was 
no  error  in  this. — Henry  and  Wife  v.  Thorpe,  et  al.  14  Ala. 
Rep.  103;  Doe  ex  dcm.  Nickels  v.  Haskins,  15  ib.  619;  16 
ib.  239. 

The  last  question  raised  by  the  assignment  of  errors  is  this: 
Did  the  court  err  in  refusing  to  charge  the  jury,  that  if  five 
years  had  elapsed  since  the  passage  of  the  act  of  1843  and  be- 
fore the  commencement  of  this  suit,  then  they  should  find  for 
the  defendant?  It  is  enacted  by  the  first  section  of  the  statute 
of  1843,  that  where  any  lands  had  been  sold  or  might  thereaf- 
ter be  sold,  under  the  decree  of  the  court  of  chancery,  to  satisfy 
any  mortgagee,  deed  of  trust,  or  other  incumbrance,  all  rights  or 
equities  of  redemption  in  any  person  not  a  party  to  the  decree 
of  sale,  who  shall  claim  under  the  mortgagor  or  grantor  in  tlie 
deed  of  trust  or  incumbrance,  shall  be  forever  barred  and  pre- 
cluded, unless  the  suit  for  redemption  be  commenced  within  five 
years  from  the  execution  of  such  decree  of  sale.  The  proviso 
to  this  section  is  in  these  words:  "Provided,  That  no  suit  shall 
be  barred  by  the  operation  of  this  act  within  five  years  from  its 
passage."  By  the  second,  which  is  the  last  section,  it  is  enacted 
that  "all  actions  for  recovery  of  lands,  tenements,  or  heredita- 
ments in  this  State,  shall  be  brought  within  ten  years  after  the 
accrual  of  the  cause  of  action,  and  not  after,"  with  a  proviso 
which  is  not  material  in  this  case. — Clay's  Dig.  329,  <§.  92,  93. 
The  first  section  provided  the  bar  of  five  years  for  two  classes 
of  cases;  first,  those  in  which  there  had,  at  the  passage  of  the 
act,  been  a  sale,  and  secondly,  those  in  which  there  might  there- 
after be  a  sale.  It  was  the  intention  of  the  legislature  that  the 
act  should  operate  prospectively  only.  It  was  the  object  of  the 
proviso  to  prevent  misconstruction  of  the  first  section,  in  rela- 
tion to  the  first  class.  It  might  otherwise  have  been  thought  that 
as  this  part  of  the  first  section  related  to  sales  that  were  made 
before  the  passage  of  the  act,  it  was  the  intention  that  as  to  them 
the  act  should  operate  retrospectively.  As  this  was  the  sole  ob- 
ject of  the  proviso,  it  can  have  no  effect  on  the  bar  created  by  the 
second  section,  which  applies  to  the  present  question.  The  word 
"act"  in  the  proviso,  it  is  true,  might  very  well  include  both  sec- 
lions,  but  we  had  belter  limit  the  meaning  of  that  word  than  per- 
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mit  it   to  produce   a  distinction  between  cases  provided  for  by 
the  second  section,  when  it  is  clear  that  none  was  intended.  We 
can  see  no  error  in  the  record. 
Let  the  judgment  be  affirmed. 


POWELL  vs:  STEWART  et  al. 

1.  W  here  a  party  has  availed  himself  in  a  court  of  law  of  a  defence,  which 
Biay  be  properly  tried  in  that  court,  and  failed  for  want  of  proof,  he  can- 
not retry  the  same  matter  in  a  cuart  of  equity,  without  showing  eome 
special  ground  for  its  interference. 

2.  Mutual  accounts  between  the  parties,  if  they  are  not  complicated,  do  not 
furnish  a  sufficient  ground  for  overhauling  a  judgment  at  law, — more  es- 
pecially, when  they  have  been  submitted  to,  and  passed  upon  by  the  com- 
mon law  court. 

3.  A  court  of  equity  will  not  relieve  against  a  judgment  at  law,  on  the 
ground,  that  a  witness  for  the  defendant  did  not  testify  on  the  trial  to 
materiul  facts  within  his  knowledge,  and  as  to  which  he  was  not  examined, 
where,  by  the  exorcise  of  proper  diligence,  the  defendant  could  have  as- 
certained what  the  witness  knew,  in  reference  to  the  matters  in  contro- 
versy. 

4.  Where  a  defendant  at  law  desires  a  discovery  from  the  plaintiff,  he 
should  file  his  bill,  or  exhibit  interrogatories  under  the  statut«,  whilst 
the  cause  is  at  issue.  If  without  doing  so,  he  take  the  chance  of  success 
in  a  trial  at  law,  he  must  abide  its  judgment,  unless  some  other  speciat 
ground  of  relief  is  shown,  authorising  a  resort  to  a  court  of  equity. 

5.  The  death  of  the  original  counsel  employed  in  the  defence  of  a  cause,  and 
the  want  of  familiarity,  on  the  part  of  the  counsel  that  succeeds  him, 
with  the  grounds  of  defence,  do  not  furnish  a  sufficient  reason  fijr  the 
interference  of  a  court  of  equity  with  the  judgment  at  law. 

Error  to  the  Chancery  Court  of  Dallas.  Tried  before  the 
Hon.  Wilie  W.  Mason. 

AppeaIj  from  an  order  dissolving  the  injunction.  The  bill 
alleges  that  John  IL  O'Neal  and  Charles  Goodwyn,  partners 
under  the  name  and  style  of  O'Neal  &  Goodwyn,  instituted  suit 
against  the  complainant  on  an  open  account,  for  the  use  of  Sam> 
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uel  M.  Stewart,  in  the  Circuit  Court  of  Dallas,  which' suit  was 
tried  at  ths  spring  terui  1846  of  said  Ci^^cuit  Court,,  and  a  recov- 
ery hgd  for  only  seven  dollars;  that  at  the  same  tenm,  upon  the 
motion  of  the  attorney  for  the  plaintiffs,  the  couKt,  withouJ- no- 
tice to  himself  or  his  counsel,  and  in  the  absence  of  both,  grant- 
ed a  new  trial;  and  that  at  the  spring  term  1S47  of  said  court, 
the  case  was  again  tried  and  to  the  utter  astonishment  of  the 
complainant  the  jury  returned  a  verdict  against  him  for  seven 
hundred  and  thirty-four  dollars.  The  bill  also  alleges  that  the 
account  for  which  said  judgment  was  rendered  is  unjust  and  un- 
founded; that  O'Neal  &  Goodwyn  were  the  factors  and  coni- 
mission  merchants  of  complainant  in  the  city  of  Mobile,  and  in 
that  capacity  were  in  the  habit  of  selling  his  cotton  and  j)urcha&- 
ing  for  him  his  supplies;  that  before  the  transfer  of  the  account 
to  Stewart,  one  Curry,  a  clerk  in  the  employment  of  O'Neal  & 
Goodwyn,  presented  said  account  to  him  for  payment,  when  he 
denied  its  correctness  and  exhibited  to  Curry  an  account,  ren- 
dered a  short  time  before,  s6  utterly  at  variance  and  inconsistent 
with  the  one  then  presented,  that  he  at  once  admitted  its  incor- 
rectness and  stated  that  when  complainant  visited  Mobile  and 
.should  see  O'Neal  it  would  be  settled  satisfactorily;  that  said  ac- 
count, previously  rendered,  stated  the  balance  due  by  the  com- 
plainant, on  the  21st  of  January  1S41,  at  S71  43,  whereas  that 
presented  by  Curry  staled  it  at  $380  15  on  the  same  day;  thai 
an  item  of  $250,  charged  as  cash  paid  on  the  21st  January  1841, 
to  "Capt.  Porter,"  is  incorrect,  no  such  payment  ever  having 
been  made  for  him  by  O'Neal  &  Goodwyn;  that  an  item  in  said 
account  of  $250  charged  as  paid  on  the  27th  January  1841,  to 
Green  Underwood,  is  incorrect;  that  complainant  and  his  brother 
Abram  Powell,  being  in  Mobile,  complainant  applied  to  O'Neal 
for  a  loan  of  $250  to  pay  to  Green  Underviood,  but  O'Neal  not 
having  it,  proposed  that  inasmuch  as  Goodwyn  and  himself  were 
or  would  be  indebted  to  a  steam  boat  called  tlie  "North  Star," 
of  which  complainant's  said  brother  was  a  part  owner,  he  would 
accept  a  draft  in  favor  of  Green  Uundervvood  for  $250,  at  fifteen 
days  date,  provided  the  said  brother  of  complainant  would  agree 
that  the  sum  due  or  to  become  due  to  said  boat  should  be  applied 
to  the  payment  of  said  draft,  which  proposition  was  acceded  to, 
and  the  dtaft  accordingly  drawn  by  the  complainant  on  O'Neal 
&,  Coodwyn;  that  at  the  time  of  this  transaction  the  said  brother 
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of  the  complainant  was  indebted  to  complainant  in  the  sum  of 
four  hundred  and  forty  or  fifty  dollars,  and  it  was  understood  be- 
tween all  the  parties  that  the  said  sunn  of  S250  was  to  be  settled  in 
the  manner  proposed,  and  that  the  complainant  was  not  to  be 
looked  to  for  the  payment  thereof;  and  that  on  or  abont  the  6th 
of  January  1S41,  O'Neal  &  Goodvvyn  sold  for  the  complainant 
twelve  bales  of  cotton,  the  nett  proceeds  of  which  amounted  to 
$493  07,  and  which  they  should  have  applied  as  a  credit  in  fa- 
vor of  the  complainant,  but  which  they  have  failed  to  do,  &c. 
The  bill  further  alleges  that  Hudson  Powell  Informed  complain- 
ant that  Stewart  before  he  accepted  the  transfer  of  the  account 
was  cautioned  against  purchasing  it,  and  told  that  its  payment 
would  be  resisted,*  that  on  the  last  trial,  greatly  to  the  surprise  of 
the  complainant,  his  testimony  was  objected  to  and' excluded,  so 
far  as  it  went  toshow  the  declarations  of  O'Neal  after  the  transfer 
of  the  account,  and  complainant  supposing  at  the  rime  that  said 
Hudson  Powell's  knowledge  of  the  matter  was  derived  from 
O'Neal  alone,  did  not  examine  him  further,  but  he  has  since  dis- 
covered that  it  was  Hudson  Powell  himself -who  cautioned  Stew- 
art against  purchasing  the  account;  that  in  consequence  of  this 
mistake  he  was  deprived  of  the  benefit  of  this  testimony;  that  a 
discovery  from  the  said  Stewart  and  O'Neal  &  Goodwyn  is  es- 
sential to  the  protection  of  his  rights,  which  discovery  this  court 
alone  is  competent  to  afford  him;  and  that  between  the  first  and 
second  trial  of  said  cause,  his  original  counsel  died,  and  he  was 
compelled  to  em-ploy  other  counsel,  residing  out  of  the  county, 
with  whom  he  coulrf  seldom  meet,  and  who  did  not  hare  time 
or  opportunity  to  make  himself  familiar  with  the  facts  of  the  case, 
and  the  grounds  of  his  defence,  before  the  trial  of  the  caiisf?.  The 
bill  prays  that  an  account  be  taken  and  that  the  mutual  accounts 
and  dealings  between  the  complainant  and  O'Neal  &  Goodwyn, 
who  are  stated  to  be  insolvent,  may  be  adjusted  and  settled,  and 
the  collection  of  the  judgment  at  law  may  be  perpetually  enjoin- 
ed. Stewart  and  Goodwyn  alone  are  made  defendants,  O'Neal 
iiaving  died  before  the  filing  of  the  bill.  Stewart  answered  the 
hill,  denying  all  its  material  allegations,  and  a  decree  ^'^o  cnvfmo 
was  taken  against  Goodwyn,  who  had  removed  from  the  State. 

J.  P.  Saffold,  for  the  appellant. 

1.  "^As  a  general  rule,  a  court  of  equity  will  not  interfere  te 
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relieve  a  defendant  who  has  neglected  to  make  his  defence  at 
law;  but  if  he  did  not  know  of  his  defence  until  after  judgment, 
a  court  of  equity  will  relieve." — Hubbard  v.  Hobson,  1  Breese 
147;  2  Eq.  Dig.  113,  §  10.  '«If  a  trial  at  law  be  final  in  its 
nature,  and  injustice  be  done  to  either  party  without  any  default 
in  him,  either  in  his  pleadings  or  in  producing  proof  in  his  power 
to  produce,  equity  will  then  interfere." — 3  Hayw.  88,  210,  219, 
305;  2  Eq.  Dig.  113,  §  17.  "Where  the  party's  remedy, 
though  adequate  at  law,  was  not  ascertained  nor  understood  at 
the  time  of  the  trial  there,  the  jurisdiction  of  equity  is  maintain- 
able."—Bynum  V.  Sledge,  1  St.  &  Por.  135. 

2.  "A  set-ofF  in  equity  is  allowed  only  when  it  appears  that 
there  is  some  obstruction  to  the  recovery  of  the  demand  at  law, 
or  there  is  an  agreement  to  set-ofF,  or  a  connection  between  the 
demands,  or  other  circumstance  to  give  the  chancellor  jurisdic- 
tion."— Pribble  v.  Taul,  7  Monr.  456-7 ;  Noland  v.  Johnson, 
1  J.  J.  Marsh.  10  ;  2  Eq.  Dig.  24."  "Although  chancery  has 
sometimes  exercised  the  power  of  decreeing  a  set-ofF,  indepen- 
dent of  the  statute,  it  has  only  done  so  where  there  was  either 
an  express  or  implied  agreement  of  stoppage  pro  tanto^  or  mu- 
tual credit. — Hacket  v.  Connett,  2  Edwards  73 ;  2  Eq.  Dig. 
95,  §  43;  Cummins  v.  White,  4  Blackf.  356 ;  French  v.  Gar- 
ner, 7  Port.  549.  Courts  of  equity  have  jurisdiction  concur- 
rently with  courts  of  law  of  matters  of  account,  and  a  party  does 
not  lose  his  right  to  be  heard  in  equity  in  such  case  by  being 
sued  and  submitting  to  a  judgment  without  defence  at  law.- — 
Power  v.  Reader,  9  Dana  10.  Where  a  special  agreement  is 
alleged  to  exist,  to  allow  a  note  held  by  a  defendant,  but  which 
would  not  be  a  good  set-ofF  at  law,  and  it  is  doubtful  whether 
the  agreement  could  be  enforced  except  in  a  court  of  equity, 
there  would  seem  to  be  a  good  ground  for  equitable  interfer- 
ence.— French  v.  Garner,  7  Port.  549,  555. 

3.  "  In  cases  of  mutual  debts,  the  inability  of  one  of  the  par- 
ties to  pay  gives  jurisdiction  to  chancery  jjcr  se.  The  proper 
relief  in  such  cases  is  a  decree  of  set-ofF  as  far  as  one  debt  will 
extinguish  the  other,  &c." — Rouzee  v.  Gregg,  Litt.  Sel.  Cases, 
488 ;  2  Eq.  Dig.  93,  <^  30.  The  mere  insolvency  of  a  party 
entitles  his  debtor  to  a  set-ofF  in  equity  of  a  cross  demand,  which 
would  not  otherwise  be  an  available  set-ofF. — S[ewart  v.  Cham- 
berlain, 6  Dana  82.  » 
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4.  "  Injunction  may  be  dissolved  on  answer  of  one  defendant, 
if  be  alone  is  cbarged  vvitb  a  knowledge  of  the  facts." — Long  v. 
Brown,  4  Ala.  Rep.  622 ;  Dunlap  v.  Clemens  and  others,  4 
ib.  622.  Here  Stewart  is  not  charged  with  a  knowledge  of  the 
facts.  "Where  the  equity  of  an  injunction  bill  is  not  charge^ 
to  be  in  the  knowledge  of  the  defendant,  and  the  defendant 
merely  denies  all  knowledge  and  belief  of  the  facts  alleged 
therein,  the  injunction  will  not  be  dissolved  on  bill  and  answer 
alone." — Rodgers  v.  Rodgers,  1  Paige  426. 

Evans,  contra: 

1.  All  the  material  allegations  of  the  bill  are  met  and  denied 
by  the  answer  of  the  defendant,  Stewart,  who  is  the  only  party 
iflterested,  and  the  only  one  on  whom  the  injunction  could  ope- 
rate.— Dunlap  V.  Clements  et  al.,  7  Ala.  539. 

2.  There  is  no  equity  in  the  bill.  Repeated  adjudications  of 
this  court,  from  the  earliest  period  of  our  judicial  history  to  the 
present  time,  present  an  unbroken  series  of  decisions  in  oppo- 
sition to  the  supposed  equity  of  complainant's  bill. — Vide  Mc- 
Grew  V.  Tombeckbee  Bank,  5  Port.  547  ;  Mock  v.  CundifF,  6 
ib.  24;  French  v.  Garner,  7  ib.  549;  Drew  v.  Hayne,  8  Ala. 
438  ;  Stennett  &  Townsend  v.  Branch  Bank  at  Mobile,  9  Ala. 
120;  Br.  Bank  at  Mobile  v.  Tilman,  10  Ala.  149 ;  Jones  and 
Spence  v.  Kirksey,  ib.  579;  Mallory  et  al.  v.  Matlock,  ib.  695; 
Governor,  use  &c.  v.  Barrow,  13  Ala.  540;  English  et  al.  v. 
Savage  et  al.,  14  ib.  342;  Lockard  v.  Lockard,  16  ib.  423; 
Naylor  v.  Phillips,  2  St.  &  Por.  58  ;  Jones  v.Waikins,  1  Stew. 
81;  Lucas  v.  Bank  of  Darien,  2  Stew.  280 ;  Moore  v.  Deal, 
3  ib.  155 ;  Isbel  v.  Morris  &  Bell,  1  ib.  107;  Hill  v.  McNeil, 
8  Port.  432  ;  Cullum  v.  Casey  &  Co.  1  Ala.  103  ;  Lee  &  Norton 
v.  The  Insurance  Bank  of  Columbus  et  al.,  2  ib.  21 ;  Pharr  & 
Beck  V.  Reynolds,  3  ib.  521. 

3.  When  courts  of  law  and  equity  have  concurrent  jurisdic- 
tion, and  a  defendant  elects  to  defend  at  law  and  fails,  he  will 
not  be  permitted  afterwards  to  apply  to  chancery,  unless  such 
failure  has  resulted  from  unavoidable  accident. — Thomas  and 
Harria'v.  Hearn,  2  Por.  202. 

CHILTON,  J. —  We  have  carefully  examined  the  bill  and 
answer  in  this  cause,  and  are  well  satisfied  that  the  decree  of  the 
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cliancellor  is  sustained  by  many  adjudged  cases,  both  in  this  and 
other  courts.  The  appellant  made  ful!  defence  al  hiw,  and  a 
judgment  was  rendered  upon  the  verdict  of  the  jury  against  him. 
The  defence  was  such  as  might  well  have  been  made  in  the  law 
court,  and  evidently  failed  for  want  of  proof.  The  effort  now 
is  to  renew  the  litigation  in  equity,  and  many  reasons  are  at- 
tempted to  be  shown  by  the  bill,  why  this  should  be  done.  With- 
out stating  them  particularly,  as  they  will  be  seen  in  the  state- 
ment of  the  case,  it  is  sufficietrt  to  say,  they  fail  entirely  to  take 
the  case  without  the  influence  of  several  decisions  of  this  court, 
adverse  to  the  complainant. — Moore  v.  Dial,  3  Stew.  155;  Stan- 
difer  v.  McWhorter,  1  ib  532;  Naylor  v.  Phillips,  2  Stew,  and 
Por.  58;  McGowan  v.  Young,  ib.  IGO;  Mock  v.  Cundiff,  G  Por. 
24;  Knotts  v.  Tarver,  8  Ala.  743;  French  v.  Garner,  7  Por.  549; 
English  et  al.  v.  Savage  et  al.  14  Ala.  345;  Lee  &  Norton  v. 
The  Bank  of  Columbus,  2  ib.  21;  Governor  use  v.  Barrow,  13 
Ala.  540;  where  the  authorities  are  cited. 

If  it  was  agreed  that  the  owner  of  the  steam  boat  "North  Star" 
should  pay  the  draft  for  $250,  and  that  O'Neal  &  Goodwyn 
should  not  look  to  the  complainant  for  it,  and  this  was  consent- 
ed to  by  all  the  parties,  this  was  a  sufficient  answer  at  law  to 
this  part  of  the  account. 

2.  The  sfround  alle'red  of  mutual  accounts  cannot  avail,  since 
it  is  quite  clear  that  they  were  not  at  all  complicated — that  the 
court  of  law  could  give  adequate  relief,  and  especially  since  they 
were  submitted  to  and  tried  by  the  law  court. 

3.  We  do  not  think  the  testimony  of  Hudson  Powell,  said  to 
b^vebeen  discovered  since  the  trial,  could  have  had  any  mate- 
rial beariiTg  on  the  cause  rn  the  court  below.  It  was  not  mate- 
rial whether  Stewart  was  or  was  not  cautiorned  in  regard  to  the 
purchase  of  the  account,  or  whether  he  was  or  was  not  apprised 
when  he  purchased  it,  that  its  payment  woirld  be  resisted.  His 
purchase  left  the  legal  rights  of  the  parties  to  the  suit,  in  respect 
to  all  payments,  discounts,  and  setts  off,  accfuired  before  notice 
of  the  assignment,  the  same  as  if  such  purchase  had  not  been 
m  ide.  The  cases  of  I>rew  v.  Hnyne,  8  Ala.  433,  and  McGrew 
v.  The  Tombeckbee  Bank,  5  Pr.  547;  show  that  the  equity  o( 
the  bill  cannot  be  maintained  upon  the  allegations  in  respect  to 
the  proof  of  Hudson  Powell.  See  also  Governor  v.  Barrow, 
1-3-  Ala.  54'2-3'. 
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4.  If  the  defendant  below  had  desired  a  discovery  in  aid  of 
bis  defence  at  law,  he  could  have  filed  his  bill,  or  exhibited  in- 
terrogatories under  the  statute,  but  having  elected  to  defend  with- 
out doing  so,  it  is  too  late  after  a  judgment  has  gone  against  him, 
— after  he  has  taken  the  chance  of  success  at  law  and  failed,  for 
him  then  to  invoke  the  aid  of  chancery,  without  showing  some 
sufficient  excuse,  and  which  this  bill  fails  to  show. — Hill  v. 
McNeill,  8  Por.  432. 

5.  The  excuse  that  the  counsel  originally  employed  had  died, 
and  that  he  employed  counsel,  who  resided  out  of  the  county, 
with  whom  he  could  seldom  meet  &c,,  and  who,  for  that  reason, 
was  not  familiar  with  his  grounds  of  defence,  furnishes  no  reason 
for  opening  or  overhauling  the  judgment  at  law.  If  after  the 
death  of  his  leading  counsel  those  who  succeeded  him  had  not 
time  before  the  court  came  on,  properly  to  inform  themselves  of 
the  merits  of  the  controversy,  we  must  presume  the  court  upon 
this  showing  would  have  granted  them  time,  if  it  had 
been  desired.  But  no  application  for  further  time  was 
made. 

The  whole  case  made  by  the  bill  shows,  that  the  eflect  of 
overhauling  the  judgment  at  law  would  be  to  re-try  in  equity 
what  has  been  already  tried  at  law,  and  what  the  latter  court  was 
competent  to  try.  The  authorities  above  cited  abundantly  show 
that  this  is  not  allowable. — Lockard  v  Lockard,  16  Ala.  430. 
In  this  view  of  the  case  also,  the  non-residence  of  Coodwyn  be- 
comes wholly  unimportant.  If  however,  we  were  to  concede 
that  the  injunction  was  properly  granted  in  the  first  instance,  yet 
upon  the  bill  and  answer  of  iStewart  we  think  the  court  properly 
dissolved  it.  There  are  several  controllng  circumstances  in  the 
cause,  aside  from  the  consideration  of  the  equity  of  the  bill,  which 
justly  the  action  of  the  chancellor.  The  twelve  bales  of  cot- 
u>n,  which  the  bill  seeks  to  obtain  credit  for,  appear  by  the  ex- 
hibits to  the  bill  to  have  been  credited,  and  the  alleged  conflict 
between  the  two  accounts  rendered  is  explained  by  the  dates,  as 
appears  on  their  face.  As  to  complainant's  draft  on  O'Meal  & 
(Joodwyn  in  favor  of  Green  Underwood,  the  singular  fact  that 
the  complainant  shoidd  be  the  drav.er  when  Abram  Powell  and 
not  himself  was  to  pay  the  draft,  and  when  it  is  shown  that 
Abram  Powell  was  present  at  the  time  and  is  no  party  to  it,  ia 
left  wliolly  unexplained.     These,  with  other  facts  which  it  h  un^ 
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rtecessary  particularly  to  enumerate,  satisfy  us  fully  of  the  cor- 
rectness of  the  chancellor's  decision.  But  we  entertain  no  doubt 
upon  the  other  ground.  Let  the  decree  dissolving  the  injunc- 
tion be  affirmed. 


CHAMBERS  et  als.  vs.  PERRY. 

1.  Personal  property  of  a  female  ward  m  the  possesfdon  of  her  guardian 
is  not  a  chose  in  action,  but  property  in  the  possession  of  the  ward,  and,, 
on  her  marriitge,  vests,  eo  inslanli,  in  the  liusband. 

2.  The  fact,  that  personal  property  is  held  by  a  guardian,  in  common  for 
several  wards,  does  not  reduce  the  interest  of  each  to  a  chose  in  action, 
but  as  to  each  it  is  regarded  as  property  in  possession. 

3.  Whether  the  power  of  compelling  the  husband,  who  has  married  a  ward 
of  the  court,  to  execute  a  settlement,  would  be  exercised  by  the  courts 
of  chancery,  as  organised  in  this  State,  to  the  same  extent  as  in  England 

—  QUERE? 

4.  In  such  case,  the  power  of  the  court  over  the  husband  is  exercised  on 
the  ground,  that  the  marriage  is  a  ccntempt,  and  before  the  husband  can 
be  relieved  of  it,  the  court  will  require  him  to  make  a  proper  settlement 
on  the  wife. 

5.  The  mere  circumstance,  that  the  guardian  of  a  female  ward  derives  his 
authority  from  a  court  of  chancery,  cannot  reduce  to  a  chose  in  action 
the  wards'  interest  in  the  property  in  his  possession. 

6.  The  rule,  requiring  a  power  to  be  exercised  in  strict  conformity  with  the 
anthority  by  which  it  is  confered,  does  not  apply  to  business  of  a  public, 
or  judicial  nature.  In  such  case,  a  power,  entruhtedto  several,  may  be 
exercised  by  a  majority. 

Error  to  the  Chancery  Court  of  Perry.     Tried  before  the 
Hon.  Wilie  W.  Mason. 

Ormond  and  Graham,  for  the  plaintiffs  in  error: 
1.  The  estate  of  the  wards  being  undivided,  and  the  decree 
of  the  chancellor  being  that  the  entire  estate  should  remain  in 
the  hands  of  the  guardian,  undivided,  and  to  be  distributed  as 
they  came  of  age.  or  married,  there  was  no  such  interest  in  the 
female  ward  as  could  vest  in  the  husband  by  the  marriage. — 
Until  the  distribution,  it  was  a  mere  chose  in  action.     This 
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case  is  fully  within  the  principle  of  Bibb  v.  McKinley,  9  Port. 
636,  and  is  clearly  distinguishable  from  Magee  v.  Toland,  8 
Porter,  36,  and  McDaniel  v.  Whitman,  16  Ala.  343 — see,  also, 
9  Ala.  413;  Hood  v.  Archer,  2  N.  &  McCord,  149,  and  note; 
Bradford  v.  Goldsborough,  15  Ala.  311;  Chilton  v.  Cabiness, 
14  ib.  447. 

2.  The  wife  of  Perry  being  a  ward  of  the  court  of  chancery, 
the  possession  of  the  guardian  was  that  of  a  trustee,  and  the  hus- 
band could  not  reduce  her  property,  thus  in  the  custody  of  the 
law,  but  by  the  order  of  the  court,  to  enable  the  court  to  compel 
the  husband  if  necessary  to  make  a  settlement  on  her. — 15  Ala. 
311;  Connally  v.  Cavanaugh,  11  ib.  171. 

3.  The  authority  vested  in  the  commissioners  was  a  naked 
power  without  an  interest,  and  could  only  be  exercised  iii 
the  mode  prescribed  by  the  grant.  A  majority,  therefore,  was 
not  competent  to  act. — Clay's  Dig.  '^  22;  Lewin  on  Trusts,  266, 
margin  135. 

4.  In  the  case  of  a  female  ward  of  chancery,  every  applica- 
tion to  the  court  must  be  in  her  name,  as  was  also  the  tenns  of 
the  decree  of  the  chancellor ;  but  here  the  application  was  by 
counsel,  without  notice  to  the  guardian  or  the  other  wards,  and 
the  order  made  on  the  same  day. — 2  Ala.  11,  Rule  9. 

5.  There  was  clearly  no  authority  to  execute  the  order  of  dis- 
tribution, after  the  death  of  Mrs.  Perry,  for  the  reason,  if  no 
other,  that  it  emanated  at  her  instance  and  for  her  benefit. 

6.  The  decree  of  the  chancellor  is,  that  the  slaves  be  deliv- 
ered to  the  husband.  This  is  clearly  erroneous.  The  pro- 
perty certainly  did  not  vest  until  the  approval  by  the  chancellor 
of  the  distribution,  which  was  in  June  1848,  after  the  law  went 
into  effect,  securing  to  married  women  a  separate  estate  in  the 
property  held  before  marriage,  and  if  the  wife  died  without  chil- 
dren, (a  fact  which  does  not  appear,)  the  husband  would  only 
be  entiiled  to  one  half  the  estate. 

7.  The  guardian  could  not  have  exercised  the  authority  he 
did  in  this  case,  but  in  virtue  of  his  appointment  by  the  chan- 
chellor. — Alexander  v.  Alexander,  8  Ala.  803;  Clay's  Digest, 
198,  ^  30. 

Garrott,  for  tlie  defendant: 

1.  The  main  question  presented  by  the  record  is  settled  in 
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the  case  of  Magde  v.  Tolan(],  8  Port.  36.  In  this  case,  the 
case  of  The  Ordinary  v.  (ieiger  &  Wife,  2  iS'ou  &:  McCord, 
151,  (precisely  simihir  to  the  one  at  bar,)  is  cited  and  the  prin- 
ciple therein  decided  is  approved. — See,  also,  Davis  v.  Rhain, 
1  McCord's  Ch.  R.  195;  Lanpey  v.  Gardner,  1  Hill,  191; 
Armstrong  v.  Simonton's  AdniV,  2  Taylor,  236;  Banks'  Adra'r 
V.  Marksberry,  3  Liitell,  275,  and  other  cases  cited  in  the  opin- 
ion, in  Magee  v.  Toland — see,  also,  McGee  et  ux.  v.  Ford,  5 
Smedes  &  Marsh.  769;  Loury  v.  Houston,  3  How.  (Miss.)  R. 
394  ;  U.  S.  Digest,  vol.  2,  502,  paragraph  182;  Wade  v.  Box- 
ley,  &c.  5  Leigh,  442;  Guerrant  v.  Hocker,  7  Leigh.  366 — 
see,  also,  McDanicl  v.  Whitman,  decided  at  the  present  term  of 
this  court;  16  Ala.  343;  W^hitaker  v.  Whitaker,  1  Dev.  (N.  C) 
R.  310;  Granbury  v.  Mhoon,  1  ib.  456;  Pettijohn  v.  Beasley,  4 
ib.  512,  (directly  in  point);  Pitts  v.  Curtis,  4  Ala.  350. 

2.  Three  out  of  the  five  commissioners,  (they  being  a  ma- 
jority,) were  authorised  to  act. — Jennings  &  Graham  v.  The 
Adm'rs  of  Jenkins,  9  Ala.  285-288-9.  This  authority  is  be- 
lieved to  be  conclusive. — See,  also,  Comm'rs  of  Alleghany  Co. 
V.  Lecky,  6  S.  Sc  R.  166,  and  Baltimore  Turnpike,  5  Binney,  481. 

DARGAN,  C.  J. — The  facts  of  this  case,  so  far  as  they  arc 
necessary  to  a  proper  undersianding  of  the  questions  involved, 
may  be  thus  stated:  In  December  1S46,  James  B. Chambers  was 
appointed  by  the  Chancery  Court  of  Periy  county  guardian  of 
the  persons  and  the  estate  of  the  four  minor  heirs  of  William 
J.  McKerrell,  deceased,  whose  names  are  Frances,  Wiliiajn  J., 
Thomas  B.,  and  Samuel  McKerrell.  At  the  time  of  the  ap- 
pointment of  Chambers  as  g.uardia.n,  an  order  was  made  by  the 
chancellor,  that  he  keep  the  estate^  both  real  and  personal,  of 
all  the  minors  together,  and  that  distribution  be  made  to  each 
as  they  respectively  should  become  of  age,  or  to  Frances  at  her 
marriage,  should  she  marry  before  attaining  her  full  age.  It 
was  further  ordered,  that  upon  the  application  of  said  minors  as 
they  became  of  age,  or  upon  the  application  of  Frances  and 
her  husband,  should  she  marry  before  she  became  of  ao-C;  the 
register  should  issue  a  commission  to  five  discreet  free-holders, 
who  upon  oath  should  allot  and  set  apart  !o  each  heir  or  distri- 
butee, his  or  her  share  or  proportion,  and  that  they  should  make 
report  of  their  proceedings  and  acts  to  said  court.     The  order. 
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authorisiag  the  guardian  to  keep  the  property  of  his  wards  to- 
gether without  distribution,  was  made  upon  the  petition  of  the 
guardian,  alleging  that  it  would  be  to  their  interest,  owing  to  the 
nature  and  condition  of  their  estate.  Frances  afterwards  inter- 
married with  Elijah  B.  Perry,  and  she  andjier  husband  made 
application  in  November  1847,  to  the  register  of  the  court,  that 
her  share  might  be  allotted  to  her.  Upon  this  application  the 
register  issued  a  commission  to  James  L.  Price,  Robert  W. 
Nicholson,  Leonidas  Walthall,  Richard  H.  JeftVies  and  Ed- 
ward A.  Sample,  directing  them  to  allot  and  set  apart  to  Fran- 
ces Perry  her  share  or  proportion  of  the  estate.  This  commis- 
sion was  issued  on  the  first  of  December  1847,  and  was  returned 
on  the  first  day  of  January  1843,  and  from  the  return  it  appears 
that  three  only  of  the  commissioners  had  acted,  and  they  re- 
ported that  they  had  allotted  to  Frances  Perry  five  of  the  slaves, 
which  belonged  to  the  minors,  to-wit.  Bill,  George,  Louisa, 
William,  and  Julia.  Upon  the  coming  in  of  the  report  of  the 
commissioners.  Chambers,  the  guardian,  and  the  other  minors 
filed  objections  to  it:  First,  that  the  application  for  a  division 
was  not  in  fact  made  by  tlie  said  Frances,  but  by  the  solicitors 
of  Elijah  Perry  alone ;  2d,  that  the  commission  was  not  in  faci 
issued  until  after  the  death  of  Frances  Perry;  3d,  that  the  com- 
mission was  executed  by  three  only  of  the  commissioners. — 
These  exceptions  to  the  report  of  the  commissioners  were  filed 
on  the  25th  of  January  1848.  At  the  June  term  1848,  they 
were  overruled  by  the  chancellor  and  the  report  confirmed,  and 
the  guardian  was  ordered  to  deliver  the  slaves,  allotted  to  Fran- 
ces, to  her  husband,  Elijah  Perry,  on  the  first  day  of  January 
then  next  following,  and  it  was  refered  to  the  register  to  ascer- 
tain and  report  the  value  or  hire  of  the  slaves  from  the  time  the 
allotment  was  so  made,  until  the  time  when  the  guardian  was 
ordered  to  deliver  the  slaves  to  Perry,  the  husband  of  Frances. 
It  was  shown  by  the  admission  of  the  parties  that  Frances,  the 
wife,  died  before  the  report  of  the  commissioners  was  confirmed, 
but  that  she  was  alive  at  the  time  the  application  was  made  for 
the  allotment  of  her  share.  The  first  and  most  important  ques* 
lion  that  grows  out  of  the  foregoing  slate  of  facts  is,  what  inte- 
rest did  Elijah  Perry,  the  husband  of  Frances,  take  in  her  share 
of  the  property  by  virtue  of  the  marriage?  If  her  interest  can 
be  considered  as  property  in  possession,  and  not  as  a  mere 
47 
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chose  in  action,  then  it  is  clear,  that  the  marriage  operated  as 
an  absolute  gift  of  it,  and  the  husband  may  recover  it  in  his  own 
name  by  virtue  of  his  title,  acquired  by  the  marriage,  even  after 
her  death.  But  if  her  interest  in  legal  contemplation  is  a  mere 
chose  in  action,  then  the  husband  only  acquired  the  right  to  re- 
duce the  chose  in  action  into  possession  during  the  coverture. 
These  rules  are  so  common  and  familiar,  that  they  need  no  au- 
thority to  sustain  them.  Was  then  the  interest  of  the  wife  pro- 
perty in  possession,  or  was  it  a  chose  in  action?  In  the  case 
of  Magee  v.  Toland,  8  Port.  36,  the  facts  w  ere,  that  the  slave, 
which  was  the  subject  of  controversy,  belonged  to  a  female, 
who  was  under  age ;  she  married  with  the  plaintiff  and  shortly 
after  died ;  at  the  time  of  the  marriage,  the  slave  was  in  the  ac- 
tual possession  of  the  defendant,  who  had  hired  it  from  the 
guardian  of  the  wife,  and  the  time  for  which  he  had  hired  the 
slave  had  not  expired,  when  the  marriage  was  celebrated,  nor 
when  the  wife  died.  This  court  held  that  the  possession  of  the 
guardian  was  the  possession  of  the  wife,  and  that  the  hirer  must 
be  considered  as  the  bailee  of  the  guardian,  and  consequently 
the  husband  acquired  a  perfect  title  by  his  marriage.  The  au- 
thorities refered  to  by  the  court  in  that  case,  we  think  conclusive 
to  show  that  it  was  correctly  decided.  Indeed,  it  would  be 
difficult  to  perceive,  how  the  possession  by  the  guardian  of  the 
personal  property  of  his  ward  could  reduce  the  right  of  the 
ward  to  a  chose  in  action.  The  possession  of  the  guardian  is 
the  possession  of  his  ward ;  it  is  through  his  right,  and  for  his 
benefit,  that  the  guardian  acquires  the  possession,  and  this  he 
holds  for  his  ward's  benefit.  The  ward  therefore  is  not  di- 
vested of  possession,  nor  is  his  right  turned  into  a  mere  chose 
in  action. — See  The  Ordinary  v.  Geiger  &  Wife,  2  Noit  &  Mc- 
Cord,  151;  Davis  v.  Rham,  1  McCord  Chan.  Rep.  195;  Banks 
V.  Marksberry,  3  Littell,  275. 

But  it  has  been  argued,  that  as  the  interest  of  the  wife  was 
not  separated  from  the  interest  of  her  minor  brothers,  that  there- 
fore iier  right  was  turned  into  a  chose  in  action.  To  this  argu- 
ment we  cannot  assent.  If  one  joint  tenant,  or  tenant  in 
common  of  a  chattel,  when  there  has  been  no  conversion  by  the 
other,  cannot  be  considered  as  an  owner  in  possession,  neither 
could  the  other,  and  the  mere  fact,  that  personal  property  was 
held  in  common  by  several,  would  reduce  the  right  of  all  to  a 
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chose  in  actiou.  But  the  possession  of  one  joint  tenant,  or 
tenant  in  common,  is  the  possession  of  the  other,  and  until  there 
has  been  a  conversion,  or  an  ouster  by  one,  both  must  be  con- 
sidered as  in  possession.  This  to  us  appears  so  self-evident, 
that  it  is  scarcely  necessary  to  cite  authorities  to  prove  it ;  but 
the  precise  question  has  been  decided  in  the  cases  of  Pettijoha 
V.  Beasly,  4  Dev.  Rep.  512,  and  in  2  Nott  &  McCord,  151. 
So  it  has  been  decided  by  this  court,  that  the  possession  of  a 
tenant  for  life  is  the  possession  of  the  remainder-man,  and  the 
marriage  of  a  female,  entitled  to  a  slave  after  the  determination 
of  a  life  estate,  iransfered  to  her  husband  her  title  to  the  slave 
in  remainder. — Curtis  v.  Pitts,  4  Ala.  350. 

It  is,  however,  again  contended  that  because  Frances,  the 
deceased  wife,  was  a  ward  of  the  court  of  chancery,  and  mar- 
ried without  the  knowledge  or  consent  of  the  chancellor,  that 
therefore  the  marital  rights  of  the  husband  did  not  attach  upon 
her  property  in  the  hands  of  her  guardian,  and  that  her  subse- 
quent death  determined  all  the  interest  that  he  had  in  it.  It  is 
true  that  when  an  infant  female  is  a  ward  of  the  court  of  chan- 
cery, the  court  will  take  care  that  she  shall  not  marry  without 
the  consent  of  the  court ;  and  it  is  usual  for  a  recognizance  or 
bond  to  be  required  of  the  guardian,  that  the  infant  shall  not 
marry  without  such  leave,  which,  beyond  doubt,  would  be  for- 
feited, if  the  guardian  sanctioned  a  marriage  that  had  taken  place, 
without  the  consent  of  the  court. — 2  Story's  Eq.  ^'^  13,  59. 
But  whether  the  guardian  was  consenting  to  the  marriage  or  not, 
the  court  has  the  power  to  commit  the  husband,  until  he  shall 
make  a  proper  settlement  upon  his  wife  ;  nor  will  it  make  any  . 
difference,  that  the  ward  has  arrived  at  full  age  and  waives  her 
right  to  a  settlement,  for  the  court  will  protect  her  against  her 
own  imprudent  acts.  In  the  case  of  Stevens  v.  Savage,  Ste- 
vens married  a  Miss  Jeffrey,  a  ward  of  the  court,  under  the  fol- 
lowing circumstances  :  his  addresses  were  favored  by  iier  father 
in  his  life-time,  and  after  his  death,  he  and  the  infant  ward  were 
married  with  the  consent  of  all  the  family;  yet  the  chancellor 
committed  him  for  a  contempt,  and  he  was  only  discharged  up- 
on making  a  proper  settlement  upon  his  wife. —  1  Vesey,  154. 
This  authority  of  the  chancellor  over  the  husband,  who  may 
marry  a  ward  of  the  court  of  chaocery,.  without  the  sanction  of 
the  court,  is  fully  sustained  by  the  cases  of  Murch  v.  James,  4 
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Vesey,  386;  Ball  v.  Couts,  1  V.  &  B.  300;  Bathurst  v.  Mur- 
ray, 8  Vesey,  74-78.  Indeed,  in  the  case  last  cited,  the  mar- 
riage having  taken  place  without  the  knowledge  of  the  guardian, 
and  it  being  suggested  that  the  father  of  the  husband  was  im- 
plicated in  bringing  about  the  marriage,  and  that  he  was  a  man 
of  property,  the  chancellor  ordered  that  he  should  attend  before 
him,  saying  that  he  would  use  the  animadversion  of  the  court, 
if  he  appeared  to  be  a  man  of  property,  to  compel  him  to  make 
that  provision,  that  might  have  been  expected,  upon  a  marriage 
properly  conducted.  Whether  the  courts  of  chancery,  as  or- 
ganised in  this  State,  would  claim  to  exercise  tliose  powers  to 
the  same  extent  that  the  courts  of  England  do,  it  is  needless  to 
inquire.  Although  it  might  be  difiicult  to  deny  to  them  the  ex- 
istence of  such  powers,  yet  we  cannot  believe  that  the  power  of 
the  court  to  compel  a  proper  settlement  to  be  made  by  the  hus- 
band on  the  wife,  when  the  marriage  was  celebrated  without  the 
leave  of  the  court,  can,  in  any  aspect  of  the  case,  reduce  the 
properly  of  the  wife  in  the  possession  of  her  guardian  to  a  mere 
chose  in  action.  This  authority  of  the  court  over  the  husband 
is  exercised  on  the  ground  that  the  marriage  is  a  contempt  of 
court,  and  before  the  husband  is  cleared  of  the  contempt,  the 
court  will  take  care  that  he  shall  execute  a  proper  settlement 
iipon  the  wife.  So  in  the  case  at  bar,  if  the  wife  were  living, 
we  should  be  disinclined  to  permit  the  husband  to  receive  the 
property  from  the  hands  of  his  wife's  guardian,  until  he  had 
made  a  settlement  upon  her,  but  she  is  dead,  and  the  only  ques- 
tion is,  what  interest  did  the  husband  take  by  marriage?  Had 
the  guardian  derived  his  authority  from  the  Orphans'  Court, 
instead  of  the  Court  of  Chancery,  it  is  clear,  that  under  the  au- 
thority of  Magee  v.  Toland,  8  Porter,  the  marriage  would  have 
vested  the  absolute  title  in  the  husband,  because  the  property 
could  be  considered  in  no  other  light  than  as  property  in  pos- 
session, and  not  merely  as  a  chose  in  action ;  and  we  cannot 
believe,  that  because  the  authority  of  the  guardian  was  derived 
from  a  court  of  chancery,  this  can  alter  the  case  or  authorise  us 
to  consider  the  property  in  his  possession  as  a  chose  in  action 
merely.  Without  regard,  therefore,  to  the  form  of  those  pro- 
ceedings, we  think  the  husband  clearly  entitled  to  the  share  or 
interest  of  his  wife,  and,  she  being  dead  without  issue,  it  cannot 
be  withheld  from  him. 
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It  is  again  objected  to  the  report  of  the  commissioners,  that 
but  three  of  them  executed  it,  though  it  was  directed  to  five. 
But  we  consider  this  question  settled  by  iJie  case  of  Jennings  & 
Graham  v.  The  Adm'r  of  Jenkins,  9  Ala.  235.  The  court 
then  said,  "  that  in  general  there  can  be  no  doubt  that  a  power 
raust  be  exercised  in  strict  conformity  with  the  authority  by 
which  it  is  authorised  to  be  executed,  and  that  even  unessential 
forms  must  be  strictly  pursued,  if  required  to  be  observed  in  its 
execution,"  but  that  this  rule  did  not  apply  to  *'  business  of  a 
public  or  judicial  nature.  In  such  cases,  a  power  entrusted  to 
€everal  may  be  executed  by  a  majority."  And  in  that  case  it 
was  held,  that  the  sale  of  land  by  two  commissioners,  under  a 
commission  from  the  Orphans'  Court  appointing  three,  was 
valid.  Under  this  authority,  we  see  no  reason  for  refusing  to 
confirm  the  report  of  the  commissioners,  as  no  objection  is  made 
that  the  division,  made  by  them,  was  in  any  manner  unfair  or 
unjust.  This  view,  we  think,  is  conclusive  of  the  case,  and  the 
decree  of  the  chancellor  must  be  affirmed. 


STROTHER'S  ADM'R.  vs.  BUTLER. 

1.  Where  it  does  not  appear  from  the  record  oFa  former  Buit,  that  a  partic- 
ular deniand  was  passed  upon,  parol  proof  is  admissible  to  show  that  it 
was;  but,  iu  the  absence  of  such  proof,  itoaonot  be  presumed  that  it  vrat 
ko  passed  upon,  especially,  if  the  demand  be  of  such  a  character,  as,  pri- 
ma facie,  to  autiiorise  the  conclusion,  that  it  could  not  have  been  tried 
in  the  former  suit. 

2.  A  contract,  by  which  the  owner  of  a  farm  agrees  to  give  to  his  overseer 
a  p  trtion  of  the  products  for  his  services,  creates  between  them  a  tenancy 
in  common  in  the  products. 

3.  If  one  tenant  in  common,  having  the  management  of  the  joint  interest, 
employ  his  son,  then  under  his  control  and  a  member  of  his  family,  in  and 
about  the  cimmoa  business,  with  the  knowledge  of,  and  without  objec> 
tion  from  his  c  >-tenaut,  it  i.i  a  circum^taacj  tending  to  show  a  contract 
botwucn  them  for  the  services  of  the  son;  and  the  presumption  of  a  con- 
tract would  bo  the  more  rcasonablo,  if  thu  business  actu.illy  required  such 
services. 


734  ALABAMA. 


Stroihtr's  Adm'r  v.  Butler. 


4.  One  tenant  in  common  may  maintain  assuni]  sit  against  the  other  to  re- 
cover contribution  for  sei  vices',  rendered  hy  the  former  in  and  about  their 
common  hut^incss,  in  pursuance  of  a  contract  or  agreement  between 
them  for  Buch  services. 

5.  If  one  convert  the  chattel  of  anotlier  by  selling  it.  assumpsit  for  money 
had  and  received  will  lie;  but  a  mere  conversion,  without  a  sale  of  th« 
chattel,  will  not  authorise  the  owner  to  treat  it  as  sold,  and  maintain  &a- 
Bumphit  for  its  value. 

Error  to  the  Circuit  Court  of  Chambers.  Tried  before  the 
Hon.  John  J.  Woodward. 

This  was  an  action  of  assumpsit  brouj^ht  by  the  plaintifFagainst 
the  defendant  in  error  to  recover  the  value  of  one  seventh  part  of  a 
crop  of  cotton,  corn,  fodder  and  oats,  made  on  the  plantation  of 
the  defendant  in  the  year  1844,  under  a  contract  with  the  plain- 
tiff's intestate,  by  which  defendant  agreed  to  furnish  the  said  in- 
ieslate  with  a  certain  number  of  hands  and  to  give  him  one  sev- 
enth  part  of  the  crop  raised  for  his  services  in  superintending, 
and  working  as  a  laborer  vfith  them — also  to  recover  the  value 
of  the  services  of  the  said  intestate's  son,  and  of  the  hire  of  the 
intestate's  wagon,  during  said  year — and  further  to  recover  the 
price  of  a  cow  sold  to  the  defendant  by  the  intestate.  The  mo- 
ney counts  were  added.  The  plaintiff  proved  the  contract  as 
alleged,  and  introduced  evidence  tending  to  show  the  quantity 
and  value  of  the  crop  made  on  the  plantation  in  the  year  1844. 
He  also  proved  by  a  witness  that  the  son  of  the  intestate  frequent- 
ly worked  during  the  year  on  the  said  plantation,  that  the  intes- 
tate's wagon,  which  was  the  only  one  on  the  place,  was  used  in 
hauling  in  and  about  th©' plantation,  and  that  the  defendant  was 
aware  of  both  these  facts.  He  further  proved  that  the  defendant 
had  taken  a  cow,  belonging  to  the  intestate,  from  among  the  cat- 
tle of  a  neighbor  and  carried  her  to  his  house,  and  that  after  she 
remained  there  some  time,  she  returned  to  the  place  from  which 
she  had  been  taken  and  died.  The  plaintiff  finally  introduced 
the  record  of  a  judgment  from  the  Circuit  Court  of  Macon  coun- 
ty, in  favor  of  the  defendant  against  the  intestate,  rendered  in 
1845  in  a  suit  in  which  the  declaration  was  on  the  common  and 
money  counts,  and  to  which  no  other  plea  was  interposed  than 
the  general  issue.  The  defendant  offered  to  prove  that  in  the 
fall  of  1S43  he  handed  four  or  five  hundred  dollars  to  the  intes- 
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tate  to  pay  over  to  one  W.  C.  Thompson,  to  which  the  plaintiff 
objected,  on  the  ground  that  the  money  was  handed  to  him  be- 
fore the  comTTiencement  of  the  suit  in  Macon,  but  the  court  over- 
ruled the  objection  and  allowed  the  evidence  to  be  given  to  the 
jury.  The  court  gave  several  instructions  to  the  jury,  the  pur- 
port of  which  will  be  sufficiently  understood  by  reference  to  the 
opinion.  To  the  ruling  of  the  court  and  to  the  charges  given 
the  plaintiff  excepted  and  now  assigns  them  as  error. 

Dougherty  and  Rice,  for  the  plaintiff  in  error. 

GuNN,  for  the  defendant. 

PARSONS,  J. — It  apppears  that  Butler,  in  the  fall  of  1843, 
delivered  a  sum  of  money  to  Strother,  to  be  paid  to  Thompson; 
and  when  Butler  proved  that  fact,  as  tending  to  show  his  defence, 
to  the  present  action,  the  plaintiff  objected  to  the  evidence,  be- 
cause the  money  was  delivered  to  Strother  before  thecomnience- 
raent  of  Butler's  suit  against  Strother,  in  the  Circuit  Court  of 
Macon.  The  objection  rested  upon  the  supposition  that  Butler's 
demand  against  Strother,  in  respect  of  this  sum  of  money,  was 
tried  in  the  suit  in  Macon;  and  if  that  fact  had  conclusively  ap- 
peared, the  same  demand  would  have  been  barred,  and  conse- 
quently, could  not  have  been  relied  on  as  a  defence  to  the  pre- 
sent action.  But  it  is  not  contended,  that  the  record  of  the  suit 
in  Macon  shows  that  this  demaud  was  tried — that  might  have 
been  proved  on  the  trial  of  this  cause  by  parol  evidence. — Gard- 
ner v.  Buckbee,  3  Covven's  Rep.  120;  Rakes,  Adm'r.  v.  Pope, 
7  Ala.  161.  But  there  was  no  such  proof,  nor,  indeed,  does  it 
appear  that  this  demand  could  properly  have  been  tried  in  that 
cause,  for  it  does  not  appear  that  Strother  was  then  in  any  de- 
fault with  regard  to  it,  even  if  that  were  the  case  at  any  lime  af- 
terwards. It  does  not  appear  that  he  had  used  the  money,  or 
refused  to  pay  it  to  Thompson,  or  that  the  latter  was  in  the  coun- 
try, or  even  in  life,  so  that  he  could  have  paid  it  to  him.  The 
record  of  the  former  suit,  by  itself,  was  no  estoppel  against  the 
assertion  of  the  demand  in  question,  in  defence  of  this  suit,  and 
therefore  there  was  no  error  in  refusing  to  exclude  it. 

1.  The  court  charged  the  jury  on  trial  of  this  case,  that  Strother 
could  have  availed  himself  of  the  demands  sued  for  in  this  ao 
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tion,  provided  the  jury  believed  Butler  assented  to  it,  but  there 
was,  as  appears  by  the  bill  of  exceptions,  no  evidence  of  such 
assent.  To  this  charge  the  plaintiff  also  excepted.  The  charge 
appears  to  have  been  unnecessary,  as  there  was  no  evidence  to 
which  it  could  apply,  and  it  miglit  possibly  have  misled  the  jury; 
and  further,  if  Strother  had  demands  upon  which  he  bad  the 
right  to  bring  a  cross  action,  he  was  not  bound  to  use  thern  as  a 
defence.  But  it  not  necessary  to  decide  whether  this  charge, 
in  point  of  law,  was  erroneous  or  not. 

2.  As  it  was  the  agreement  between  Butler  and  Strother  that 
ihe  latter  was  to  have  a  certain  portion  of  the  crop,  in  considera- 
tion of  his  services  in  raising  it  on  the  plantation  and  with  the 
hands  of  the  former,  they  were  tenants  in  common,  as  will  appear 
by  the  case  of  Mawhinney  &  Smith  v.  Thompson,  which  we 
decided  at  the  present  term. 

3.  It  appears  that  Strother's  son,  who  was  a  minor,  labored 
on  the  plantation  during  a  portion  of  the  year  in  which  the  crop 
was  on  hand.  The  services  of  the  son  were  not  required  by  the 
original  contract  between  Strother  and  Butler,  and  it  was  the  ob- 
ject of  the  present  suit  to  recover,  among  other  things,  for  the 
services  of  the  son;  in  relation  to  which,  the  court  charged  the 
jury,  that  although  they  might  believe  from  the  evidence,  that  the 
son  labored  on  the  farm  in  the  year  1844,  (the  year  when  the 
crop  was  on  hand,)  and  that  the  defendant  might  have  seen  him 
so  laboring,  yet  the  plaintiff  could  not  recover  for  his  services  in 
this  suit,  if  they  believed  from  the  evidence  that  the  defendant 
was  to  furnish  a  ceitain  number  of  hands,  and  did  furnish  them, 
and  was  to  give  the  plaintiff  a  certain  portion  of  the  crop,  "un- 
less it  was  shown  from  the  evidence  what  additional  crop  was 
made  by^  the  labor  of  the  son,  so  that  they  could  separate  it  from 
what  was  made  by  the  handsagreed  to  be  furnished  by  the  defend- 
afjt,  and  of  which  ihe  plaintiff  was  to  receive  a  certain  part,  and 
thus  ascertain  the  value  of  the  plaintiff's  share  of  the  crop  made 
by  the  hands  agreed  to  be  furnished  by  the  defendant."  To  this 
charge  the  defendant  excepted.  It  does  not  follow  from  the  fact 
that  the  son  assisted  to  cultivate  the  crop,  that  the  father  was  to 
be  paid  for  it  out  of  the  crop,  even  if  that  circumstance  could 
control  the  question  of  his  right  to  compensation,  and  this  ques- 
tion we  think  was  a  proper  one  for  t!ie  jury  to  consider  in  this 
action.     If  the  father  employed  his  son,  then  under  his  control 
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and  a  member  of  his  family,  in  the  business  for  a  considerable 
time,  and  this  with  the  defendant's  knowledge,  it  is  a  circum- 
stance tending  to  show  a  contract  for  the  service  between  the 
father  and  the  defendant,  especially  if  the  latter  made  no  objec- 
tion, although  it  would  not  be  conclusive  by  any  means.  And 
if  the  business  actually  required  the  service  of  the  son,  the  pre- 
sumption of  a  contract  would  be  the  more  reasonable. 

4.  After  this  view,  the  question  relates  to  the  remedy.  If  there 
was  a  contract  or  agreement  beween  the  parties  for  the  service 
of  the  son  in  the  business,  can  the  father's  adm'r.  recover  a  just 
contribution  for  the  service  from  the  defendant,  in  an  action  of 
assumpsit?  We  think  he  can.  It  stands,  we  think,  on  the  foot 
•of  an  advance  made  by  one  tenant  in  common,  of  his  own  money, 

for  the  benefit  of  himself  and  his  co-tenant,  pursuant  to  ati  agree- 
ment between  them.  In  such  case  it  cannot  be  doubted  but  that 
the  tenant  making  the  advance  can  recover  contribution  from 
his  co-tenant  by  an  action  ofassumpsit  founded  on  the  contract.  If 
one  tenant  in  common  advance  his  own  money  for  the  benefit  of 
both  and  at  the  request  of  his  co-tenant,  with  an  understanding 
that  the  latter  is  to  make  recompense  according  to  his  proportion, 
the  action  ofassumpsit  to  recover  it  certainly  will  lie,  and  if  so, 
the  former,  under  similar  circumstances,  may  recover  for  the 
services  of  his  son  and  the  use  of  his  wagon,  provided  the  jury 
can  infer  from  the  dvidence  that  Butler  agreed  to  pay  for  them. 
What  we  have  said  on  the  last  point  applies  to  the  next.  If 
Strother  used  his  wagon  in  the  business  of  the  parties,  pursuant 
to  an  understanding  between  them  that  Butler  was  to  be  account- 
able for  the  use  thereof  or  for  a  proportion  of  it,  he  would  be  lia- 
ble accordingly  in  this  action;  and  the  question  whether  there  was 
an  understanding  or  agreement  of  the  sort,  was  for  the  jury  un- 
der the  circumstances  attending  the  transaction. 

5.  It  does  not  appear  that  there  was  a  sale  of  the  cow  by 
Strother  to  Butler.     If  the  latter  converted  the  cow  bv  sellin* 

w  o 

her  (which  appears  not  to  have  been  the  case,)  to  another  per- 
son, Strother  or  his  adm'r.  might  waive  the  tortious  conversion 
and  recover  against  Butler  the  money  which  the  latter  received 
from  the  sale.  In  such  case  the  count  for  money  had  and  re- 
ceived would  be  appropriate.  But  the  doctrine  of  waiver  can  go 
no  further.  It  cannot  be  admitted  to  extend  to  cases  of  mere 
conversion,  so  as  to  enable  the  injured  party  to  treat  the  proper- 
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ty  converted  as  sold  and  delivered,  and  to  bring  assumpsit  for  the 
price. — Gray  v.  Griffith,  10  Watt's  Rep.  431.  We  reverse  the 
judgment  and  remand  the  cause,  not  finding  it  necessary  to  de- 
cide any  further  question  in  the  cause. 


HANSON  &  MOORE  vs.  PATTERSON  et  al. 

1.  Where,  after  a  biil  has  been  amended,  a  commission  issues  to  tuke  the 
answer  of  a  non-resident  defend;int  then  in  default,  and  the  defendant 
answers  generally,  without  specifying  whether  it  is  to  the  original  or 
amended  bi'J,  or  to  both,  it  will  be  intended  that  the  answer  is  to  the 
bill  in  the  condition  in  which  it  was  at  the  time  the  commission  issued, 
and  the  previous  default  consequently  must  be  considered  as  cured. 

2.  Where  the  record  fails  to  show,  either  by  recitals  in  the  decree  or  other- 
wise, that  publication  was  made  in  the  mode  pointed  out  in  the  40tL 
Rule  of  Chancery  Practice,  a  mere  statement  in  the  decree,  that  publica' 
tion  was  made  "  in  the  terms  of  the  law,"  is  insufficient  to  sustain  a  de- 
cree pro  confesso  against  a  non-resident  defendant. 

3.  Where  the  bill  alleges  that  certain  judgments,  against  which  it  seeks 
relief,  have  been  fully  paid  ofiF  and  satitfied  by  the  transfer  of  land  claims 
on  a  company  in  the  State  of  Texas  to  the  duly  authorised  agent  of  the 
plaintiff,  and  the  answer,  admitting  the  transfer,  insists  that  the  agent 
was  only  authorised  to  receive  good  and  valid  claims,  and  that  those 
transfered  were  not  of  that  character,  but  were  fraudulent,  &c.,  the 
matter  thus  set  up  is  irresponsive  to  the  allegation  and  must  be  proved. 

4.  Where  it  does  not  nppcar  that  the  merits  of  the  controversy  were 
passed  upon,  a  judgment  quashing  a  supersedeap,  sued  out  to  restrain  an 
execution  on  the  ground  of  satisfaction,  ia  not  conclusive  upon  parties, 
yrho  assert  rights  under  the  defendant  in  the  judgment,  anterior  in  point 
of  time  to  the  proceedings  on  the  supersedeas. 

5.  if  a  non-reaident  defendant  files  his  answer  and  submits  to  the  juris- 
diction of  the  court,  the  comphiinant  will  not  be  required  to  execute  a 
refunding  bond. 

Error  to  the  Chancery  Court  of  Cherokee.     Tried  before  the 
Hon.  Wilie  W.  Mason. 

S.  D.  J.  Moore,  for  the  plaintiffs  in  error. 
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No  counsel  for  the  defendants. 

CHILTON,.  J.— By  the  29th  Rule  of  Chancery  Practice, 
(Clay's  Dig.  615,  '^  29,)  it  is  provided,  that  where  a  defendant 
resides  out  of  the  State,  on  the  application  of  his  solicitor  the 
register  shall  issue  a  commission,  directed  to  one  or  more  per- 
sons, to  take  and  certify  his  answer ;  the  affidavit  to  the  answer 
shall  be  attached  thereto,  and  sworn  to  and  subscribed  by  the  de- 
fendant before  the  commissioners,  or  one  of  them,  and  so  certi- 
fied by  him  or  them.  In  the  case  before  us,  about  five  months 
after  the  original  bill  had  been  amended  and  both  had  been 
answered  by  the  defendant,  Moore,  a  commission  was  issued 
by  the  register,  directed  to  three  commissioners,  to  take  and 
certify  the  answer  of  the  defendant,  Hanson,  "  in  a  certain  suit, 
pending  in  said  Chancery  Court,"  &c.,  describing  this  as  the 
suit  indicated.  The  commissioners  proceeded  to  take  and  cer- 
tify the  answer,  on  the  13lh  day  of  February  1846,  which  was 
filed  in  the  office  of  the  register,  on  the  13th  April  1846.  This 
answer  goes  generally  to  the  bill,  without  specifying  whether  it 
is  an  answer  to  the  original  or  amended  bill,  or  to  both.  As, 
however,  it  is  taken  under  a  commission,  which  issued  long  af- 
ter the  bill  was  amended,  and  purports  to  be  an  answer  to  the 
bill,  we  must  regard  it  as  an  answer  to  the  bill,  in  the  condition 
it  was  in  when  the  commission  issued,  and  as  placing  the  party 
rectus  in  curia,  in  respect  to  it.  The  chancellor  in  the  decree 
says,  that  the  defendant,  Hanson,  has  failed  to  answer  either  the 
original  or  amended  bills,  and  that  they  have  been  taken  as 
confessed  against  him.  In  this  the  chancellor  misconceived  the 
true  state  and  condition  of  the  record. 

2.  Again,  there  is  no  valid  decree  |/ro  confesso  against  Han- 
son. There  is  no  order  for  publicaiion  against  him  as  a  non- 
resident defendant,  either  as  to  the  original  or  amended  bill. — 
The  only  decree  contained  in  the  record,  as  to  Hanson's  de- 
fault in  answering,  reads  as  follows:  "It  appearing  to  the  satis- 
faction of  the  court,  that  publication  has  been  made  in  the  terms 
of  the  law,  in  The  Gkidiator,  a  newspaper  published  in  the  town 
of  Cedar  Bluff,  and  by  posting  up  the  same  on  the  court-house 
door  for  said  county,  on  motion  of  said  complainants,  it  is  or- 
dered, adjudged,  and  decreed  that  a  judgment  pro  confesso  be, 
and  is  hereby  rendered  against  the  said  Hanson,  for  failing  to 
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answer  In  the  time  prescribed  by  the  statute."  This  decre- 
tal order  was  made  on  the  27th  June  1844,  one  year  previous 
to  the  filing  of  the  amendment  to  the  bill,  and  no  order  of  the 
kind  appears  to  have  been  made  in  respect  of  the  amendment. 
In  Hartley  et  al.  v.  Bloodgood,  16  Ala.  Rep.  23S,  we  held,  that 
the  record  must  show  by  recitals  in  the  decree,  or  otherwise, 
that  publication  was  made  in  the  manner  pointed  out  in  the  rule 
relating  to  this  subject,  (see  Clay's  Dig.  616,  §  40,)  or  the  de- 
cree cannot  be  sustained — that  the  mere  statement,  that  publi- 
cation was  made  in  due  or  proper  form.  Is  insufficient,  as  it  is  an 
averment  of  a  legal  conclusion,  rather  than  the  facts,  from  which 
this  conclusion  would  result. — See,  also,  Butler  v.  Butler,  11 
Ala.  671. 

It  is  then  very  clear,  that  the  record  before  us  does  not  fur- 
nish the  evidence  of  a  valid  decree  pro  covfesso  against  Hanson, 
and  as  the  decree  of  the  chancellor  was  predicated  upon  his  de- 
fault, it  is  erroneous,  unless  it  is  defensible  upon  another  view, 
which  we  will  proceed  to  examine.  Hanson  has  filed  his  an- 
swer, which  his  counsel  here  insists,  and  which  we  have  shown, 
must  be  taken  as  a  response  to  the  bill  as  amended,  and  the 
chancellor  should  have  disregarded  the  informal  entry  pro  con- 
fesso,  or  have  vacated  it,  and  heard  the  cause  upon  the  bill,  ex- 
hibits, answers,  and  proof.  We  will  then  consider  it  as  he 
should  have  done,  and,  if  thus  considered,  the  decree  is  right. 
it  should  not  be  reversed. 

3.  The  gist  of  the  complaint  is,  that  the  defendant,  Hanson, 
through  his  attorney,  Moore,  is  proceeding  to  sell  property 
given  to  the  complainants  by  one  Hugh  M.  Elder,  under  exe- 
cutions against  said  Elder,  issued  upon  two  judgments,  which 
they  aver  have  been  fully  paid  off  and  satisfied  by  the  transfer 
to  Moore,  as  the  authorised  agent  of  Hanson,  of  land  claims 
upon  a  company  in  the  State  of  Texas.  The  receipt  of  Moore 
is  exhibited  with  the  bill,  and  duly  proved,  as  the  decree  re- 
cites, and  which  shows  that  the  claims,  vvliich  were  transfered, 
were  received  in  full  of  the  judgments.  Moore,  in  his  answer, 
(as  also  does  Hanson,)  states  that  he  was  authorised  to  receive 
in  satisfaction  claims,  which  were  good  and  valid,  and  that  El- 
der at  the  time  of  the  agreement  proposed  to  transfer  such 
claims,  but  Moore  affirms  that  the  claims  transfered  were  not  of 
this  character,  but  on  the  contrary,  were  fraudulent,  and  gotten 


JANUARY  TERM,  1850. 741 

Hanson  &  Moore  v.  Patterson  et  al. 

up  for  the  purpose  of  defrauding,  and  that  Elder,  since  the 
transfer,  has  admitted  that  such  was  the  fact.  Hanson  answers 
that  he  only  authorised  Moore  to  take  good  and  valid  claims, 
and  that;  having  full  confidence  in  his  ability  and  integrity,  he 
doubts  not  but  that  he  has  conformed  to  his  instructions. 

It  is  sufficient  to  observe,  upon  this  branch  of  the  case,  that 
Moore,  having  authority  to  receive  good  claims,  and  having  re- 
ceived those  in  question  and  executed  the  receipt  attached  to 
the  bill,  the  -prima  facie  presumption  is  that  they  were  such  as 
he  contracted  to  receive.  His  an-swer  that  they  were  not  is  ir- 
responsive to  any  allegation  in  the  bill,  and  the  burthen  of  prov- 
ing that  the  claims  were  not  good,  or  were  fraudulent,  devolved 
upon  the  defendants.  This  familiar  rule  clearly  applies  to  the 
case,  and  renders  a  further  exan)ination  of  this  point  unne- 
cessary.— Waketnan  v.  Grover,  4  Paige,  33;  Hart  v.  Ten  Eyck, 
2  Johns.  C.  Rep.  89-91,  n.  a;  :<>  Dan'l  Ch.  Pr.  984,  and  notes; 
Crutchfield  v.  Haynes,  14  Ala.  64-5;  Walker  v.  Miller  et  al.  11 
ib.  1080;  S  Cow.  Rep.  387;  Powell  v.  Swan's  Adm'r,  5  Dana's 
Rep.  3;  4  ib.  153. 

4.  R  is,  however,  insisted,  that  the  record  exhibited  with 
Moore's  answer,  showing  that  the  executions  were  superseded 
by  Elder  in  the  Circuit  Court  of  Cherokee,  upon  the  ground, 
as  shown  in  his  petition  for  the  writs  of  supersedeas,  that  the 
judgments  had  been  satisfied  by  the  transfer  of  these  claims,  and 
that  the  writs  of  supersedeas  were  quashed,  is  evidence  of  the 
worthlessness  of  the  claims,  and  that  the  receipt  constitutes  no 
satisfaction.  It  is  a  sufficient  answer  to  this,  that  the  complain-* 
anla  are  not  concluded  by  the  judgments  quashing  the  writs  of  su- 
persedeas, since,  if  we  concede  that  they  were  privies,  it  does 
not  appear  that  the  merits  of  the  controversy  were  tried  upon 
such  motions.  The  court  quashed  the  writs,  but  upon  what 
ground,  we  are  not  informed.  Besides,  the  amended  bill  ex- 
pressly charges,  that  it  was  agreed  between  Elder  and  Moore, 
that  the  former  should  not  resist  tlie  motions  made  i(»  the  Cir- 
cuit Court  to  quash  the  writs  of  supersedeas,  in  consiilcration 
that  his  property  should  not  be  levied  upon  for  the  satisfaction 
of  the  judgments,  but  should  be  exempt,  and  the  property, 
given  to  complainants  by  Elder,  should  be  sold ;  and  that  the 
motions  to  quash,  for  that  reason,  were  not  resisted,  &c.  Moore 
answers,  that,   *'he  proposed  to  Elder,  that  he  would  levy  the 
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executions  on  the  judgments  against  him  upon  any  property 
said  Elder  would  direct,  provided  it  would  satisfy  the  said  judg- 
ments, if  he  would  agree  that  each  supersedeas  should  be 
quashed,  so  that  defendant,  Moore,  might  return  to  his  home  in 
Tuskaloosa ;  that  Elder  did  not  accede  to  this  proposition ; 
nevertheless  defendant,  Moore,  did  direct  the  sheriff  to  levy 
upon  the  land  claimed  by  the  complainants,  not,  however,  to 
consummate  any  fraud  on  the  complainants  or  any  one  else.'* 
There  is  nothing  said  in  the  answer  as  to  the  allegation,  that 
*•  the  writs  of  supersedeas  were  quashed,  no  one  appearing  to 
oppose  the  same."  So  that  from  the  pleadings  in  the  cause,  we 
think  it  sufficiently  appears  that  the  writs  were  quashed  or  dis- 
missed, not  upon  a  full  investigation  of  the  merits  of  the  payment 
alleged,  but  for  want  of  prosecution,  or  for  some  other  reason, 
as  the  terms  used  would  indicate.  Be  this,  however,  as  it  may, 
we  are  of  opinion  that  the  trial  between  Hanson  and  Elder,  and 
the  judgments  of  the  court  upon  the  motions  to  quash  the  writs 
of  supersedeas  are  not  to  conclude  the  rights  of  the  complain- 
ants, which  accrued  anterior  to  the  proceedings  upon  these  mo- 
tions, in  the  absence  of  all  proof,  that  the  merits  of  the  contro- 
versy were  decided  upoa. 

The  parties  then  being  properly  before  the  court,  and  the 
question  of  payment  being  made  out  jjrinia  facie  by  the  com- 
plainants, and  not  disproved  by  the  defendants,  (their  answers 
going  to  matters  without  the  receipt,  and  in  avoidance  of  it,  not 
being  responsive  to  the  bill,  or  sustained  by  evidence,)  we  con- 
clude that  the  chancellor  arrived  at  a  correct  conclusion,  not- 
withstanding he  assumed  an  incorrect  premise.  The  decree 
must  consequently  be  affirmed. 

5.  In  respect  to  a  refunding  bond,  the  defendant,  Hanson, 
having  filed  his  answer  and  submitted  to  the  jurisdiction  of  ihe 
court,  it  was  not  incumbent  on  the  complainants  to  execute  one. 
Davenport  v.  Bartlett  &  Waring,  9  Ala.  180. 

Let  the  decree  be  affirmed. 
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jGUNN,  Trustee,  vs.  BARROW. 

1.  An  understanding  between  a  father  and  son-in-law,  then  recently  mar- 
ried, that  certain  slaves  delivered  to  the  latter  were  intended  for  his  wifp, 
and  would  be  secured  by  deed  of  trust  for  her  and  her  children,  repels 
the  presumption  -of  a  gift  to  the  son-in-law ;  and  a  deed  afterwards  exe- 
cuted, in  .pursuance  of  such  intention,  will  as  against  him  vest  the  legal 
title  in  the  trustee. 

2.  Until  the  trusts  of  a  deed  are  executed,  the  legal  title  continues  in  the 
trustee,  and  at  law  he  may  recover  the  property  from  the  cestui  que  Irvst, 
unless  the  deed  contains  a  stipulation  that  the  possebsion  shall  remaic 
with  the  latter. 

Error  to  the  Circuit  Court  of  Chambers.  Tried  before  the 
Hon.  John  J.  Woodward. 

This  was  an  action  of  detinue,  instituted  by  the  plaintiff 
against  the  defendant  in  error,  to  recover  four  slaves.  The 
plaintiff  made  title  to  the  slaves  under  a  deed  of  trust,  the  sub- 
stance of  which  is  stated  in  the  opinion  of  the  court.  It  appears 
that  the  slaves  were  owned  by  Larkin  R.  Gunn,  and,  Sfxjn  after 
the  marriage  of  the  daughter  of  said  Gunn  to  the  defendant,  and 
before  the  execution  odhe  deed  of  trust,  went  into  the  possess- 
ion of  the  latter,  but  it  was  in  proof  by  the  testimony  of  said 
Larkin  R.  Gunn  and  his  wife,  which  was  objected  to  by  the 
defendant,  that  they  went  into  the  defendant's  possession  with 
the  understanding  that  a  deed  of  similar  import  to  the  one  intro- 
duced in  evidence  was  afterwards  to  be  executed.  There  was 
also  proof  tending  to  show  that  some  four  months  after  the  mar- 
riage, the  defendant,  with  his  wife  and  the  slaves  in  controversy, 
went  to  reside  at  the  house  of  Larkin  R.  Gunn,  under  an  ar- 
rangement to  crop  together,  but  that  they  soon  disagreed,  and 
defendant  removed  from  the  residence  of  said  Gunn,  leaving  the 
slaves  in  his  possession,  where  they  remained  for  several  months, 
and  then  \^'ent  back  to  the  house  of  defendant.  It  was  further 
shown,  that  before  the  slaves  returned,  as  just  stated,  into  the 
possession  of  the  defendant,  said  Larkin  R.  Gunn  said  to  him, 
in  substance,  that  he  intended  to  give  the  negroes  to  his  daugh- 
ter and  her  children,  and  intended  to  make  a  deed  of  gift  to 
them,  and  that  if  he  chose  to  take  them  in  that  way,  he  might  do 
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SO,  Otherwise  he  could  not  have  them,  and  that  the  defendant 
agreed  so  to  lake  them.  It  further  appeared  that  the  wife  of 
the  defendant  was  still  living  and  that  she  had  children.  A  num- 
ber of  charges  were  given,  and  several  charges  asked  and  re- 
fused by  the  court,  the  most  material  of  which  are  substantially 
as  follows:  The  court  charged  the  jury — 1st.  That  to  entitle  a 
plaintiff  to  recover  in  an  action  of  detinue,  he  must  have  an 
absolute  or  special  property  in  himself,  and  the  right  of  possess- 
ion ;  that  the  legal  title  might  be  in  the  plaintiff,  and  yet  the  de- 
fendant have  the  right  of  possession.  2d.  That  the  court  did 
not  distinctly  recollect  the  testimony,  but  if  it  was  that  the  donor 
intended  to  give  the  negroes  to  his  daughter  during  her  life,  and 
afterwards  to  her  children,  and  that  in  part  performance  of  such 
intention  he  delivered  the  negroes  to  the  defendant,  then  he 
could  not  afterwards  convey  them  to  the  plaintiff  so  as  to  autho- 
rise him  to  recover  in  this  action.  The  plaintiff's  counsel 
asked  the  court  to  charge  the  jury — 1st.  That  if  the  defendant 
received  the  negroes  under  the  understanding  that  they  were  to 
be  settled  on  his  wife  and  children  in  the  manner  pursued  by 
the  deed,  then  the  legal  title  is  in  the  plaintiff:  2d.  That  if  the 
properly  went  into  the  defendant's  possession  as  a  loan  or  lim- 
ited estate,  then  the  legal  title  remained  in  the  donor,  and  he 
had  a  perfect  right  to  terminate  the  defendant's  interest  in  the 
property  at  any  time,  and  by  the  execution  of  the  deed,  the  plain- 
tiff acquired  the  legal  right  to  the  property,  and  that  said  legal 
right  draws  to  it  the  right  of  possession, — both  of  which  charges 
the  court  refused  to  give.  To  the  charges  given  and  to  the 
refusal  to  charge  as  asked  the  plaintiff  excepted,  and  now  as- 
signs them  as  error. 

Allison  &  Andrews,  for  the  plaintiff  in  error : 
The  evidence  set  out  in  the  bill  of  exceptions  clearly  shows, 
that  the  slaves  in  controversy  went  into  the  possession  of  defend- 
ant, with  the  knowledge  and  understanding  upon  the  part  of  de- 
fendant, that  the  slaves  were  to  be  settled  by  the  donor  (by  deed 
thereafter  to  be  excuted)  upon  the  wife  and  children  of  defend- 
ant, and  in  case  of  the  death  of  the  wife  without  children,  to  re- 
vert to  the  donor.  This  evidence  was  conclusive  to  show  that 
the  property  was  not  given  absolutely,  as  an  advancement  for 
the  daughter,  and  did  not  thus  vest  jure  mariti  so  as  to  become 
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subject  to  the  husband's  debtS;  or  render  inoperative  any  settle- 
ment of  the  property  which  the  fatlrer  might  make  afterwards. 
— O'Neal,  Michaizx  and  Thomas  v.  Teague,  8  Ala.  345. 

Under  the  pleadings,  and  facts  disclosed  in  the  bill  of  excep- 
tions, the  6rst  and  second  charges  given  by  the  court  were  er- 
Toneous.  The  action  of  detinue  involves  the  title  to  the  chat- 
tel, at  the  commencement  of  the  suit,  and  the  writ  is  a  sufficient 
•demand.  If  the  defendant  in  this  action  relies  upon  the  right  to 
the  possession  of  the  property  by  way  of  lien  or  limited  estate  with- 
-out  claiming  the  absolute  title  in  himself,  he  cannot  set  up  such 
an  interest  as  a  defence  under  the  plea  of  non  detinet,  but  is 
•bound'  to  plead  such  matter  specially. — I  Chitty's  Plead.,  48S; 
Spence  v.  McMillan,  10  Ala.  584;  12  ib.  135. 

The  first  and  second  charges  asked  and  refused,  should  have 
been  given,  the  first  in  particular,  as  under  the  state  of  facts  dis- 
<".losed  by  the  bill  of  exceptions,  it  would  have  placed  the  casa 
fairly  before  the  jury. 

R.  Baugh,  for  defendant. 

1.  The  testimony  of  Laj-kln  R.  Gunn,  the  donor,  should 
have  been  excluded,  it  is  a  general  rule  of  evidence  that  if  the 
effect  of  a  witness'  testimony  will  be  to  create  or  increase  a  fund 
in  which  he  may  be  entitled  to  participate,  he  is  incompetent. — 
a  Cowcn  asd  Hill's  Notes,  Part  1,  p.  114,  note  108. 

The  case  at  bar  is  dissimilar  to  the  case  of  O'Neal  et  al.  v. 
Teagae  et  al.,  8  Ala.  345.  In  that  case  the  contest  was  between 
execution  creditors  and  the  trustees,  and  the  deed,  under  which 
4he  trustees  claimed,  vested  a  life  estate  in  the  negroes  in  the 
husband,  and  that  estate  was  liable  for  the  husband's  debts,  but 
the  right  of  the  donor  to  a  reversion  of  the  property  was  not  dis- 
puted. In  the  case  at  bar,  Barrow  claims  the  property  by  virtue 
of  a  parol  gift  and  delivery,  and  independent  of  any  deed  of  trust, 
and  denies  that  the  donor  had  any  interest  in  the  slaves  at  the  ex- 
ecution of  the  deed  of  trust.  The  declarations  of  the  donor 
made  at  and  a  short  time  before  giving  the  property  to  his  daugh- 
ter would  have  been  competent,  but  the  donor  himself  was  an 
incompetent  witness. — Powell  v.  Olds,  9  Ala.  SGI.  The  hus- 
band being  incompetent  his  wife  was  also  an  incompctent.witness. 

The  charges  asked  were  properly  refused,  as  they  are  abstract, 
inilependeul  of  (he  testimony  of  the  donor  and  his  wife. 
48 
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DARGAN,  C.  J. — This  was  an  action,  brought  by  the  plain- 
tiff against  the  defendant  in  error,  to  recover  four  slaves.  Upon 
the  trial  a  bill  of  exceptions  was  sealed  by  the  presiding  judge, 
which  shows  that  the  plaintiff;  to  prove  title  in  himself,  introduced 
a  deed  of  trust,  bearing  date  24th  day  of  January  1S48,  whicli 
was  executed  by  Larkin  R.  Gunn,  and  which  purported  to  con- 
vey the  slaves  in  controversy  to  the  plaintiff,  upon  the  trusts  that 
he  would  apply  the  proceeds  arising  from  the  vvoik  and  employ- 
ment of  said  slaves,  to  the  support  and  maintenance  of  Nancy 
E.  Barrow,  during  her  natural  life,  and  in  the  event  that  she  should 
have  a  child  or  children,  the  said  slaves  and  their  increase,  at  her 
death,  should  descend  to  such  child  or  children,  in  equal  pro- 
portions; but  if  the  said  Nancy  E.  should  die,  leaving  no  chil- 
dren, then  the  slaves  should  revert  to  and  become  the  property 
of  the  grantor,  should  he  be  then  living,  but  if  he  should  not  be 
then  in  life,  then  the  slaves  should  become  the  property  of  the 
brothers  and  sisters  of  the  said  Nancy  E.  Barrow.  The  deed 
then  declared  that  it  was  the  intention  of  the  donor,  that  Nancy 
E.  Barrow  should  have  a  life  estate  in  tiie  slaves  for  her  own 
separate  use,  free  from  the  charge  or  alienation  of  her  husband, 
James  H.  Barrow,  with  remainder  to  the  child  or  children  of  the 
said  Nancy,  and  if  she  should  die,  leaving  no  child  or  children, 
then  the  remainder  over  as  before  designated.  It  was  shown 
that  Nancy  E.  Barrow,  was  the  daughter  of  the  grantor,  and  that, 
at  the  time  of  the  intermarriage  between  her  and  the  defendant, 
the  slaves  belonged  to  the  donor.  It  also  appeared  that  Nancy 
E.  was  still  living  and  had  children.  It  was  also  shov;n  that  the 
slaves  went  into  the  possession  of  the  defendant  before  the  exe- 
cution of  the  deed,  but  it  was  proved  by  the  testimony  of  the 
donor  and  his  wife,  that  the  defendant  received  the  slaves  with 
the  understanding,  that  the  donor  should  execute  a  deed  of  them 
df  similar  import  to  the  one  read  in  evidence.  The  defendant 
objected  to  the  competency  of  the  testimony  of  the  donor  and 
his  wife,  but  his  objection  was  overruled.  The  defendant  intro- 
duced several  witnesses,  who  testified  that,  after  the  slaves  went 
into  his  possession,  the  donor  stated  that  he  had  given  the  slaves 
to  the  defendant.  This  is  the  substance  of  the  testimony  that 
gives  rise  to  the  question,  that  must  ultimately  determine  this 
case,  and  that  is,  whether  the  donor,  at  the  time  of  executing  the 
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deed,  had  the  right  to  dispose  of  the  property  in  the  manner  de- 
scribed therein"? 

If  the  property  passed  by  the  deed,  it  is  then  clear  that  the 
legal  title  vested  in  the  plaintiff  as  trustee,  and  still  remains  in 
him,  for  the  purpose  of  executing  the  trust,  and  at  law,  he  must 
recover  against  any  one,  who  withholds  the  possession  from  him. 
Even  if  we  were  to  presume,  that  the  husband's  possession  was 
that  of  the  wife,  or  that  he  held  the  slaves  for  her,  he  could  not 
resist  a  recovery;  for  so  long  as  the  legal  title  remains  in  the 
trustee,  the  trusts  not  being  executed,  he  may  recover  at  law  a- 
gainsl  his  own  cestui  que  trust,  unless  the  instrument,  by  which 
(he  trusts  were  created,  contain  a  stipulation  that  the  possession 
shall  remain  with  the  cestui  que  trust.  We  have  said  this  much 
upon  the  supposition  that  the  court  was  influenced  in  refusing 
some  of  the  charges  requested,  by  the  idea  that  the  possession  of 
the  husband  must  be  considered  as  the  possession  of  the  wife,  and 
that  the  trustee  could  not  recover  against  her;  but,  so  far  as  we 
can  discover  from  the  record,  the  defendant  set  up  title  in  him- 
self, irrespective  of  the  right  of  his  wife.  In  either  aspect  of  the 
case,  if  the  deed  conveyed  the  title  to  the  plaintiff,  he  was  enti- 
tled to  recover,  for  the  trust  not  being  executed,  the  legal  title 
must  still  remain  in  him. 

If  the  defendant  received  the  possession  of  the  slaves,  with  the 
understanding  that  the  donor  should  execute  a  deed  for  them, 
similar  in  its  character  to  the  one  introduced  in  evidence,  then  it 
is  clear  that  the  donor  had  the  right  to  convey  the  slaves  in  the 
manner  that  he  did,  and  the  trustee  would  take  the  legal  title.— 
O'Neal,  Michaux  et  al  v.  Teague  et  al.  8  Ala.  345,  It  is  true, 
that  when  property  is  sent  home  wiih  a  newly  married  couple  by 
their  j)arents,  the  law  presumes  it  a  gift  by  way  of  advancement 
in  life,  unless  at  the  time  a  less  estate  or  interest  was  intended; 
and  this  intention  of  the  parent  may  be  ascertained  by  hi.s  decla- 
rations; made  at  or  about  the  lime  he  parts  with  the  possession, 
and  if  from  them,  or  from  any  other  legitimate  proof,  it  is  shown 
that  the  parent  did  not  intend  an  absolute  gift,  then  the  presump- 
tion of  law,  tijat  a  gift  was  intended,  is  rebutted,  and  the  married 
couple  take  only  such  an  interest  as  it  appears  the  |)arent  intend- 
ed they  should. — Olds  v.  Powell,  7  Ala.  052;  Powell  v.  Olds, 
9  ib.  861;  S  ib.  345.  VV^c  have  said  that  this  intention  of  the 
donor  may  be  gathered  from  his  declarations  made  at  or  about 
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the  time  he  parts  with  the  possession.  This  must  not,  however, 
be  understood  to  include  declarations  made  after  he  parts  with 
the  possession,  for  the  law  raises  the  presumption  of  a  gift  from 
the  time  of  the  delivery  of  possession,  and  then  the  title  of  the 
donor  is  presumed  to  be  extinguished,  and  he  cannot  defeat  the 
title  he  has  created  and  regain  his  title  by  declarations  subse- 
quently made.  This  view  of  the  law,  applied  to  the  evidence, 
and  to  the  instructions  prayed  by  the  plaintiff,  as  well  as  those 
given,  shows  that  the  court  erred,  as  the  jury  must  have  been  im- 
pressed with  the  belief  that  the  plaintiff  could  not  recover,  al- 
though the  grantor  had  the  right  to  convey  the  property  in  the 
manner  that  he  did,  at  the  lime  the  deed  was  executed.  Whether 
the  grantor  had  this  right  or  not,  as  the  case  is  now  presented, 
seems  to  us  to  be  the  only  question  involved,  for  if  he  had  this 
right;  if  he  h?d  never  parted  with  his  title  to  the  slaves  until  he 
made  the  deed,  then  the  legal  title  is  vested  in  the  plaintiff,  and 
there  is  nothing  contained  in  the  deed  that  would  prevent  him 
at  law  from  recovering  possession  even  against  the  cestui  que 
trust.  The  judgment  must  be  reversed  and  the  cause  remand- 
ed, and  we  do  not  deem  it  necessary  to  examine  any  other  ques- 
tion, growing  out  of  the  assignment  of  errors,  as  the  view  we  have 
taken  will  enable  the  court  correctly  to  decide  the  case  upon  an- 
other trial.  We  will,  however,  remark  that  we  cannot  upon  this 
writ  of  error  examine  the  question,  whether  the  donor  and  his 
wife  are  competent  witnesses ;  they  were  permitted  to  testify 
against  the  objection  of  the  defendant;  the  judgment  is  in  his  fa- 
vor, and  the  writ  of  error  is  prosecuted  by  the  plaintiff.  The 
defendant  cannot  assign  errors  on  this  writ,  and  the  question 
therefore  is  not  before  us. 

Judgment  reversed  and  cause  remanded. 
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1.  A  JaJgment  creates  a  lien  on  land,  the  legal  title  to  which  is  held  by  the 
defiindant,  from  the  tinae  it  is  rendered,  and  a  tit'e  derived  through 
it  will  prevail  at  law  over  that  of  a  vendee,  who  at  the  date  of  the  judg- 
ment held  the  complete  equitable,  and  before  the  Bale  by  the  sheriff,  baa 
acquired  the  legal  title  of  the  di  fendant. 

2.  The  possession  of  a  vendee  under  a  bond  for  titles  is  not  adverse  to  hia 
vendor,  and  cannot  prevent  the  lien  of  a  judgment,  rendered  against  the 
latter  daring  its  continuance,  from  attaching  to  the  bond. 

3.  Where  the  record  shows  that  a  p'uries  execution  has  issued  on  a  judg* 
raent,  it  will  be  presumed,  in  the  absence  of  evidence  to  the  contrary, 
that  others  preceded  it,  and  that  the  judgment  had  not  become  dormant 
by  the  failure  to  sue  out  execution  within  a  year  and  a  day. 

Error  to  the  Circuit  Court  of  Marengo.  Tried  before  the 
Hon.  Samuel  Chapman. 

Manning,  for  the  plaintiffs  in  error: 

1.  This  court  has  repeatedly  decided  that  in  actions  of  eject- 
ment or  trespass  to  try  titles,  it  will  not  notice  merely  equitable 
interests ;  nor  will  it  suffer  the  interposition  of  them  to  prevent 
the  transmission  of  the  legal  title  in  the  usual  and  well  known 
legal  methods.  One  of  these  methods  of  transmitting  title  is  by 
a  sheriff's  sale  to  satisfy  a  judgment;  and  the  judgment  at  the 
time  of  its  rendition,  so  fastens  upon  the  legal  estate  as  to  pi^- 
vent  it  from  being  conveyed  away;  exonerated  from  the  liability 
{0  be  sold  to  satisfy  the  judgment. — See  Chapman  v.  Glassell, 
13  Ala.  50;  Mitchell  v.  Robertson,  15  ib.  413;  Doe  erdem.  &c. 
Haskins,  15  ib.  619.  ^  A  legal  tide  must  be  somewhere  liable 
to  sale  under  execution,  and  it  is  not  in  the  vendee. — Driver  v. 
Clark,  13  ib.  192. 

2.  The  lime  between  the  judgment  and  sale  was  only  seven 
and  eight  years,  and  the  sale  was  made  under  a  ylurics  fi.  fa. 
Will  this  court,  on  a  writ  of  error,  disregard  this  indication — 
and  the  rule,  that  the  legal  proceedings  for  the  satisfaction  of 
the  judgment,  are  presumed  rite  issc  acta — and  suppose  an  ir- 
regularity, which  is  not  hinted  at,  and  that  too  when  the  court 
below  certifies  specially  to  the  facts  which  induce  the  charge, 
without  intimating  that  there  was  any  such  irregularity  ? 
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3.  But  if  the  court  should  presume,  what  the  record  does  not 
any  where  indicate — that  there  had  been  an  omission  to  sue  out 
execution  within  a  year  and  a  day — ^the  plvrics  ji.  fa.  would 
have  been  voidable  only,  and  not  void.  Every  thing  done  un- 
der it  would  be  good,  and  no  person  but  a  party  could  take  ad- 
vantage of  the  irregularity. — See  the  comments  in  Stewart  v. 
Nuckols,  15  Ala.  230-];  State  v.  Morgan,  7  Ired.  3S7;  Cham- 
bers V.  Stone,  9  Ala.  2G0;  Palmer  v.  Clarkc;  2  Dev.  L.  R.  354. 

Brooks  and  Byrd,  for  the  defendant: 

1.  The  adverse  possession  of  the  heirs  of  Varner  at  the  ren- 
dition of  the  judgment  is  fatal  to  the  lien  of  the  same;  and  the 
doctrine  that  adverse  possession  does  not  apply  to  judicial  sales 
does  not  meet  the  point  in  question,  as  in  this,  the  adverse 
possession  was  acquired  previous  to  the  lien  of  the  judgment, 
and  not  subsequent  to  it. — Jackson  v.  Tuttle,  9  Cowen,  233; 
6  Wend.  213. 

2.  The  purchase  money  having  been  paid  at  the  time  of  the 
purchase,  and  execution  of  bond  for  titles,  and  previous  to 
the  rendition  of  the  judgment,  the  legal  title  having  been  con- 
veyed to  the  purchaser,  piior  to  the  enforcement  of  the  supposed 
lien  of  the  judgment,  arid  the  sale  and  deed  of  the  sheriff,  in 
1844 — thereby  uniting  the  legal  title  with  a  perfect  equity — the 
title  of  the  purchaser  will  prevail  over  the  lien  of  the  judgment 
creditor,  who  has  failed  for  eight  years  to  enforce  the  lien. — 
Mooney  v.  Dorsey,  Smedes  &  Marshall  R.   15. 

3.  The  bill  of  exceptions  does  not  show  that  an  execution 
issued  within  a  year  and  a  day  after  the  judgment  was  rendered, 
and  none  is  shown  except  the  one  under  which  the  land  was 
sold,  in  1844,  therefore,  the  judgment  lost  its  lien  as  against  the 
defendant,  who  was  a  purchaser  for  a  valuable  consideration 
and  had  the  legal  tide  previous  to  the  issuance  of  an  execution. 
Patton  V.  Hayter,  Johnson  &  Co.  15  Ala.  18,  and  the  cases 
there  cited. 

PARSONS,  J. — This  was  an  action  of  trespass  to  try  titles 
10  the  tract  of  land  described  in  the  declaration.  It  was  shown, 
that  William  K.  Beck  obtained  a  patent  for  the  land,  bearing 
date  the  8th  of  August  1832,  and  that,  on  the  17th  day  of  May 
1836,  a  judgment  was  rendered  in  the  Circuit  Court  of  Wil- 
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cox  against  liitn  in  favor  of  one  Brown,  for  two  hundred  and 
fifty  dollars.  In  1844  the  land  was  sold,  under  a  prunes  exe- 
cniion,  to  satisfy  the  judgment,  and  the  plaintiffs  became  the 
purchasers.  Tiic  defendant,  to  show  title  in  himself,  proved 
tJ)at  Beck,  to  whom  the  patent  issued,  sold  the  land  in  1S32  to 
.John  Varncr  for  three  hundred  dollars,  which  was  paid  at  the 
time  of  sale,  and  that  lie  executed  to  Varner  a  bond  to  make 
titles  to  the  land.  In  the  year  1835  or  1836,  Varner  cleared  a 
portion  of  the  land,  and  had  claimed  it  as  his  own,  from  the 
lime  of  his  purchase  from  Beck.  The  bond,  given  to  Varner  to 
make  titles,  had  been  assigned  to  one  John  H.  Houston,  the 
lessor  of  the  defendant,  who  took  possession  and  has  retained 
it  ever  since,  either  by  liimself  or  his  tenants,  and  in  the  year 
1842,  Beck,  the  patentee,  executed  to  Houston  a  deed  of  re- 
lease and  received  from  him  his  bond.  Upon  these  facts,  the 
court  instructed  the  jury,  that  they  must  render  their  verdict  in 
lavor  of  the  defendant,  to  which  the  plaintiffs  excepted. 

It  cannot  be  denied  that  a  judgment  binds  the  lands  of  the 
defendant  from  the  tii«e  of  its  rendition,  and  the  lien  thereby 
created  is  co-extensive  with  the  limits  of  the  State. — Campbell 
V.  Spence,  4  Ala.  543.  It  is  also  equally  clear,  that  the  legal 
estate  or  title  alone  is  bound  by  a  judgment  at  law,  and  that  a 
mere  equitable  title,  however  perfect  it  may  be,  is  not  bound  by 
a  judgment,  nor  can  it  be  sold  under  execution  in  satisfaction 
thereof. — Elmore  &  Willis  v.  Harris,  13  Ala.  3G0.  As  a 
judgment  binds  the  legal  title,  the  recovery  against  Beck,  in 
1830,  created  a  lien  on  the  land  in  controversy,  although  in  a 
court  of  equity  Beck  would  have  been  held  as  a  mere  trustee 
for  Varner,  who  had  paid  the  purchase  money  in  full  and  held 
Beck's  bond  for  title. — 1  Lomax  Dig.  305.  The  sale  by  the 
sheriff,  in  1844,  gave  the  purchasers  a  title,  which  dates  back 
from  the  day  of  the  rendition  of  the  judgment,  for  from  that 
time  the  land  was  bound. — Morris  v.  Ellis,  3  Ala.  5G0 ;  Curry 
V.  The  Br.  Bank  at  Montgomery,  13  Ala.  304.  These  princi- 
ples, which  we  think  are  incontrovcrtibly  settled,  show  that  the 
legal  title  of  the  plaintifTs  is  the  oldest ;  that  dates  from  the  ren- 
dition of  the  judgment,  whilst  the  deed  to  the  defendant  cannot 
have  rplation  back,  but  gives  him  the  legal  title  only  from  the 
lime  of  its  execution. — See  Nickles  v.  Haskins,  15  Ala.  019, 
and  cases  there  cited.     But  it  is  contended,  that  the  possession 
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ofVarner  was  adverse  to  Beck,  and,  being  anterior  to  the  ren- 
dition of  the  judgment,  no  lien  was  created  by  it.  We  do  not 
deem  it  necessary  to  inquire,  whether  a  judgment  will  create  a 
Hen  on  land,  held  adversely  from  the  defendant  at  the  time  of 
its  rendition,  for  we  think  it  very  clear,  that  the  possession  of 
Yarner  was  not  adverse,  in  that  sense,  that  woiild  prevent  the 
creation  of  the  lien,  even  if  adverse  possession,  in  any  case, 
.could  do  it. — See  Nickles  .v.  Haskins,  stqjra. 

It  is  certainly  a  \vell  settled  rule,  that  he,  who^  obtains  the 
possession  of  land  by  acknowledging  the  title  of  another,  cannot 
(be  permitted  tp  set  up  title  in  himself,  or  in  a  stranger,  to  defeat 
the  title  of  him,  from  whom  he  obtained  possession.  Thus  a 
tenant  cannot  dispute  the  title  of  his  landlord,  ncr  a  trustee  the 
title  of  his  cestui  que  trust,  and  it  would  be  a  perversion  of  jus- 
tice to  permit  one,  who  acquired  possession  under  an  execu- 
tory contract,  to  repudiate  the  title  of  him,  from  whom  he  de- 
rived possession,  and  assert  an  adversary  title  in  himself  or 
»  another,  in  defiance  of  the  contract,  by  which  he  obtained  pos- 
session. A  vendor  of  land  is  a  trustee,  pending  an  executory 
contract,. of  the  legal  title  for  the  vendee,  who  in  turn  is  a  trus- 
tee for  the  unpaid  purchase  money. — MuldroiTi's  Ex'r  v.  Mul- 
drom,  2  Dana,  387  ;  Grundy  v.  Jackson,  1  Littell,  13.  To 
allow  him  to  set  up  an  adverse  titTe  to  the  vendor,  and  thereby 
to  defeat  the  recovery  of  the  purchase  money,  would  be  to  per- 
mit him  to  repudiate  his  contract,  whilst  he  held  on  to  the  ben- 
efits of  it,  to-wit.  the  possession.  To  this  extent  we  should  be 
driven,  were  we  to  sustain  the  argument,  that  the  possession  of 
Varner  was  adverse  to  the  title  of  the  defendant  in  the  judg- 
ment, from  whom  he  purchased. 

It  is  true  that  if  no  suit  had  been  brought  against  Varner,  nor 
those  who  claim  under  him,  .until  twenty  years  had  elapsecf 
from  the  time  he  took  possession,  the  statute  of  limitations  would 
have  protected  him  from  a  recovery,  but  there  is  often  a  wide 
distinction  hetwqe^p  an  adverse  possession,  that  will  give  title 
under  the  statute  of  liir^itations,  and  such  adverse  possession  as 
will  enable  the  tenant  to  set  up  title  in  himself  or  another,  or 
that  would  pr€vent  him,  who  jiad  the  tjL^e,  from  transfering  it. 
Thus,  if  A.  enter  into  possession,  as  tenant  of  B.,  and  after- 
wards disclaim  the  title  of  B.  and  assert  title  in  himself,  B. 
must  bring  ejectment  within  twenty  years,  ox  within  the  time 
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prescribed  by  the  statute,  otherwise  his  title  will  be  barred. — 
Tillotson  V.  Doe  on  the  demise  of  Kennedy,  5  Ala.  407.  Yet 
we  apprehend,  it  would  not  be  contended,  that,  if  ejectnfient  had 
been  brought  within  twenty  years,  the  tenant  could  have  been 
permitted  to  set  up  title  adverse  to  the  title  of  his  landlord. 
Nor  could  his  disclaimer  deprive  his  landlord  of  the  right  to  as- 
sign or  transfer  his  title,  or  prevent  the  lien  of  a  judgment 
against  the  landlord  from  attaching  upon  it.  This  view,  we 
think,  is  conclusive  to  show,  that  the  possession  of  Varner  could 
have  no  influence  on  the  lien  of  the  judgment. 

Nor  can  we  say  from  the  evidence,  contained  in  the  bill  of  ex- 
ceptions, that  the  lien  of  the  judgment  was  lost.  The  judgment 
was  rendered  in  183G,and  the  land  was  sold  in  1844,  according 
to  the  bill  of  exceptions,  under  a  jduries  execution.  If  it  had 
been  shown  that  no  execution  had  issued  within  a  year  and  a  day 
from  the  time  the  judgment  was  rendered,  the  question  would 
then  have  been  presented,  whether  the  lien  would  have  been 
considered  as  waived  or  lost  in  favor  of  a  bo7ia  fide  purchaser, 
but  as  it  appears  that  the  land  was  sold  under  a  'pliinas  writ  of 
fi,eri  facias^  we  are  bound  to  presume,  or  rather  to  know,  thai 
other  executions  had  been  issued;  and,  as  no  objection  was  made 
to  their  regularity,  we  must  presume  they  were  issued  accord- 
ing to  law. 

We  come  to  the  conchision,  that  at  law  the  plaintiffs  have 
the  better  title,  and  a  court  of  law  can  look  to  the  legal  title 
alone,  without  regard  to  the  equity  of  the  parties.  The  defence 
of  the  defendant  is  in  a  court  of  equity,  which  can  give  effect  to 
bis  prior  right. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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1.  The  notice  issued  at  theinsta-ice  of  a  Bank  against  its  debtor,  i.fier  it 
has  served  the  purpose  of  bringing  him  into  court,  may  be  treated  as  a 
declaration,  to  which  the  defendant  may  either  demur  or  plead. 

2.  On  the  motion  uf  a  Bank  for  judgment  against  its  debtor,  the  cert  ficate 
required  by  statute,  that  the  debt  is  bona  fide  the  property  of  the  Bank, 
is  intended  merely  to  give  the  court  jurisdiction,  and  cannot  cure  a  dtfect 
in  the  notice. 

3.  In  summary  proceedings  in  derogation  of  the  common  law,  the  record 
must  chow  affirmatively  and  clearly  every  fact  necessary  to  entitle  the 
party  to  the  remedy,  which  he  claims. 

4-  The  acts  of  the  13th  February  1843,  for  the  final  settlement  of  the  r.ffairs 
cf  the  Planters  and  Merchants  Bank  of  Mobile,  and  of  the  24th  January 
1845,  amendatory  thereof,  are  public  acti",  and  will  be  j  jdicially  noticed, 
though  not  specially  pleaded. 

5.  The  acts  above  referred  to  not  having  reserved  to  the  Bank  the  power  to 
sue,  after  the  forfeiture  of  its  charter,  but  having  vested  it,  first  in  commis- 
sioners and  then  in  trustees,  to  be  by  them  exercised  in  the  name  of  the 
Bank,  a  notice  in  its  name  against  one  of  its  debtors,  which  fails  to  show 
that  the  proceeding  is  instituted  by  direction,  or  for  the  use  of  the  trus- 
tees, is  bad  on  demurer. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.   John  Bragg. 

This  was  a  proceeding  by  notice  at  the  instance  of  the  de- 
defendant  against  the  plaintiff  in  error.  The  notice  is  in  the  fol- 
lowing words:  "To  Robert  .lemison,  Jr. — You  will  take  notice 
that  at  the  next  term  of  the  Circuit  Court  for  the  county  of  Mo- 
bile, to  be  held  in  said  county,  on  the  fourth  Monday  after  the 
fourth  Monday  of  October  next,  and  on  the  third' Monday  of  the 
said  term,  the  Planters  and  Merchants  Bank  of  Mobile  will  move 
for  judgment  and  award  of  execution  against  you.  as  the  maker  of 
two  notes  of  the  effect  following;  each  of  the  said  notes  is  dated 
at  Columbus,  Mississippi,  -3th  April  1842 — each  of  them  is  for 
four  thousand,  one  hundred  and  eighty-nine  dollars,  and  seventy 
five  cents,  with  interest  from  the  first  day  of  January  1842 — both 
are  payable  to  the  order  of  Eli  Abbott,  one  on  the  first  day  of 
January  1844,  and  the  other  on  the  first  day  of  January  1845, 
for  value  received — which   notes  have  been  endorsed  by  Eli 
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Abbot  to  the  plaintiff,  and  are  now  due  and  the  money  has  not 
been  paid."  Accompanying  this  notice  is  a  certificate  as  fol- 
lows: "We,  Hiiidman  Barney,  David  Stoddard  and  Henry 
Goldthwaite,  trustees  of  the  Planters  and  Merchants  Bank  of 
Mobile  under  the  act  entitled  '-an  act  to  amend  the  laws  hereto- 
fore enacted  for  the  final  settlement  of  the  affairs  of  the  Planters 
and  Mer.  Bn'k  of  Mobile,"  approved  Jan.  24th,  1845,  do  hereby 
certify  that  the  debt  specified  in  the  notice  aforesaid  is  really  and 
bojia  fide  the  property  of  said  Bank.  Witness  our  hands  and 
the  seal  of  said  Bank,  30ih  September  1S46."  The  defendant 
demurred  to  the  notice,  in  which  the  plaintiff  joined,  but  the 
court  overruled  the  demurrer.  The  defendant  thereupon  plead- 
ed four  several  pleas:  Ist,  the  general  issue,  2d,  iiul  teil  record, 
3d  and  4th,  that  the  notes,  endorsed  by  Eli  Abbott  for  the  ac- 
commodation of  the  defendant,  were  given  by  the  defendant  to 
the  Commercial  Bank  of  Columbus,  an  incorporated  Bank  of  the 
State  of  Mississippi,  located  at  Columbus  in  said  State,  and  that 

said  Commercial  Bank  on  the  —  day  of transferred  and 

delivered  said  notes  to  the  plaintiff  in  express  violation  of  the 
seventh  section  of  an  act  of  the  legislature  of  the  State  of  Mis- 
sissippi, entitled  an  act,  &c.  Then  follows  a  copy  of  the  section 
referred  to,  making  it  unlawful  "for  any  Bank  in  this  State  to 
transfer  by  endorsement  or  otherwise,  any  note,  bill  receivable, 
or  other  evidence  of  debt"  and  providing  that  "if  it  shall  appear 
in  evidence  on  the  trial  of  any  action  upon  any  such  note,  bill 
receivable  or  other  evidence  of  debt,  that  the  same  was  so  trans- 
ferred, the  same  shall  abate  on  the  plea  of  the  defendant."  The 
pleas  conclude  with  an  averment  that  the  said  notes  were  so  trans- 
ferred after  the  passage  of  said  act.  The  plaintiff  took  issue  on 
the  first,  and  demurred  to  the  2d,  3d  and  4th  pleas,  whereupon  the 
court  sustained  the  demurrer  to  the  2d  and  overruled  it  as  to  the 
3d  and  4th  pleas.  The  plaintiff  then  replied  to  the  3d  and  4lh 
pleas,  admitting  the  transfer  of  the  notes,  as  stated  in  the  pleas, 
and  averring,  that  "the  said  Commercial  Bank  of  Columbus,  at 
Mobile,  in  the  county  aforesaid,  in  good  faith,  and  to  pay  a  debt 
due  to  the  said  plaintiff  by  said  Commercial  Bank,  then  and 
there  <lelivered  said  notes,  so  endorsed,  to  the  said  plaintiff,  of 
ail  which  the  said  defendant  had  notice,  and  that  the  said  de- 
fendant after  notice  as  aforesaid,  at  Mobile  &c.,  did  consent  that 
(he  money  specified  in  said  notes   should  be  paid  to  the  said 
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plaintiff,  under  the  order,  transfer,  and  endorsement  aforesaid." 
To  this  replication  there  was  a  demurrer,  which  was  overruled  by 
the  court,  thereupon  the  defendant  put  in  a  general  rejoinder. 
There  was  a  verdict  and  judgment  for  the  plaintiff,  the  latter  of 
which  conforms  to  the  notice,  as  to  the  description  of  the  plain- 
tiff.    The  rulings  of  the  court  are  now  assigned  as  error. 

Hopkins,  forthe  plaintiff  in  error  : 

The  trustees  alone  had  authority  to  use  the  corporate  power 
as  the  plaintiff,  and  the  notice  is  fatally  defective  in  not  showing 
in  some  part  of  it,  or  by  the  signature  to  it  of  the  trustees,  or  of 
some  person  as  the  attorney  of  the  trustees,  that  the  trustees 
brought  the  suit  in  the  corporate  name  of  the  Bank.  For  this 
defect,  the  demurrer  to  the  notice  ought  to  have  been  sustained. 
13  Ohio  Rep.  250 ;  ib.  29S ;  8  Wend.  645. 

The  defect  cannot  be  supplied  by  the  certificate.  It  is  no 
part  of  the  notice,  and  if  it  accompany  the  notice  into  the  hands 
of  the  sheriff,  it  has  no  effect  upon  the  notice. — 8  Porter  1 20. 
The  certificate  is  to  give  jurisdiction,  and  may  be  made  after  the 
return  of  the  notice  and  the  commencement  of  the  suit.  The 
parties  to  the  suit  are  fixed  by  the  notice. — 6  Ala. Rep-  289-96. 
The  certificate  cannot  be  used  for  any  other  purpose  than  to 
give  jurisdiction. —  1  Ala.  26S-70.  The  suit  should  have  been 
in  the  corporate  name  by  the  trustees,  and  tlie  judgment  in  the 
same  names. — 5  Porter  225,  230-1. 

The  pleadings  in  the  case  do  not  dispense  with  the  rule  of 
kw,  which  requires  that  the  facts  stated  in  the  record,  indepen- 
dently of  the  pleadings,  must  show  a  case  in  which  a  judgment 
may  be  lawfully  rendered  on  motion. — 8  Port.  102;  4  ib.  lSl-4. 

Regardless  of  any  question  arising  from  the  issues  either  of 
law  or  of  fact,  the  judgment  ought  to  be  reversed,  because  the 
facts  appearing  in  the  record  do  not  make  a  case  in  which  the 
judgment  could  be  legally  rendered. — 4  Stew.  &  Por.  215-19; 
13  Ohio  251-3-9,  269-70-71,  29S-9;  8  Porter  102-3-5-G-7, 
120-22  ;  6  Ala.  295  ;  8  Wend.  4S0-86  ;  3  Phillips'  Ev.  1067, 
note  723. 

Campbell,  for  the  defendant : 

1.  The  act  of  the  Legislature  of  1845  (Pamphlet  x\cts  46) 
enables  the  trustees  to  sue  in  the  name  of  the  Bank,  and  to 
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make  the  certificates  in  the  same  manner  as  if  the  charter  had 
not  expired.  In  this  case  the  facts  on  the  certificate  were  made 
to  appear  to  the  court.  This  gives  the  court  jurisdiction.  The 
notice  is  not  a  part  of  ihe  record.  It  is  necessary  that  the  juris- 
dictional facts  should  appear  of  record,  independent  of  what  is 
said  in  the  notice. — S  Porter  104. 

2.  It  appears  by  the  entries  on  the  record,  that  the  trustees 
furnished  the  certificate  that  they  were  trustees,  and  that  the 
dgbt  was  really  and  bona  Ji tie  the  property  of  the  Bank.  The 
whole  of  the  facts  necessary  to  establish  the  jurisdiction  of  the 
court  then  appear  of  record.  The  court  will  assume  that  the 
debt  was  legally  acquired,  in  die  absence  of  a  plea  to  the  con- 
trary.— 14  Ala.  66S. 

CHILTON,  J. — This  case  lias  been  twice  argued  before  us. 
At  first  we  were  disposed  to  rest  it  upon  what  we  conceived  to 
be  an  erroneous  decision  of  the  primary  court  upon  the  sufiicien- 
cy  of  the  plaintiffs  replication  to  the  defendant's  third  and  fourth 
pleas;  but  we  have  since  discovered  that  the  Supreme  Court  of 
the  United  Stales  has  decided  the  Mississippi  statute,  relied  upon 
in  (hose  pleas,  to  be  unconstitutional. — Planters  Bank  v.  Sharp 
etal.  6  How.  U.  S.  Kep.  10^3.  The  court,  however,  appears  to 
have  been  divided  in  opinion,  and  was  not  full,  and  as  we  are  in- 
formed that  the  same  (piestion  will  probably  be  again  presented 
it)  the  same  court  in  a  short  time,  we  prefer  to  express  no  opin- 
ion, as  to  the  sufliciency  of  the  third  and  fourth  pleas,  and  will 
briefly  consider  the  other  questions  raised  upon  the  record. 

Objection  was  taken  in  the  court  below  by  demurrer  to  the 
sufficiency  of  the  notice.  The  plaiutiffjoined  in  the  demurrer,  and 
the  parties  tendered  an  issue  of  law  thus  formed  to  the  primary 
court  for  its  decision.  In  Griffin  v.  The  State  Bank,  0  Ala. 
908,  910,  it  is  said,  "The  notice  issued  at  the  suit  of  c  Bank 
against  its  debtor  is  certainly  process,  by  which  the  latter  is  to  be 
brought  into  court  to  answer  to  an  allegation  of  indebtedness; 
but  after  the  motion  is  made,  which  it  informs  the  party  will  be 
submitted,  it  is  something  more  than  process;  it  is  then  to  be  re- 
garded as  the  motion  in  writing,  indentifying  the  debt  sought  to 
be  recovered,  and  against  which  the  defendant  may  urge  any 
ground  of  defence  recognised  as  available  according  to  legal 
forms.     The  notice,  then,  may  be  asimi'ated  to  a  dcci:  ntion; 
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it  subserves  the  purpose  both  of  a  writ  and  declaration,  though 
it  need  no"t  be  so  formal  or  technical  in  its  allegations  as  the  lat- 
ter." The  court  then  say  that  it  is  allowable  to  tlie  defendant  to 
plead  or  demur  to  the  notice. — See  also  Duncan  v.  The  Tom- 
beckbee  Bank,  4  Port.  Rep.  ISl.  It  appears  to  be  the  constant 
practice  to  demur  to  such  notices. 

It  will  be  observed  that  in  this  case  the  Bank  proposes  to  pro- 
ceed, as  though  its  charter  had  never  been  forfeited,  except  only 
that  it  produces  in  court  the  cenificate  of  three  persons,  purport- 
ing to  be  trustees  appointed  under  the  act  of  1845,  that  the  notes 
sued  on  are  really  and  bonajiile  the  property  of  the  Bank.  The 
notice  says,  "The  Planters  and  Merchants  Bank  will  movfefor 
judgment  and  awaid  of  execution."  The  judgment  entry  re- 
cites that  said  Bank  came  by  attorney  and  produced  and  filed 
ihe  certificate  of  the  trustees  appointed  &c.,  and  after  setting 
forth  the  pleadings,  adjudges  that  the  plaintiff,  (the  Bank)  re- 
cover &c.  There  is  nothing  in  the  record  to  show  that  the  suit 
is  by  the  direction  of  the  trustees,  unless  indeed  the  fact  that  they 
have  given  their  certificate  can  be  so  construed;  but  this  can  only 
be  regarded  as  giving  the  court  jurisdiction  to  proceed  in  this 
summary  way,  and  for  no  other  purpose. — Gazzam  et  al.  v.  The 
Bank  of  Mobile,  1  Ala.  268.  It  cannot  cure  a  defect  in  the  mode 
of  instituting  the  proceeding.  We  need  hardly  repeat  what  has 
been  so  often  decided,  that  in  summary  proceedings  of  this  kind, 
which  are  in  derogation  of  the  common  law,  every  fact  must  af- 
firmatively appear  which  is  necessary  to  give  the  court  jurisdic- 
tion, and  that  the  remedy  cannot  be  inferred,  but  the  party, 
claiming  the  benefit  of  it,  must  show  affirmatively  and  clearly  by 
the  record  that  he  brinsis  himself  within  the  statute  authorising 
it. — Bates  v.  Planters  and  Merchants  Bank,  S  Por.  99;  Levert 
V.  Same,  ib.  104.  The  question  presented  is,  have  the  forfei- 
ture of  the  Bank  charter,  and  the  statutes  of  the  State,  predica- 
ted upon  such  forfeiture,  wrought  no  other  change  in  tiie  sum- 
mary remedy  by  motion,  than  to  require  the  certificate  of  own- 
ership of  the  claim,  sought  to  be  recovered,  to  be  made  by  some 
person  or  persons,  other  than  the  president  of  the  Bank,  whose 
office  is  swept  away  by  the  forfeiture. 

We  are  bound  judicially  to  regard  these  statutes,  although 
not  specially  pleaded.  Such  was  the  decision  of  our  predeces- 
sors in  Crawford  et  al.   v.   The  Planters  and  Merchants  Bank, 
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6  Ala.  289,  294.     Let  us  examine  their  effect  upon  the  remedy 
liere  adopted. 

By  the  seventh  section  of  the  act  "for  the  final  settlement  of 
the  affairs  of  the  Planters  and  Merchants  Bank  of  Mobile," 
passed  the  13th  February  1843,  it  is  provided,  "that  for  the  pur- 
pose of  settlement,  the  powers  now  granted  to  the  said  Bank 
for  maintaining  suits,  and  the  corporate  name  of  the  Bank  shall 
be  continued,  and  may  be  employed  by  the  commissioners  afore- 
said and  the  certificates,  now  required  of  the  president  of  said 
Bank,  may  be  made  by  either  commissioner."  The  act,  in  a  pl-e- 
vious  section,  provided  for  the  appointment  of  five  commissioners 
to  take  into  their  possession  the  assets  of  the  Bank,  in  the  event 
the  charter  should  be  declared  forfeited  by  the  decree  of  the 
court,  in  which  a  proceeding  by  information  in  the  nature  of  a  quo 
toa7Vv?/t;o  was  directed  to  be  filed. — Pamph.  Acts  1843,  p.  70-1-2. 
By  the  subsequent  act  to  amend  the  previous  statute,  passed 
the  24th  Jan.  lS45j  the  number  of  commissioners  is  reduced 
and  their  duties  are  more  particularly  defined.  They  are  to 
call  a  general  meeting  of  the  stockholders  in  Jan.  1846.  who,  at 
such  meeting,  are  authorised  to  elect  and  appoint  two  or  more 
persons,  as  trustees  of  the  said  Bank,  and  to  fix  their  compen- 
sation; such  trustees,  when  appointed,  are  required  to  enter  in- 
to bond  in  twenty  thousand  dollars  for  the  faithful  performance 
of  the  duties  of  their  office;  and  the  assets  of  the  Bank  are  re- 
quired to  be  transfered  to  these  trustees  by  the  commissioners, 
before  the  1st  May  1846,  at  which  time  the  office  of  the  com- 
iDissioners  ceased.  Provision  having  been  previously  made  for 
the  payment  of  the  debts  due  from  the  Bank  by  the  commis- 
sioners, the  trustees  are  required  to  proceed  diligently  and  with- 
out delay  to  collect  alt  the  debts  due  to  the  Bank  ;  to  sellnthe 
real  estate ;  and  on  the  first  days  of  January  and  Jul}'  in  each 
year  to  divide  the  monies  in  their  hands  as  trustees  rateably 
among  the  stockholders.  T))e  ^h  section  of  the  act  provides, 
"  That  the  said  trustees,  or  the  survivor  or  survivors  of  them, 
may  use  the  corporate  name  of  the  said  Bank  in  the  collection 
of  the  debts  due  to  the  same,  and  may  use  all  the  modes  and 
powers,  given  to  the  said  Bank  by  its  original  charter,  or  by  any 
subsequent  acts  of  the  Legislature,  for  the  collection  of  its  debts, 
in  the  same  manner,  as  if  the  charter  of  the  Bank  had  never 
been  forfeited. — See  Pamphlet  Acts  of  1S46,  pages  46-7-S. 


760  ALABAMA. 


JemUon  v.  P.  &  M.  Bank  o£  Mobile. 


It  does  not  admit  of  a  doubt  but  that  the  intention  of  the 
Legislature  in  the  enactment  of  these  statutes  was  to  vest  the 
power,  which  had  previously  been  confered  upon  the  corpora- 
tion as  such,  of  suing  upon  its  demands,  &c.,  in  the  trustees, 
who  could  exercise  it,  using  the  name  of  the  corporation,  which 
for  this  purpose  is  continued.     The  Bank,  as  an  artificial  being, 
after  the  forfeiture  of  its  charter,  exists  no  longer  in  legal  con- 
templation, and  the  statutes  above  quoted  do  not  reserve  to  it 
the  power  to  sue,  but  this  power  is  vested  in  the  commissioners 
by  the  first  act,  and  in  the  trustees  by  the  second.     They  can 
exercise  it  as  though  the  charter  had   never  been  forfeited,  but 
the  Bank  as  such,  independent  of  them,  can  exercise  no  pow- 
ers, otherwise  the  judgment  of  forfeiture  and  the  legislative  ac- 
tion upon  it  would  become  nugatory.     The  Bank  in  ordinary 
suits,  where  no  certificate  would  be  required  to  confer  jurisdic- 
tion, might  collect  demands,  despite  of  the  trustees,  if  it  pos- 
sessed the  power  to  sue  without  their  direction,  and  would  thus 
drive  them  into  chancery  for  an  injunction.     But  it  is  the  crea- 
ture of  the  statute,  and   dependant    upon   the    statute   for   its 
powers  and  the  mode  of  exercising  them. — The  Bank  v.  Dan- 
dridge,   12  Wheat.  64;   13  Peters,  587.     Especially  must  it 
find  a  warrant  clearly  given  by  the  statute  for  a  resort  to  this 
summary  remedy,  otherwise  the  proceeding  cannot  be  upheld. 
The  Bank  having,  then  no  power  to  move  in  this  case,  but  that 
power  having  been  confered  on  trustees  to  be  exercised  in  the 
name  of  the  Bank,  it  is  clear  that,  unless  the  record  exhibits  the 
trustees  as  invoking  the  aid  of  the  court,  the  Bank,  as  such,  on 
its  own  motion,  cannot  recover.     Laying  the  certificate  out  of 
view,  which  as  we   have  shown  cannot  be  looked  to  except 
m^ely  as  required  to  give  jurisdiction,  the  trustees  are  entire 
strangers  to  this  record,  and  the  Bank  alone  is  the  party,   and 
recovers  independent  of  them.     We  repeat  that  no  such  remedy 
is  now  reserved  to  the  Bank,  but  only  to  the  trustees  who  may 
move  in  the   name  of  the  Bank.     This  objection   may  at  first 
view  seem  more  technical  than  solid,  but  when  the  consequen- 
ces to  which  a  contrary  doctrine  might  lead  are  looked  lo,  it 
will  be  found  to  possess  importance  in  the  remedial  administra- 
tion of  the  law.     In  The  Bank  of  Niagara  v.  Johnson,  8  Wend. 
645,  it  was  held,  that  where  receivers  had  been  appointed  for  a 
suspended  bank,   they  had  the  right  to  use  the  name  of  the 
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JBank,  which  could  not  under  the  statute  sue  in  its  own  name, 
but  that  in  such  case,  "in  the  declaration  it  must  be  avered  that 
;  the  suit  is  prosecuted  by  the  direction  of  the  receivers."  Anal- 
ogous in  principle  is  the  case  of  Renick  v.  Bank  W.  Union,  13 
Ohio,  29S — so,  -also,  in  13  ib.  251,  et  seq.,  it  was  held,  that  after 
the  forfeiture  of  the  charter  and  the  appointment  of  receivers, 
the  latter  must  sue  in  the  name  of  the  corporation,  a7id  the  decla- 
ration must  show  the  character  m  which  they  prosecute. 

.Our  conclusion  is,  that  as  the  record  fails  to  show  that  this 
motion  was  made  by  any  one,  in  whose  favor  the  court  might 
' -rightfully  render  a  summary  judgment,  and  award  execution, 
it  fails  to  show  that  the  court  had  rightful  jurisdiction.,  but  ex- 
hihits  a  judgment  in  favor  of,  and  rendered  on  the  motion  of  a 
party,  from  v'hom  ^he  statute  has  taken  the  power  of  moving, 
and  this  against  the  objection  of  the  defenda;it  to  the  .legal  suffi- 
ciency of  the  njotion.  The  demurrer  to  it  properly  raises  the 
objection  and  should  have  been  sustained.  It  is  clear  that  the 
Bank  sl^ould  move  and  recover,  if  at  all,  by  its  trustees. 

We  deem  it  unnecessary  to  notice  the*  other  objections,  for 
want  of  proper  recitals  in  the  judgment  entry  to  confer  juris- 
diction upon  the  court. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


SALTMARSH  vs.  PLANT.  &  MER.  BANK  OF  MOBILE. 

1.  After  the  charter  of  a  corporation  is  declared  forfoiteJ,  it  can  do  no  act, 
by  'which  rights  can  be  acquired,  nor  can  it  maintain  a  suit  to  enforce 
those  acquired  during  the  continuance  of  the  charter,  unless  its  power 

'  and  capacity  for  that  purpose  ia  cjntinued  by  statute,  after  its  existence 
as  a  corporation  is  ended. 

2.  Under  the  powers  confered  by  the  Acts  of  tho  13th  February  1843,  for 
the  final  settlement  of  the  affairs  of  The  Planters  and  Merchants  Bank  of 
Mobile,  and  of  tho  24th  January  1845,  amendatory  thereof,  the  trustees 
appointed  by  virtue  of  the  latter  act  may  lawfully  enter  into  a  contract 
with  a  third  person,  without  the  consent  of  the  debtor,  to  secure  the  pay- 
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ment  of  a  doubtful  debt  due  to  the  Bank,  and  transfer  t)ie  debt  for  that 
purpose  to  such  third  person.  * 

o.  A  contract,  by  which  the  endoisee  of  a  valid  bill  or  other  chose  in  ac- 
tion assigns  it  in  exchange  for  a  debt  of  less  amount,  is  not  usuriou?,' 
unless  intended  as  a  device  to  erade  the  statute  ;  nor  can  such  3,  trans- 
action in  legal  parlance  be  considered  a  discount  of  tht  bill. 

4.  The  amount  of  the  recovery  on  a  usurious  contract  is  limited  by  the  A'ct 
of  1834,  to  the  principal  sum  loaned  or  advanced,  and  intere-st.  on  that 
Eum  cannot  be  allovred. 

Error  to  the   Circuit  Court  of  Mobile.     Tried  before  the 
Hob.  John  Bragg. 

This  was 'a  proceeding  by  hoUx;e  to  recover  of  the  plaintiffs* 
in  error  the  amount  due  on  a  bill  of  exchange  for  $6,0(X),  diaw^^ 
by  Samuel  M.  H'lH  on  William  Bower  &  Co.,  and  by  them 
accepted-,  in  favor  of  Allen  W.  Coleman,  by  whom,  with  the 
plaintiff  in  error  and  L.  M.  Wilson,  it  was  successively  en- 
dorsed. The  bill  was  drawn,  and  endorsed  by  Coleman  &  Salt- 
marsh  for  the  accommodation  of  Bower  &  Co.,  to  whom  it  was 
delivered  and  from  whom  Wilson  purchased  it  for  $5,000,  it 
then  having  about  twelve  months  to  run.  Soon  after  its  pur- 
chase by  W^ilson,  he  transfered  it  to  the  defendant  in  error  and 
received  from  the  defendant  ia  error  as  the  consideration  there- 
for the  assignment  of  two  judgments,  which  the  latter  held 
ajrainst  P.  T.  Harris,  who  at  the  time  was  embarrassed  and 
considered  of  doubtful  solvency.  The  transfer  of  these  judg- 
ments to  Wilson  was  made  without  the  consent  of  Harris,  but 
was  unconditiional,  and  the  contract  was  entered  into  on  the  part 
of  the  defendant  in  error  to  secure  the  debt  due  by  Harris,  and  on 
the  part  of  Wilson  to  enable  him  to  secure  the  amount  due  to  him 
on  a  junior  judgment,  which  he  held  against  Harris;  and  in  th^ 
transaction  the  defendant  in  error  took  the  bill  at  a  deduction  froju 
the  amount  specified  on  its  face  of  a  sum  equal  to  eight  per 
cent.- interest  for  the  time  it  had  to  r4in.  Before  this  transaction 
occurred,  the  charter  of  the  defendant  in  error  had  been  de- 
clared forfeited,  and  its  assets  committed,  under  the  acts  of  the 
13th  February  1843,  and  24th  January  1845,  to  the  charge  of 
trustees.  The  court  charged  the  jury — 1st,  that  the  plaintiff, 
if  they  believed  the  evidence,  obtained  the  bill  by  a  valid  con- 
tract and  was  entitled  to  recover  the  sum  of  five  thousand  dol- 
lars,, the  amount  received  by  Bower  &  Co.  of  Wilson,  with  law- 
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ful  interest  from  the  time  of  notice  of  the  motion  in  this  case — 
2d,  that  if  the  plaintiff  took  the  bill  to  secure  a  debt  due  it.  It 
was  not  a  discount  of  the  bill ;  that  a  discount  of  a  bill  is  a  pur- 
chase of  it  for  money  or  value  at  an  amount  less  than  its  face. 
The  defendant  asked  the  court  to  charge  the  jury,  1st,  that  if 
they  believed  the  plairitifF  acquired  the  bill  by  trafficking  on  its 
asset9>  the  plaintiff  could  not  recover — 2d,  that  if  they  believed 
the  plaiuti/1*  received  the  bill  al-a  value  less  than  its  face,  it  was 
,  a  discount  and  the  plaintiff  could  not  recover — 3d,  that  if  they 
believed,  the  plaintiff  took  the  bill  at  a  deduction  from  its  face 
of  more  than  after  the  rate  of  six  per  cent,  per  annum,  for  the 
jtime  the  bill  had  to  run,  the  plaintiff  could  not  recover — all  of 
which  charges  the^court  refused  to  give.  To  the  charges  given 
and  to  the  refusal  of  the  court  to  charge  as  requested  the  de- 
fendant excepted  and  now  assigns  them  as  error. 

Hamilton  and  Hopkins,  for  the  plaintiff: 
Was  the  Bank  competent  to  take  this  bill,  on  the  contract 
proven?  The  case  has  heretofore  been  before  this  court.'— 14 
Ala.  66S.  The  evidence  of  the  contract  is  now  more  full,  and 
•it  is  submitted  to  show  a  case  of  the  Bank  trafficking  on  its  as- 
sets, within  the  meaning  of  the  opinion  of  this  court  then  pro- 
nounced. It  is  not  the  case  of  the  collection  of  a  debt  by  the 
Bank,  but  of  a  dealing  with  a  third  party — the  sale  of  one  of  ks 
assets  for  a  profit — and  the  purchase  of  a  bill  running  to  matu- 
rity at  a  discount. — 14  Ala.  677-8. 

On  the  supposition  that  the  Bank  had  the  right  to  acquire  this 
till,  still  it  had  no  authority  to  take  it  at  a  rate  of  discount  ex- 
ceeding six  per  cent,  per  annum.  Section  8th  of  its  charter 
forbids  its  taking  more  than  six  per  cent. — and  subsequent  to 
the  forfeiture  of  its  charter,  no  new  powers  were  given  to  it:  its 
power  to  collect  its  debts  is  declared  to  remain  imaltered — and 
it  never  had  power  to  deal  in  the  creation  of  a  new  debt,  at  a 
greater  rate  than  six  per  cent.  It  is  therefore  submitted,  that  it 
acquired  this  bill  on  an  illegal  contract — and  the  court  erred  in 
charging  that  the  liujitation  expired  with  its  charter.  It  would 
•  be  a  singular  anomaly,  if  the  destruction  of  the  charter  of  a  cor- 
poration were  to  have  the  effect  of  enlarging  the  powers  of  the 
corporation. — See  opinion  above  cited,  pages  675-G;  1  Ired.  Ki], 
11.  35S,  and  other  cases  oiled. 
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There  is  error  in  the  charges  and  refusals  of  the  court.  The 
court  told  the  jury  if  they  believed  the  testimony,  the  plaintiff 
was  entitled  to  recover,  and  afterwards  on  explanatory  charges 
being  asked,  gave  such  as  are  conflicting  and  contradictory  and 
calculated  to  mislead  the  jury  in  the  cause.  The  court  in  fact, 
in  one  charge,  absolutely  went  contrary  to  the  opinion  of  this 
court,  heretofore  expressed — or  rather  he  refused  to  give  a 
charge  based  on  that  opinion, — to-wit,  he  riefused  to  charge  that 
if  the  bill  was  acquired  by  trafficking  on  the  assets  of  the  Bank, 
it  could  not  recover. 

The  statute,  (Clay's  Digest,  591,  section  9,)  provides  that 
in  cases  of  usury,  the  contract  shall  be  void  for  the  whole 
interest,  but  the  principal  sum  shall  be  recoverable.  The 
proof  is  that  $5,000  was  the  sum  of  money  advanced  by 
Wilson.  The  contract  is  void  for  all  beyond  that  sum,  and 
no  interest  can  be  recovered — nothing  but  the  principal  can 
be  recovered.  To  allow  any  interest  on  that  sum  is  forbidden 
by  the  statute,  whether  it  date  from  the  maturity  of  the  bill  or 
commencement  of  the  suit,  the  recovery  can  only  be  for  $5,000 
— such  is  the  law  of  this  case,  as  pronounced  by  this  court, — 14 
Ala.  680 — (and  that  decision  is  the  setded  law  of  this  case) — 4 
S.  &  Porter,  54;  1  Port.  813. 

Phillips,  for  the  defendant: 

1.  The  evidence  shows  that -the  bill  was  taken  by  the  trus- 
tees to  secure  a  doubtful  debt  held  by  them.  The  court  held, 
when  the  case  was  last  in  this  court,  (14  Ala.  Rep.)  that  this 
was  a  legal  transacdon,  and  that  it  was  not  the  exercise  of  the 
banking  power  of  "discounting."  If  it  were  necessary  to  sus- 
tain this  decision  of  the  court,  the  authorities  may  be  found  in 
Hallowell  Bank  v.  Hamlin,  14  Mass.  17S;  Fleckner  v.  U.  S. 
Bank,  S  Wheat.  355;  Harwood  v.  Ramsay,  15  Serg.  &  R.  31 ; 
l^ew  York  Firemen's  Ins.  Comp.  2  Cow.  664. 

2.  The  court  having  decided,  in  14  Ala.,  that  the  trustees 
had  a  right  to  enter  into  this  contract,  notwithstanding  the  for- 
feiture, it  is  now  insisted  that  the  transaction  was  illegal,  be- 
cause the  trustees  deducted  S  per  cent,  per  annum,  from  the  bill 
for  the  time  it  had  to  run.  This  objection  is  founded  upon  the 
prohibition  in  the  charter  against  taking  more  than  6  per  cent, 
on  "  loans  and  discounts."  But  this  court  has  already  sustained 
the  transaction,  upon  the  express  ground  that  it  was  7wt  a  "loaii 
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or  discount,"  but  a  settlement  in  the  honafide  liquidation  of  the 
affairs  of  the  Bank.  The  deduction  made  by  the  trustees  was 
of  the  legal  interest,  in  order  to  arrive  at  the  cash  equivalent  on 
the  day  when  the  judgment  was  transfered. 

3.  But  if  it  had  been  a  "  loan  or  discount"  by  the  Bank,  the 
defendant  could  not  avoid  the  payment  of  the  note,  on  the  al- 
leged violation  of  the  charter. — Lyon  v.  State  Bank,  1  Stew. 
4G8;  Fleckner  v.  U.  S.  Bank,  8  Wheat.  355;  Phila.  Comp'y 
V.  Towner,  13  Conn.  259 ;  Grand  Gulf  Bank  v.  Archer,  8 
Smede  &M.  151;  Bank  v.  Hammond,  1  Rich.  L.  R.  233 ; 
Glass  Comp'y  v.  Dewey,  16  Mass.  102;  Canal  v.  Rail  Road,  4 
Gill  &  J.  122;  Duke  v.  Cahawba  Comp'y,  16  Ala.  374. 

4.  The  usury  act  avoids  the  interest  contracted  for  and  makes 
the  principal  sum  recoverable.  When?  On  the  pay  day  of 
the  contract.  The  principal  is  then  an  ascertained  debt,  due 
and  "  recoverable,^^  and  if  the  party  fails  then  to  pay  that  amount, 
he  is  liable  for  interest  from  that  time.  As  the  statute  does  not 
change  the  nature  of  the  contract,  a  bill  of  exchange  will  also 
carry  damages  on  the  amount,  which  the  law  declares  to  be  its 
true  amount — the  usury  act  not  repealing  the  act  giving  the 
damages.  Interest  is  allowed  upon  all  amounts  ascertained  to 
be  due,  (see  Clay's  Dig.,  Interest,)  and  wherever  the  law  by 
implication  makes  it  the  duty  of  a  party  to  pay  over. — Dodge 
v.  Perkins,  9  Pick.  369;  Carmil  v.  Brown,  1  A.  K.  Marsh.  576; 
McKinley  v.  Blackledge,  2  Hay.  28 ;  Simpson  v.  McMillan,  1 
Nott  &  McC.  192;  Hallett  &  Walker  v.  Allen,  13  Ala.  556. 

5.  The  charge  excepted  to  must  be  taken  in  connection  with 
the  facts  of  the  cas<j,  and  the  evidence  must  be  set  out  to  show 
that  it  is  error. — McBride  v.  Thompson,  8  Ala.  650;  Armstead 
V.  Thomas,  9  ib.  668 ;  Hornfield  v.  Adams,  10  ib.  9  ;  Brown 
V.  Isbel,  11  ib.  1009. 

DARGAN,  C.  J. — The  evidence  introduced  on  the  trial  and 
the  instructions  of  the  court  to  the  jury  present  two  questions  for 
consideration.  First,  can  the  suit  be  maintained  under  the  evi- 
dence ?  2d,  If  .so,  what  amount  is  the  Bank  entitled  to  recover? 
The  evidence  shows  that  a  judgment  had  been  rendered  in  the 
Circuit  Court  of  Mobile  on  the  27th  February  1843,  by  which 
the  charter  of  the  Bank  was  declared  forfeited,  and  that  the  bill 
of  exchange  sued  on  was  acquired  from  Wilson,  the  endorsee 
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of  the  plaintiff  in  error,  about  the  20th  June  1845,  under  the 
following  circumstances :  The  Bank  held  two  judgments  against 
P.  T.  Harris,  whose  solvency  was  then  doubtful,  and,  in  con- 
sideration of  the  bill  sued  on  and  two  others,  the  Bank  trans- 
fered  to  Wilson  the  said  judgments.  The  object  of  the  transfer 
of  the  judgments  was  not  to  satisfy  or  discharge  them,  but  to 
enable  Wilson  to  collect  them,  and  thereby  to  secure  another 
judgment,  he  held  against  Harris ;  and  the  motive  and  induce- 
ment, on  the  part  of  the  Bank,  was  to  secure  to  the  Bank  the 
debt  of  Harris,  then  supposed  to  be  doubtful.  It  was  also 
shown  that  the  bill  of  exchange  was  not  received  by  thfe  Bank 
at  the  value  expressed  upon  its  face,  but  that  a  deduction  was 
made  at  the  rate  of  eight  per  cent,  per  annum,  for  the  time  the 
bill  had  to  run,  so  as  to  make  it,  in  the  language  of  a  witness,  a 
"cash  transaction."  Upon  this  evidence,  the  court  instructed 
the  jury  that  the  plaintiff  was  entitled  to  recover.  W^hen  this 
case  was  before  this  court  at  a  previous  term,  we  held  "  that, 
aside  from  statutory  provision,  the  Bank,  after  its  charter  was 
duly  declared  forfeited  by  a  court  of  competent  jurisdiction,  had 
no  capacity  to  make  a  contract,  much  less  to  invoke  the  aid  of 
the  court  for  its  enforcement." — SeeSaltmarsh  v.  Plant.  &M8r. 
Bank,  14  Ala.  668.  Indeed,  after  the  charter  of  a  corporation 
is  declared  forfeited  by  competent  authority,  its  existence  is  at 
an  end;  it  can  ^en  do' no  act,  by  which  rights  can  be  acquired, 
nor  can  a  suit  be  maintained  in  its  name  to  recover  those  ac- 
quired during  the  continuance  of  its  charter,  unless  its  powers 
and  capacities  be  continued  by  statute,  after  its  existence  as  a 
corporation  is  ended,  for  some  certain  purposes.  We  must 
then  look  to  the  acts  of  the  Legislature,  which  provide  for  the 
final  settlement  of  the  affairs  of  the  Bank,  for  authority  either  to 
make  the  contract,  by  which  the  bill  was  acquired,  or  to  main- 
tain a  suit  upon  it.  The  act  of  the  13th  February  1843,  de- 
clared the  charter  of  the  Bank  forfeited,  and  required  that  the 
solicitor  of  the  Mobile  circuit,  on  the  requisition  of  the  Gov- 
ernor, should  file  an  information  in  the  nature  of  a  quo  warranto 
to  have  the  fact  of  forfeiture  judicially  ascertained.  Commis- 
sioners were  also  appointed  to  take  charge  of  the  effects  of  the 
Bank,  with  power  to  sue,  and  to  submit  to  arbitration  conteste<l 
claims,  and  to  compound  any  bad  or  doubtful  debt.  By  the 
eighth  section  of  the  act  of  24th  January  IS45,  it  is  enacted, 
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tlfat  the  trustees  thereby  appointed  "  may  sue  in  the  corporate 
»ame  of  said  Bank  in  the  collection  of  its  debts,  and  may  use 
all'the  modes  and  powers,  given  to  said  Bank  by  its  original 
clrarter,  or  sn^"^  subsequent  act,  for  the  purpose  of  collecting  its 
debts,  in  the  same  manner  as  if  the  charter  had  not  been  for- 
feited."    In  fhe  opinion  heretofore  pronoQnced  in  this  case,  it 

■  was  said,  "If  third  persons  choose  to  interpose  and  pay,  or  se- 
cure by  biltor  dtherwise,  a  bad  or  doubtful  debt  of  the  Bank, 
there  is  nothing  in  the  statute,  that  would  prohibit  the  Bank 
from  availing  itseltof  such  means  for  the  satisfaction  or  secu- 
rity of  its  demands.  If,  however,  under  the  pretext  of  obtain- 
ing security,  the  Bank  should  engage  in  trafficking  upon  its  assets 
in  the  purchase  of  bills  by  discount  for  profit,  such  transactions 
wouid  be  clearly  without  autiiority  of  law  and  void."  We  are 
bound  to  consider  the  question  settled,  that  the  trustees  of  the 
Bank,  under  the  powers  reserved  to  them,  had  the  authority  to 
receive  payment  of  a  debt  due  to  the  Bank  from  a  third  per- 
son, or  to  secure  its  payment  by  taking  a  note  or  bill,  to  which 
the  original*debior  was  not  a  party.  But,  if  the  question  wa? 
now  presented  for  the  first  time,  we  should  feel  no  hesitation  in 
/Saying,  that  th'e  trustees,  for  the  purpose  of  securing  and  col- 
lecting the  doubtful  debts  of  the  Bank,  might  lawfully  transfer 
such  debts  to  a  third  person  and  receive  in  consideration,  either 
the  amount  of  money  due  thereon,  or  a  note  or  bill  to  secure  ifs 
Itnyment.  Before  the  charter  was  forfeited  no  one  could  have 
doubted  the  capacity  of  the  Bank  to  make  such  a  contract  for 
the  purpose  of  collecting  or  securing  its  debts,  and  the  act  of 
1845  expressly  reserves  to  the  trustees  the  right  to  use  all  the 
modes  and  powers,  given  to  the  Bank  by  its  charter  or  by  any 
subsequent  act/  for  the  purpose  of  collecting  the  debts  due  to  if. 
Now  we  do  not  understand  from  this,  that  the  trustees  are  to  be 

•'  confined  to  suits  alone  in  carrying  out  this  object,  but  they  may 
compound  or  settle  debts  by  extending  the  time  of  payment,  or 
receive  other  securities  in  lieu  thereof,  if  done  with  the  intent 
and  for  the  purpose  of  adjusting  the  afiiiirs  of  the  Bank.  To 
deny  to  the  trustees  the  power  to  make  contracts,  by  which  the 
debts  of  the  Bank  are  collected,  or  their  payment  secured,  would 
be  to  deprive  them  of  one  of  the  powers  or  modes  of  collection, 
without  which  the  debt  might  be  entirely  lost.  This  could  not 
have  beso  \\\e  design  of  the  act,  by  which  these  powers  wofo 
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reserved  to  the  trustees,  but  it  is  or>ly  a  reasonable,  and,  we 
think,  a  just  construction  to  hold,  that  the  trustees  may  lawfully 
enter  into  a  contract  with  a  third  person,  even  without  the  con- 
sent of  the  debtor,  by  which  a  doubtful  debt  due  to  the  Bank 
is  either  paid,  or  its  payment  secured.  Nor  can  the  transfer  by 
the  trustees  of  the  debt  due  to  the  Bank  to  such  third  person 
operate  to  annul  the  contract,  or  render  it  illegal.  The  ques- 
tion, therefore,  was,  what  was  the  object  and  desigo  of  the  con- 
tract, by  which  the  Bank  acquired  the  bill?  If  taken  for  the 
purpose  of  securing  a  doubtful  debt,  due  from,  Harris,  the  contract 
was  legal,  and  the  payment  of  the  bill  may  be  enforced  by  su^t 
in  the  name  of  the* Bank. 

But  it  is  contended,  that  as  eight  per  cent,  was  deducted  from 
the  face. of  the  bill,  for  the  time  it  had  to  run  before  maturity, 
the  contract  by  which  the  Bank  obtained  it  was  void,  because 
the  Bank,  by  its  original  charter,  could  reserve  only  six  per 
cent,  upon  its  loans  and  discounts;  that  if  the  contract  had  been 
made  by  the  Bank,  before  the  forfeiture  of  its  charter,  the  con- 
tract w-ould  have  been  void  for  the  want  of  capacity- to  make  it; 
and  consequently  that  the  contract,  by  which  the  trustees  ac- 
quired the  bill,  must  be  void,  as  their  powers  cannot  be  greater, 
than  the  powers  of  the  Bank  under  its  original  (iharter. 

We  do  not  think  it  necessary  to  examine  whether  a  contract 
would  have  been  void  intoto,  if  entered  into  by  the  Bank  du- 
ring the  continuance  of  its  charter,  by  which  a  greater  rate  of 
interest  was  reserved  than  by  the  law 'of  its  charter  it  was  au- 
thorised to  take;  for  the  contract,  by  which  the  bill  in  this  case 
was  acquired,  was  not  usurious,  nor  was  it  a  discount  or  a  loan 
in  the  proper  sense  of  these  terras.  A  note  or  bill,  which  in 
the  hands  of  the  holder  is  a  valid  debt,  may  be.bought  or  sold 
as  any  other  chattel  at  its  real  or  supposed  value,  and  the  trans- 
fer of  such  a  note  or  bill  at  a  discount  beyond  the  legal  rate  of 
interest  is  not  usurious,  although  the  holder  may  endorse  it, 
imless  the  transaction  was  a  mere  device  to  evade  the  statute 
against  usury. — Cram  v.  Hendricks,  7  Wend.  569 ;  Kent  v. 
Walton,  7  ib.  256;  Rich  v.  JNIather,  3  ib.  296;  15  Johns.  44 ; 
Rapelye  v.  Anderson,  4  Hill,  472;  3  Shep.  Rep.  163.  The 
bill  in  the  hands  of  Wilson  constituted  a  vaHd  debt;  he 
transfered  it  to  the  Bank  in  consideration  of  the  judgments  held 
by  the  Bank  against  Harris ;  the  transaction  was  therefore  a 
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mere  exchange  of  one  debt  or  chose  in  actioH  for  another,  and 
could  not  constiUJte  th§  offence  of  usury,  alfhough  one  demand 
was  for  a  greater  Smounl  than  ihe  other,  unless  the  whole  was  a 
mere  device  to  cover  up  the, intent  with  whicTi  the  act  was  done. 
IVor  can  it  be  said  that  the  bill  was  acquired  hy  discount.     To 
drscount  a  bill  or  note  is  .to  buy  it  with  money  at  a  less  sum 
than  is  payable  on  its  iace,  but  the  mere  exchange  of  one  debt 
for  another,  or  the  purchase  of  a  bill  or  note,  .paying  for  it  in* 
property,  cannot  in  legal  parlance  bq  q  discount  of  the  bill. — 
1  Bouv.  Law  Die.  473.     The  Bank,'  therefore,  acquired  the  ' 
bill,  not'by  discount,  nor  by  a  contract  tainted  with  usury,  but 
obtained  it  with  the' view  of  securing  a  doubtful  debt,,  due  to  the 
Bank  from  Harris,  by  an  exchange  of 'one  debt  for  tmoth'er. 
Such  a  contract  the  trustees  had' the  povver  to  make,  and  they 
•  may  lawfully  sue  for  the  collection  of  the  money  due  on  it. 
The  only  remainipg  question  is,' what  amount  was  the  Bank 
entitled  to  recover?     The  bill  was  endorsed  for  the  accomrao-  ' 
dation  qf^  Bower  &  Co.,  thp  acceptors,  and' whilst  in  their  hands 
created  no  valid  debt..    It  amounts  to  six  thousand  dollars,  and 
had  twelve  months  to  run  before  maturity,  and  was  sold  by  Bower  * 
&  Co.  to  Wilson,  from  whom'  the  Bank  purchased  it,  for  five, 
thousand  dollars.*   That  the  contract,  by  which.Wilson  acquired 
the  bill*,  was  usurious,  was  decided  in  t,\\\s  case  when  it  was  be- 
fore, this^court  at  a  previous  term,  and  we  think  it  beyond  con-  .. 
troversy,ihat  this  decision,  was  correct.     To  hold  that  the  pur- 
chase of  a  bill  or  note,  which  at  the  time  doe's  not  constitute 
a  subsisting  debt,  at  a  discount  beyond  the  legal  rate  of  in- 
terest, is  not  usurious,  would  be  to  bold  that  the  statute  against 
usury  could   be  e'ntirely  avoided  by  .the  form  of  the  contract. 
But  it  is  urged,  that  notwithstanding  the  contract  between  Wil- 
son and  Bower  &  Co.  was  usurious,  and   although  the  Bairk" 
can  recover  only  such  sum  as  Wilson  could,  yet,  under  the  act 
(if  our  Legislature  against  usury,  the  Bank  can  recover  the  ac- 
tual amount  of  money  advanced  by  Wilson,  with  lawful  interest 
thereon,  from  the  time  the  bill  fell  due.    But  this  we  think  would 
be  an  entire  misconstruction  of  our  statutes  against  usury.   Under 
the  act  of  1S19,  usury  avoided  the  contract  in  tolo,  and  no  re- 
covery could  be  had  upon  it ;  but  by  the  act  of  1S34,  the  whole 
interest  only  is  avoided,  and  by  the  express  words  of  the  act, 
the  principal  sum  of  money  may  be  recovered.     The  amount 
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of  the  recovery  upon  a  usurious  contract  is  limited  by  the  act 
to  the  principal  sutn  loaa>©d  or  advancei^j  aiitLthe  courts  cannot 
allow  a  recovery  to  a'greater  amount.  *  The* authorities  refered 
fo  by  the  defendarit's  counsel  show  that  when  a  «um  of  money 
is  due  by  coiatrajet  it  bears  interest;  but  if  the  contract  be  ille- 
gal, no  recovery  can  be  had  upon  itj  unless  by  statute  sucl\  re- 
covery .is  allowed;  and  then  the  recovery  must  be  hadaccgrding 

•  tb  the, act  that  allows  it,  and  not  in  accordance  with  the  general 
law  relative  lo  legal  contracts.     A  usurious  contract  is  still  ille- 

•  gal,  and  a  recovery  cann'ot  be  had  upon  it,  further  thah  is  allowed 
by  the^  act  of  1834,  (Clay's*  Dig.  55l,)  and  this  is  the  a'me-unt  of 
the  principal  sura  alone.  The  court  therefore  erred  in  instruct- 
ifjg  lhe«jtiry  that  the  •plaintiff  was  entitled  to  recover  interest  on 
the  principal  sum  advanced  by  Wilson,  from  the  tiiae  the  notice 

..was  served  upon  the  (Jefendant.     .  ^-  ■ 

In  conclusion,  we  ivill  ady^  that  the  decjsion  heretofore  made 
in.  this  cause  was  concfusive  of  it,  and  Jf  attentively  exaftiined, 
vvQufd  have  saved,  the  trouble  of  again  bringing  it  before  this 
court,'as  well  as  the- delay,  and  expenses  incident  to  it. 

f'or  the  error  we  have*  pointed  out,  the  judgment  mHSt  be 
reversed  and  the*  cay se  remanded- 
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.  A  covenant  entered  into  between  one  of  the  heirs  at  law  of  a  testator; 
<!o  whom  he  has  devised  the  greater  ^art  of  his  estate,  and  the  other  hefra, 
by  which,  in  cORsideration  that  the  latter  would  withdraw  all  opposition 
to  the  admission  of  the  wall  to^probate,  the  devisee  covenants  and  agree?, 
that  they  shall  be  entitFed  to  a  full  and  equal  participation  in  the  estate, 
as  if  the  testator  had  died  intestate,  and  that  the  estate.shall  be  divided 
equally,  and  precisely  as  if  he  had  so  died,  not  only  estops  him  from  as- 
serting his  title  as  devisee,  but  passes  to  the  heirs  the  same  title  they 
would  have  taken  had  the  testat'-r  died  intestate. 

.  In  such  case,  a  division,  regularly  made  under  an  order  of  the  Orphans' 
Court,  will  vest  in  the  heirs  severally  such  portion  of  ike  estate,  as  may 
Jt>eresj)ectiyely  assigned  them. 
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Error  to  the  jCircuit  Court  of  Morgan.  Tried- Jjefore  the 
Hon.  S.  C.  Posey. 

RomNSON.  for  the  plaintiff  in  error:     . 

Immediately.upon  the  probate  of  this  win,.the  lentil  title  to  the 
land  sued  for  vested  in  the  legatee.  Tile  contract  niade  by  him 
ivuh  the  heirs  of  the  testator  diti*  not  divest  him  o/  this  tjtle.*  The 
utmost  effect  that  caTi  be  given  to  it  is,4hat  it  gave  the  others  eq'ui^  . 
table  titles  to  certain  undivided  portions. of  .the  land.  Thi^left 
the  legal  title  still  in  him.  The  lega4  title  being  in  hLm,.the 
{jJaintifTbelowcould  not  sustain  an  action  at  law.  But  suppose 
tije  agreement  to  have  vested  in  hep  the  title.  Still  she  .could  . 
not  sustain  an  action  at  law,  because  she  had  title  obly  to  an  un- 
divided portion  of  the  land.  ■  The  proceeding  of  the  Orphans' 
Court  cannot  be  relied  upon  to  show  thai  the  lands  liad  been 
divided,  and  her  portien  asQ^rtained, — for*  that  acti'ori  <yas  not 
within  the  power  of  the  court.  Belhg  without  warrant-'of  law  it  . 
is  void.  That  court*  had  no  pov\er  to  -enforce  this  agreement. 
But  if  it  be  valid  then  it  is  insisted  that  this  proceeding  vesls  the 
title  in  her  husband.        '   "        •  .  .    *    '  ?     ' 

Humphreys,  for  the*  defendaVit. 

The  fee  vested  in  Mrs,  W.elch  by  the  surrender  of  the  devisee. 
It  was  as  much  her  land  as  if  no  will  had  been  made.  The  de- 
visee had  the  power  to  relinquish,  and  after  the  death  of  th'e  hus- 
band, tha  legal  title -was  in  Mrs.  .Welch,  and  she  could  bring 
her  action  of  ejectment.  She  did  bring  her  action  of  trespass 
to  try  titles,  and  it  was  the  proper  remedy. 

PARSONS,  J. —  This  was  an  action  of  trespass  to.  try  tiilfes  ' 
to  a  tract  of  land,  and  was  brought  by  the  defendant  in  error, 
Catherine  Welch,  against  Benjaniin  F.  Bean»  The  facts  were  • 
these:  Jeremiah  Pate,  the  father  of  the  plaintiff  below,  .being 
seized  of  several  tracts  of  land,  executed  his  last  will,  by  w'hich 
he  gave  to  his  wife  during  her  life  an  eigiity  acre  tract  on  which 
lie  lived,  besides  several  slaves,  and  qther  articles  of  personal 
property.  He  also  bequeathed  to  all  his  children  some  smalJ 
pecuniary  legacies,  and  gave  to  Thomas  Pale,  one  of  his  sons, 
all  the  rest  of  his  estate,  both  real  and  personal.  When  this  will 
was  offered  for  probate,  the  other  children  appeared  aivd  came 
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prepared  fo  contest  it,  whereupon  a  covenant 'was  entered  into 
under  seal,  between  Thomas  Pdte,  and  the  other  children,  by 
which  it  was  agreed  tl>at  the  will  should  be  admitted  to  probate; 
and  tlie  partties  covenanted  and  agreed  whh  each  other  that  they  ^ 
should  all  be  exititjed  to  a  full  and  equal  participation  in  the  es- 
tate of  theil*.  father,  as  if  be  had  jiied  intestate,  with  the  exception 
of,four  pegroesprev-igusly  given  by  the  testator  to  Thomas,  which 

•were  not  to  bis -considered"  as  part  of  the  estate.  It  was  further 
covenanted  and  agreed  that  the  estate  should  be  divided  equally, 
and  precisely  as  if  the  testatgr  had  died  intestate.  This  agree- 
ment was  acknowledged  and  recorded,  and  all  opposition  to  the  will 
being  withdrawn,  it  was  duly  admitted  to  probate.  After  this, 
on  the  application  of  the-  executor,  a  commission  was  issued  to 
five  persons,  directing  them  to-divide  the  estate  amongst  the  heirs 
of  the  testator,  who  in  pursuance  thereof  made  division  of  the 
lands,'  and  the  tract  sued  for  was  allotted  to  the  plaintiff,  who 
was  then  a  married  woman,  but  whose  husband  died  before  the 
institution  of  this  suit.  The  division  so  made  was  returned  to 
the  Orphans'  Court,  and-was  recorded,  and  so  far  as  w^e  can  dis- 
cover from  the  rec6rd  is  satisfactory  to  the  children  and  heirs  of 

'the  testator.  The  defendant  §howed  no  title  or  claim  whatever, 
but  relied  on  the  ^vant  of  title  in  the  plaintiff  alone,  as  his  de- 
fence to  this  suit.  .  The  court  instriicted  the  jury  that  the  plain- 
tiff was  entitled  to  recover. 

■  We  think  the  covenant  entered  into  by  Thomas  Pate  estops 
him 'from  asserting  a  title  to  the  land  as  devisee  under  his  father's 
will.  Indeed  he  could  not  be  permitted  to  claim  title  to  the  whole 
as  devisee,  aft^r  he  had  entered  into  a  covenant  founded  on  a  suf- 
ficient consideration,  the  effect  of  vt'hich  was  to  renounce  his  ti- 
tle as  deWsee,  by  stipulating  that  the  estate  should  be  divided  be- 
tween all  the  heirs,  as  if  the  testator  had  died  intestate.  The 
legal  effect  of  this  agreement  was  to  vest  in  the  heirs  of  the  tes- 
tator- the  same  title  they  would  have  taken,  had  he  died  in- 
testate as  to  the  lands  devised  to  Thomas;  for  we  think  the  prin- 
ciple is  well  settled,  that  an  estoppel  will  not  only  bar  a  right  or 
title,  but  will  pass  one  to  him  in  whose  favor  the  estoppel  works. 
Thus  if  A.  convey  to  B.  with  covenant  of  warranty,  and  at  the 
time  he  has  no  estate  in  the  land,  but  afterwards  acquires  title, 
this  title  will  inure  to  his  grantee  in  the  deed. — Comstock  et  al. 
v.  Smith,  13  Pickering,  116;  Springsteen  v.  Schemerhorn,  12 
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Johns.,  857;  Kennedy  &Moreland  vk  The  Heirs  of  McCartney, 
4  Porter,  ]  41;  Tijlotson  v.  Kennedy,  5  Ala.  407.  If  indeed  an 
estoppel  could  not  operate  as  a  conveyance,  or  as  a  medium 
througli  which  the  title  would  pass  to  him,  in  whose  favor  the 
estcfppel  works,  we  might  frequently  lo^k  up  the  title -in  him  and 
his  heirs,  agajnst  whom  the  estoppel  operated,  and  the  party  for 
Vhose  benefit  it  was  intended  mfght  find  himself  without  title  and 
unable  to  recover  from  a  mere  intruder;  for  if  the  title '!o  the  af- 
ter acquired  estate  did  not  pass  to  'the  grantee  by  means  of  the 
estoppel,  but  it  only  precluded  the  grantee  from  disserting  an  after 
acquired  title,  it  would  be  difficult  to  see  how  he  could  recover  in 
ejectment  from  ohc  who  had  no  title.  To  show  title  in  another 
would  not  enable  him  to  recover,  and  he  hfaving  nouQ  could  not 
maintain  the  suit.  To  give  tlierefore  the  full  efiect  to  an  estoppel, 
it  is  clear,  that  it  must  frequently  operate  to  pass  the  title.  The 
covenant  then  not  only  deprives  Thomas  of  his  title  a^  devisee, 
but  it  operates  to  give  the  other  heirs  of  the  testator  the  same  ti- 
tle, that  tbey  would  have  taken  had  their  ancestor  died  intestate. 
But  the  agreement,  witliout  more,  would  not  have  given  the 
plamtifFii  title  in  severalty  to  the  locus  in  quo,  and  the  question, 
therefore,  is  whether  the  division  made  under  the  compiission  is- 
suing fi'otn  the  Orphans'  Coyrt  can  have  that  efiect.  I.  think  it 
does.  The  covenant  is  that  the  estate  shall  be  equally,  divided, 
jnecischj  as  if  the  testator  had  died  intestate.  Had  he  died  intes- 
tate the  division  would  have  been  ^ood*,  and  would  have,  given 
the  plaintiff'  an  exclusive  titl6.  The  agreement,  therefore,  has 
been  fully  executed  and  the  rights  of  the  parries  settled  in  con- 
formity with  it.  .The  parties  to  theagrpement  raise  no  objection . 
to  it,  or  to  the  manner  in  which  it  was*  executed,  and  we  think  it 
cldar  that  a  stranger  should  not  be  permitted  to  do  so.  .  There 
is  no  error  in  the  record  and  the  judgment  must  be  affirmed. 
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1.  A  charge  by  a  commissiim  merc'hant  of  five  per  ceqt..  in  addition  to  legal 
*    interest,  for  accepting  and  advancing  the*  money  to  pay  bills  or  drafts 

drawn  on  him' by  his  custx)rt\crs,  if  *irftended  merely  as  a  Pair  compensa-  , 
tion  fur  tlje  risk,  trouble,  and  expense  incurred,  is  not  usurious ;  but  whe- 
ther such  charge  is  so  intended",  or  whether  it  is  designed  as  a  cover  for 
usury,  isU  question  for  thedeterrainationof  the  jury. 

2.  In  sueh  case,  proof  of  a  castom*  among  comraiseion  merchants  iu  the 
•  plaoe  in  which  ihe  business  is  conducted,  to  charge  the  same  rate  cf 

commission,  is  admissible  to  show  the  implied  agretmsnt  between  the 
parties,  and  the  reaeonableness  of  the  char^ej  as  a  compensation  for  the 
risk,  trouble,  and  expense  incurred.         .  *• 

3.  Betore  the  written  stjitement  of  one,  who  was  once  the  clerk  or  bo('k- 
keeper  of  Another,  can  be  admitted  as  evidence  against  th^latter,  it  most 
be^shown  4hatthe  former  was  such  clerk  or  book-kee[>er  at  the  tim«  the 

statement  was  made,  aifd  had  authorjj-y  to  make  it.  * 

*. 

Error  to  the  Cm-cuU  Court  of  Lowndes.     Tried  before  the 
Hon:  Geo.  W.  Sioiie. 

Judge,  for  the  plaintiff  in  error : 

•  I.  TbS  court  below  erred  in  the  rejection  of  the  evidence  of- 
fered, l^he  rule  is,  that  when  "  the  principal  constitutes  the' 
"agent  his  representative  [p  the  transaction  of  certain  business^ 
>vh"4tever  the  agent  does  in  the  lawful  prosecution  of  that  busi- 
ness is  the  act  of  the  principal ;  andvvhere  the  acts  of  the  agent 
will  biifd-the  principal,  there  his  declarations,  .'€idn:iissions,  Sec. 
will  also.birld  him,  if  n;ad'e_^at  the  same  time  and  constituting 
part'of -ihe-r^s-ges^^x."— 1  Greenl.  Ev.  §  113,  p:  129-.30-31; 
see  also-Stoi=y.  on  Agency,  §  1D4-5-6-7.  The  only  question  o'r 
difficulty,  thea,  is  this:  ^  Was  said  statement  furnished  at  any 

I  time  wheii  Salomon  was  cle'rk,  and  consequently  authorised  .to 
furnish  it?.'  It  having  been  prove'd  that  he  was  the  cleric,  that 
it  was  His  general  duty. as  such  to'furnish  such  statements,  and 
that  the  statement  produced  was  in  his  hand-writing,  the  legal 
presumption  was  (and  the  jury  would  have  been  authorised  so  to 
infer)  that  the  act  was  done  fit  a  lime  when  it  was  anthorisqd  to  • 
be  done-^there.  having  been  shown  to  be  a  general  authority  ^o 
do  precisely  such  acts  at  all  times,  while  he  was  clerk.'  .  The 
paper  or  writing  then  being •?•e/et^tf»^  it  should  have  been  per- 
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mitted  to  go*  to  the  jury,  with  a  proper  charge  from  thepourt  as 
to  the  law,  in  case  they  should  find  frojn  the  evidence  that-  the 
same  was  not  furnished  at  some  period  during  the  clerjcsbrp  of 
said  SaloiTJOD. 

11;  As  to  the  charge  of  the  court  below  excepted  to,  and  . 
which  affirms  the  rig.ht  of  commissioa  merchants  to  charge  un- 
der a.contract  or  i>sage  two  and.a'half  per  cent. 'for  accepting, 
and- an  additio'nal  two  and  a'fialf  per  cegt.  for  paying  accommo- 
dation drafts,  it  i»  coi^tended — 1.  .That  it  would  be  right  and 
lawful  in  the  commission  merchant  to  charge  (ov,afce2)ti7ig,.(J)}ir- 
ham  V.  Dey,  13  Johns.  40,)  and  that  ^ch  charge'  includes 
compensation  for  everyjlhing  legitimately  growing  out  of  the  act ; 
this  of  course  includes  c<?mpensalion  for  payment,  if  payment 
has  to  be  made  by  the  merchant,  as  th^Hsk  and.contingency  of 
payment  by  him  is  t]ie  Tnain  th^ng  for  which' he  charges  the  two 
and  a  half  per  •cent*,  on  accepting.  2.  ^That  the  commission 
merclTant,  -by  tbe  act  of  acc^ptanpe,  makes  the  debt  his  owli,  for 
which  he  is  paid  as  aforesaid;  and  if  he  have  it  to, discharge  at 
maturity,  he  is  but  paying  his  owjT.-debl,  and  is  not  entitled  to 
compeusatior^jherefor.  •  3.  That  to  allow  him  t5  recover  from 
the  drawer  the  amount  paid  for  him  and  legal  interest  thereon, 
and  the  additiotial  ^m  of  two*and  a  half  per  cent,  on  Ihe  amount 
paid,  would  be  to  permit  a  recovery  of  more  than  the  legal  rate 
of  interest  on  an  implied  assumpsit,  which  would  be  sanctioning 
usury.  4.  And  that  .any  usage,  cus'tom,  oV  contract,  which 
would  seek  to  aqfliorifee  VriS,'  ig  but  a  'shift  or  contrivance  to 
avoid  the  statute  of  usury.,  and  cannot  be  upheld. — See  the  case 
of  Floyer  v.  EdVvafds*,  Cbwp.  Rep.  112;  see  also  the  very* 
learned  and  interesting  opinion 'ofChsfhcellor  Kent,  in  Dunham 
V.  Gould,  16  Johns.  367,  the  reasoning  in  whieh  case  applies 
with  full  force  to  this. 

III.  But  independent  o^ihe  question  of  usury,  there  was  er- 
ror in  the  charge  given,  because  there  was  ^o  consideration 
valuable  ip  the  law,  for  the  recovery  of  the  two  and  a  half  per 
cent. .claimed  by  the  defendant  in  error  for  discharging  the 
draft  at  maturity  ;  it  was  their  awn  debt — they  had  already  been 
compensated  to  make  it  their  own ;  and  the  payment  thereof 
could  have  been  coerced  out  of  them  by  law.  Could  then  a 
naked  usage  authorise' the  recovery  of  said  t\vo  and  a  half  per 
cent.?     No  custom  or  usag«  \\W\  Be  upheld;  that  is  contrary  to 
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»  .,  law  or  public  policy.  It  is  contrary  to  la,w  and  .ptfblic  policy 
to  give  compensation  without  consideration;  therefore  defend- 
ants in  error  cannot  recaver  li,  in  this  case. 

There  is  no  getting  around  the  fact,  however,  that  if  this  two 
and  a  half  per  cent,  can  be  recovered,  it  is  allowing  the  recovery 
of  more  than  8  per  cent,  on  monies  paid  or  advanced  by  defend- 
ants in  error  for*plaintiff.in  errOr. 

BoLiNG,  for  the  defendants.  . 

CHILTON,  J. — TJiis  was  an  action  of  assumpsit,  brought 
by  Harrison  &  Robinson  against. the  plaintiff  in  error,  to  recover 
certain  monies  paid  by  them  for  Brown^  and  for  certain  commis- 
sions.whidi  they  insisted  they  had  the  right  toT  recover.         '  * 

It  appears  by  a'  bill*of  ^ceptions,  that  the  plaintiffs  bel6w  were 
commission  merchants  of  the  city  of  Mobile, -and  Jiad  accepted 
for  tha  accommodation  oT.  Brown  a  bill  of  exchatige  drawn  upon 
aliem  by  bim  for  $1756  57,  and  that  Brown  had  failed  to  pay 
*  .  the  bill  at.  maturity;  and  there  .was  proof  conducing  to  show  that- 
they  were  compelled  to  pay  the  same,  to  saV.e  themselves  frdm  pro- 
test— Brown  not  having  provided'  them  widi  atiy.  funds  to  make 
such  payment.  The  plaintiffs  below  ^vere  all6wed  to  prove,  against 
the  defendant's  objection,  that  there  \vas  a  custom  or  usa'ge  among 
the  commission  nierchants  of  Mobile,  to  charge  two  -and  a  half 
per  cent,  for  accepting  bills  or 'drafts,  and  a  further  sum  of  two 
and  a  half  per  cent,  for  advancing  the  money  thereort  at  maturity, 
or  paying  the  same  in  co'nsequence  of  such  accep'tance,  provided 
they  were  nOt  placed  in  funds  by  the  drawer,  at  the  maturity  of  the 
.  bill;  and  that  the  two  and  a-half  per  cent,  so  charged  was  upon 
the  aggregate  aniount  of  the  bill  or  draft  so  accepted  or  paid. 
•  ■  Tl>e  proof  left  it  doubtful,  whether  the  plaintiffs  had  advanced 
the  money  to  Brown  himself  and  ref&ined  the  bill,  or  whether  it 
had  been  negotiated  to  a  third  party  and  had  been  paid  to  such 
endorsee.  The  plaintiffs  were  shown  to  be  men  of  capital,  and. 
the  evidence  sho'wed  that  it  was  customary  for  men  of  capital,  en- 
gaged in  the  business  of  commission  merchants,  to  charge  the 
above  commissions,  whether  the  bill  had  been  negotiated  or  r'e- 
.tained  by  them. 

The  court  charged  the  jury,  that  if  they  believed  the  plaintiffs 
had  advanced  the  money  at  the  time"  of  their  acceptance  of  the 
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bill,  and  that  said  bill  had  never  been  negotiated  or  passed  by  the 
defendant 'to  some  third  person,  that  in  such  case  the  plaintiff' 
could  not  recover  more  than  the  amount  advanced  with  legal  in- 
terest, notwithstanding  a  custom  may  have  obtained  in  Mobile 
among  the  commission  merchants  to  the  contrary,  as  in  that  event 
such  negotiation  would  amount  to  a  loan  of  money,  and  the  su- 
per-addition of  the  five  per  cent,  would  make  the  transaction 
usurious.  This  charge  was  acceptable  to  the  defendant,  but  the 
court  further  instructed  the  jury,  that  if  they  believed  that  said 
bill  had  been  accepted  for  the  benefit  of  said  Brown,  and  that 
the  plaintiffs  had  not  advanced  the  money  thereon,  until  after  ii 
had  been  negotiated  by  Brown  to  a  third  party,  to  whom  such 
payment  was  made  by  the  plaintiffs,  that  then  they  were  entitled, 
in  addition  to  the  amount  paid  and  lawful  interest,  to  recover  the 
two  and  a  half  per  cent,  for  accepting,  and  the  same  amount  for 
advancing  the  money  to  make  the  payment  of  said  bill,  provi- 
ded the  proof  showed  a  contract  on  the  part  of  said  defendant 
to  pay  these  amounts;  or  they  were  permitted  to  allow  these 
commissions  of  5  per  cent.,  if  a  custom  or  usage  was  shown  to 
exist  among  the  commission  merchants  of  Mobile  to  charge  them. 
This  charge  was  excepted  to  by  the  defendant. 

The  Circuit  Court  also  excluded  a  written  statement,  in  the 
hand  writing  of  one  Salomon,  who  was  proved  to  have  been  the 
clerk  of  the  plaintiffs  in  1S4G  and  1847,  when  the  bill  above  al- 
luded to  was  made,  but  who  had  been  a  dormant  partner  with 
plaintiffs  since  January  1848.  This  statement  was  without  date, 
and  was  not  signed  by  any  one.  It  set  forth  that  the  bill  above 
mentioned  was  given  to  extend  a  debt  due  by  draft  of  defend- 
ant on  the  plaintiffs  for  one  year,  and  for  which  extension  thirteen 
per  cent,  had  been  added.  It  was  shown,  in  connection  with 
the  offer  of  this  statement,  that  it  was  the  duty  of  Salomon  to 
furnish  the  customers  of  the  house  of  Harrison  &  Robinson 
with  such  statements  of  their  indebtedness,  while  he  was  the 
book-keeper  of  said  concern,  and  that  the  defendant  was  a  cus- 
tomer of  said  house. 

Three  points  are  presented  by  the  assignment  oferrors,  for  our 
consideration.  1.  The  admission  of  proof  of  the  custom.  2. 
The  charge  of  the  court  in  respect  to  the  five  percent,  commis- 
sions. 3.  The  exclusion  from  the  jury  of  the  statement  of  Sal- 
omon. We  m  iv  eK.uuiae  the  (ksi  two  together. 
50 
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1 — 2.  Considering  the  extent  to  which  the  custom  has  pre- 
vailed, of  taking  commissions  for  accepting  and  advancing  on 
bills,  drafts,  &c.,  by  merchants  engaged  in  the  business  of 
the  plaintiffs  below,  the  question,  which  is  for  the  first  time 
presented  to  this  court  for  its  decision,  whether  it  is  lawful  to 
charge  such  commissions,  is  one  of  much  importance.  We  have 
looked  into  the  authorities  with  anxious  solicitude  to  arrive  at  a 
conclusion,  which  will  harmonise  with  the  settled  law  upon  the 
subject,  and  if,  according  to  the  settled  rules  of  law,  such  charges 
are  usurious,  hovvever  extensively  they  may  have  prevailed,  or 
however  long  the  custom  may  have  obtained  among  the  mer- 
chants in  Mobile,  to  allow  and  charge  them,  they  must  be  disal- 
lowed, as  a  custom,  which  contravenes  the  settled  policy  of  the 
State,  or  the  provisions  of  the  statute  law,  is  of  no  avail  whatev- 
er. The  leading  case  upon  this  subject  is  that  of  Floyery.  Ed- 
wards,. Cowper  112;  in  which  Lord  Mansfield  said,  "If  the  sub- 
stance (speaking  of  ihe  negotiation,)  is  a  loan  of  money,  nothing 
will  protect  the  taking  of  more  than  five  per  cent.  It  depends 
principally  upon  the  contract  being  a  loan;  and  the  statute  uses 
the  words  "directly  or  indirectly."  Therefore  in  all  questions 
in  whatever  respect  repugnant  to  the  statute,  we  must  get  at  the 
nature  and  substance  of  the  transaction;  the  view  of  the  parties 
must  be  ascertained,  to  satisfy  the  court  that  there  is  a  loan  and 

.borrowing,  and  that  the  substance  was  to  borrow  on  the  one  part, 
and  to  lend  on  the  other;  and  where  the  real  truth  is  a  loan  of 
money,  the  wit  of  man  cannot  find  a  shift  to  take  it  out  of  the 
statute."  In  that  case,  his  Lordship  took  tlie  distinction  between 
a  ho7ia  Jide  commercial  transaction,  and  one  designed  as  a  mere 
color  to  avoid  the  statute,  and  while  he  held  that  usage  could 
not  protect  the  party  from  usilry,  or  avoid  the  statute,  yet  it  went 
to  explain  the  transaction,  and  as  evidence  to  show  that  there 
was  no  intention  to  cover  a  loan  of  money.  See  also  the  Eng- 
lish cases  of  Barnes  v.  Fry,  15  Ves.  Jr.,  120;  Auriol  v.  Thom- 

.  as,  2  D.  &  E.  52  ;  Carstairs  v.  Siein,  4  M.  &  S.  192.  In  Defor- 
est V.  Strong,  S  Conn.  513,  it  was  agreed  that  if  the  plaintiff 
would  lend  his  name,  he  should  be  entitled,  if  provided  with  funds 
to  meet  the  payment,  to  one  half  of  one  per  cent.;  but  if  he  had 
to  advance  the  money  to  make  the  payment,  he  should  be  enti- 
tled to  a  commission  of  two  and  a  half  per  cent.  It  appeared 
that  the  lalier  charge  was  designed  as  a  fair  compensation  to  the 
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party  for  providing  for  acceptances,  which  it  was  the  duty  of  the 
defendant  to  pay,  and  not  as  a  cover  for  a  usurious  loan.  It  was 
held  that  the  commissions  thus  allowed  to  the  plaintiff,  who  was 
a  commission  merchant,  were  not  usurious.  The  court  said, 
"the  transaction  does  not  purport  to  be  a  loan.  The  contract 
is  ostensibly  a  contract  for  compensation  for  the  trouble  and  in- 
convenience of  raising  money  to  meet  the  debt  of  another,"  and 
they  rely  upon  the  case  of  Trotter  &  Douglass  v.  Curtis,  19 
Johns.  Rep.  160,  which  in  principle  sustains  the  view  taken.  It 
was,  however,  a  question  for  the  jury  to  determine  under  the 
circumstances  in  proof,  whether  the  arrangement  was  or  was  not 
a  device  to  avoid  the  statute  of  usury.  The  same  principle  was 
asserted  in  substance  in  Hutchinson  v.  Hosmer,  2  Conn.  841. 
The  whole  doctrine  is  very  fully  discussed  i«  Ketchum  v.  Bar- 
ker et  al.  4  Hill  224,  where  the  English  authorities  are  colla- 
ted, and  several  of  the  American  decisions  are  reviewed  ;  and  it 
was  held  in  that  case,  that  a  bona  fide  sale  of  one's  credit  by  way 
of  guaranty  or  endorsement,  though  for  a  compensation  exceed- 
ing the  lawful  rate  of  interest,  is  not  usurious,  if  the  transaction 
be  unconnected  with  a  loan  between  the  parties — also,  that  where 
an  excess  was  received,  by  whatever  name  the  parties  may  des- 
ignate it,  it  was  in  general  a  question  for  the  jury  to  determine, 
whether  it  was  really  taken  as  a  compensation  for  touble  and  ex- 
pense incurred  in  good  faith,  or  was  mere  usury  in  disguise.  If 
such  charges,  under  the  name  of  commissions,  are  designed  as 
a  cover  for  usury,  they  cannot  be  recovered;  but  if  intended  re- 
ally and  bona  fide  as  a  compensation  for  the  risk,  trouble,  and 
expense,  on  the  part  of  the  commission  merchant,  in  accepting 
and  providing  funds  for  the  payment  of  his  customer's  bill  or 
draft,  then  they  may  be  recovered.  But  this  is  a  matter  peculiarly 
for  the  consideration  of  the  jury,  as  is  fully  sliown  by  the  cases 
above  cited. — See  also,  Hammett  v.  Yea,  1  Bos.  &  Pull.  153; 
Hutchinson  v.  Piper,  4  Taunt.  810;  Miisterman  v.  Conrie,  3 
Camp.  48S;  Palmer  v.  Baker,  1  M.  &  S.  56;  Kent  v.  Phelps, 
2  Day  483;  Corny n  on  Usury,  123,  at  scq.;  5  Law  Lib.  47,  tt 
.leq.  The  mere  custom  to  charge  these  commissions,  if  contra- 
ry to  law,  could  not  confer  the  right,  but  proof  of  it  was  proj)er- 
ly  admitted,  as  we  before  intimated,  to  show  what  the  implied 
agreement  of  the  pnrlics  was,  and  the  reasonableness  of  the 
charges  as  a  compensation  for  the  risk,  trouble,  inconvenience, 
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and  expense;  attendant  upon  the  negotiation.  The  charge  of 
the  court,  which  makes  the  right  of  the  party  to  recover  to  de- 
pend upon  the  contract  to  pay  the  additional  5  per  cent.,  or  on 
the  custom  which  allowed  it,  was  clearly  erroneous,  as  withdraw- 
ing from  the  jury  the  material  inquiry,  whether  the  transaction 
was  a  shift  or  device  to  avoid  the  statute  of  usury,  or  whether 
these  commissions  were  bona  fide  allowed  or  contracted  to  be 
paid  as  a  compensation  for  the  plaintiffs'  trouble,  risk,  inconve- 
nience, &c.  incurred  in  accepting  and  paying  the  bill. 

3.  Upon  the  remaining  point,  we  think  the  decision  of  the 
primary  court  correct.  Salomon  had  ceased  to  be  the  clerk  of 
the  plaintiffs  belosv,  before  this  suit  was  commenced.  It  is  a  suffi- 
cient reason,  why  the  statement  proved  to  be  in  his  hand  writing 
should  have  been  excluded,  to  state  that  it  is  hot  shown  to  have 
been  made  out  by  him,  when  he  was  acting  as  such  clerk  and 
had  authority  to  bind  his  principal  by  giving  such  a  statement. 
The  defendant  should  have  shown,  in  order  to  make  this  paper 
evidence,  that,  at  the  time  of  its  execution,  Salomon,  who  gave 
it,  was  the  clerk  or  book-keeper,  with  authority  from  his  prin- 
cipal to  furnish  such  statements.  For  aught  that  appears  in  the 
record  before  us,  his  agency  may  have  ceased  before  he  execu- 
ted it,  and  in  that  event,  it  would  not  be  contended  that  it  was 
evidence. — See  1  Greenl.  Ev.,  ^  113,  S  Mete.  Rep.  44, 

For  the  error  in  the  charge  of  the  court,  the  judgment  must 
be  reversed  and  the  cause  remanded. 


HOWARD  vs.  INGERSOLL. 

1.  An  action  to  recover  damages  for  overflowing  a  mill  is  local,  and  must 
be  institated  in  a  co  jrt  of  the  State  in  which  the  property  is  situated. 

2.  The  bank  of  a  river  is  that  ppace  of  rising  ground  above  low  water  maik, 
which  is  usually  covered  by  high  water,  nnd  the  term,  when  used  to 
designate  a  precise  line,  is  vague  and  indefinite. 

3.  Where  terms,  used  in  a  treaty  or  compact  between  States  or  Nations, 
are  vague  and  ind  finite,  the  nature  of  the  thing  to  which  they  relate 
should  be  looked  to  to  ascertain  what  was  intended,  and  sich  Cviretrue- 
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tion  should  be  placed  upon  them  as  will  accord  with  reason,  and,  with- 
out injury  to  either,  sabserve  the  convenience  of  both  the  contracting 
parties. 

4.  Construing  the  articles  of  Cession,  entered  into  on  the  24th  of  April 
1802  between  The  State  of  Georgia  and  The  United  States,  according  to 
the  intention  of  the  parties,  lore  neater  mark  on  the  we-t  side  of  the 
Chattahoochie  river,  from  the  point  at  which  it  enters  the  present  State 
of  Florida  to  "  the  great  bend"  next  above  the  place  where  the  Uchee 
creek  empties  into  said  river,  is  the  line  of  separation  between  the  States 
of  Georgia  and  Alabama. 

5.  The  right  of  a  person  to  the  enjoyment  of  a  water  privilege,  of  which 
he  is  in  the  quiet  use  or  possession,  cannot  be  questioned  by  one  who 
shows  no  adverse  claim. 

Error  to  the  Circuit  Court  of  Russell.     Tried  before  the 
Hon.  John  J.  Woodward. 

The  defendant  brought  his  action  against  the  plaintiff  in  er- 
ror to  recover  damages  for  overflowing  his  mill.  The  mill 
stands  on  the  west  side  of  the  Chattahoochie  river  above  low 
water,  but  below  high  water  mark,  and  is  supplied  with  water 
by  means  of  a  dam  that  runs  in  a  north-east  direction  into  the 
river,  and  which  dam  diverts  a  portion  of  the  water  to  the  mill. 
The  water  thus  diverted  returns  into  the  river  some  distance  • 
above  the  dam  erected  by  the  plaintiff  in  error.  The  defendant 
in  error  erected  this  mill  and  dam,  prior  to  18-12,  and  had  been 
in  the  use  and  enjoyment  of  both,  and  of  the  water  diverted  by 
the  dam,  for  several  years  before  the  act  complained  of.  In 
1845  the  plaintiff  in  error  erected  a  dam  across  the  river,  about 
three  hundred  yards  below  the  mill,  which  backed  the  water 
upon,  and  overflowed  it,  at  ordinary  low  water,  without  any  in- 
crease, however,  of  the  overflow  when  the  river  was  full.  The 
plaintiff  in  error  relied  for  his  defence  on  the  articles  of  cession 
of  1802  between  The  State  of  Georgia  and  The  Unhed  States, 
the  material  part  of  which  is  fully  set  out  in  the  opinion  of  the 
court,  a  grant  from  said  State  to  the  City  of  Columbus,  con- 
veying the  right  to  lay  off  lots  on  her  river  boundary,  running 
across  the  river  to  high  water  mark  on  the  west  side,  and  a  deed 
from  said  city,  conveying  to  him  said  lots,  and  authorizing  him 
to  erect  the  dam  complained  of.  It  does  not  appear  from  any 
of  the  documentary  or  other  evidence  introduced  on  the  trial, 
that  the  mill  of  the  defendant  in  error  is  situated  opposite  the 
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river  boundary  of  the  City  of  Columbus.  If  more  of  the  facts 
should  be  found  necessary  for  a  full  understanding  of  the  opin- 
ion, they  will  be  found  incorporated  in  it.  The  court  charged 
the  jury,  in  substance,  that  ordinary  low  water  mark  on  the 
western  side  of  the  Chattahoochie  river  is  the  boundary  line  be- 
tween the  Stales  of  Georgia  and  Alabama,  and  that  if  the  mill 
of  the  plaintiff  was  west  of  that  line  and  had  been  overflowed  by 
means  of  the  dam  erected  by  the  defendant,  he  was  entitled  to 
recover.  The  defendant  requested  the  court  to  charge  the  jury 
that  when  the  river  is  at  ordinary  low  water,  the  plaintiff  has  no 
right  to  the  use  of  the  water,  which  charge  the  court  refused. 
To  the  charge  given  and  to  the  refusal  to  charge  as  asked 
the  defendant  excepted  and  now  assigns  them  as  error. 

Campbell,  with  whom  was  Heydenfeldt,  for  the  plaintiff: 

1.  The  plaintiff  in  his  declaration  avers  that  his  land  lies  in 
the  county  of  Russell  and  sustained  injury  in  that  county.  This 
averment  is  material  and  must  be  proven  as  laid  or  the  plaintiff 
must  fail.  An  action  upon  the  case  for  a  nuisance  to  real 
property  is  local  and  must  be  brought  in  the  courts  of  the 
country  where  the  injury  was  done. — 1  Chitty  Plead.  26S;  Sto- 
ry's Confl.  Laws,  chap.  14,  ^§  552,  554.;  4  Term  Rep.  503; 

15  Mass.  2S0;  23  Wend.  4S4. 

2.  The  question  then, arises,  was  the  nuisance  complained  of 
done  to  property  situated  in  the  State  of  Alabama?  Georgia, 
having  the  sovereignty  and  soil  of  the  territory  of  Alabama, 
cedes  to  the  U.  States  the  "jurisdiction  and  soil  of  the  lands 
situated  within  the  boundaries  of  the  United  States,  south  of  the 
State  of  Tennessee;  and  icestofa  line  beginning  on  the  western 
bank  of  the  Chattahoochie  river,  where  the  same  crosses  the 
boundary  line  between  the  United  States  and  Spain  ;  running 
thence,  wp  the  said  river  Chattahoochie,  and  along  the  western 
hank  thereof,  to  the  great  bend  thereof,"  &c.  The  territory  of 
the  State  of  Alabama  lies  west  of  the  line  laid  down  in  the  arti- 
cle of  cession.  The  line  runs  up  the  Chattahoochie  river  and 
along  the  hank  thereof.  The  territory  of  Alabama  then  is 
west  of  a  line  that  runs  along  the  hank  of  the  river.  The  eastern 
line  of  Russell  county  is  the  Georgia  line. 

The  general  law  upon  the  construction  of  boundaries  between 
nations,  is  laid  down  with  great  clearness  by  a  French  jurist, 
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who  has  written  upon  commercial  and  international  law.  Hti 
says,  "Arms  of  the  sea  and  navigable  rivers  belong  to  the  peo- 
ple, who  live  upon  their  banks,  who  can  regulate  the  navigation 
as  it  is  consonant  to  their  safet)'  or  interest,  according  to  their 
respective  interests.  When  a  territory  is  bounded  by  a  river 
or  arm  of  thie  sea — in  other  words,  when  a  navigable  stream  is 
the  boundary  between  two  nations,  the  general  and  natural  rule 
is,  that  the  nations  respectively  are  entitled  to  half  the  stream. 
In  this  case,  the  river  falls  under  the  jurisdiction  of  one  or  the 
other  people,  who  are  exclusively  sovereign  each  upon  the  side 
that  belongs  to  it,  who  ought  therefore  to  understand  one  ano- 
ther upon  the  subject  of  the  navigatioti,  so  that  neither  should  be 
prejudiced.  But  the  rule,  according  to  which  the  river  which 
separates  two  States  belongs  to  both,  ceases,  and  the  river  be- 
longs entirely  to  the  one  or  the  other,  if  either  have  an  exclu- 
sive title  or  an  adverse  possession.  It  is  thus  that  a  decree  of 
the  council  of  22d  January  1726,  rendered  at  an  epoch  when 
the  province  of  Avignon  belonged  to  the  Pope,  determined  that 
the  Rhone,  which  formed  the  line  of  separation  of  the  two  ter- 
ritories, belonged  entirely  to  France  and  that  the  Pope  had  no 
title  to  it.  In  this  case,  and  if  the  river  belongs  entirely  to  one  of 
the  two  States,  the  State  which  is  the  proprietor  has  the  exclusive 
jurisdiction  over  the  river  and  regulates  the  navigation."— 1  Masse 
Droit  Comm.  118-119;  Grotius  on  War  and  Peace,  book  2, 
ch.  3,  n.  18. 

This  stalement  docs  not  exhibit  a  rule  variant  from  what  the 
court  would  have  drawn  from  an  examination  odhe  j^ublic  act  we 
have  refered  to.  The  court  will  examine  and  determine  from  a 
just  construction  of  that  act  the  lines  which  separate  the  two 
States. 

We  shall  then  inquire  into  the  meaning  of  the  term  "bank" 
of  the  river.  The  case  of  Morgan  v.  Livingston,  6  Martin,  19, 
furnishes  the  interpretation  of  this  term.  "  The  bank  of  a 
river  is  defined  to  be  that  which  contains  the  river  in  its  utmost 
height."  "  The  bank  is  that  space  which  the  water  covers 
when  the  river  is  highest  in  any  season  of  the  year." 

The  same  court  decides  what  is  meant  by  a  river.  "  The 
levee,  then,  as  well  as  the  batture  under  the  surface  of  the  wa- 
ter, is  a  part  of  the  bank,  and  the  bank  is  a  part  of  the  river, 
fi'hich  consists  of  three  things — the  water,  the  bed,  and  the 


784  ALABAMA. 


Howard  v.  Ingersoll. 


bank.  If  these  two  objects,  the  levee  and  the  balture,  form  a 
part  of  the  river,  they  do  not  exist  beyond  the  river." 

This  opinion  of  the  Supreme  Court  of  Louisiana  is  fortified 
by  the  citations  made  by  Mr.  Jefferson  in  his  pamphlet  pub- 
lished on  the  Batture  Controversy.  He  furnishes  citations  from 
the  most  eminent  jurists  of  Europe,  upon  international  and  mu- 
nicipal law,  definitions  of  the  word  -'bank,"  as  applied  to  a  water 
course. — 5  Am.  Law  Jour.  48.  Mr.  Livingston's  criticism  on 
this  essay  of  Mr.  Jefferson,  and  in  which  infinite  talent  is  mani- 
fested, supports  the  conclusion  which  we  ask  the  court  to  attain. 
5  Amer.  Law  Journal,  20L  The  arbiter  between  these  able 
jurists,  we  have  already  cited.  Chief  Justice  Martin  was  qual- 
ified to  decide  between  them. 

We  return  now  to  the  examination  of  the  point,  was  the  mill 
of  the  defendant  within  the  limits  of  Alabama  ?  The  place  on 
which  the  plaintiff's  (IngersoH's)  mill  was  situated  was  covered 
with  water  in  ordinary  high  water,  but  was  bare  and  dry  in  ordi- 
nary low  water.  The  act  of  the  defendant  (Howard)  was  con- 
fined in  its  operation  to  the  preservation  of  the  water  of  the 
river  within  its  ordinary  high  water  level.  Can  the  court  of 
Russell  county  grant  relief  in  such  a  ca&e?  Was  the  act  a  vio- 
lation of  any  law  of  Alabama  or  right  protected  by  Alabama? 
Was  not  the  act  done  within  the  limits  of  Georgia?  The  Ala- 
bama territory  then  is  west  of  the  line  which  runs  along  the 
hanlc  and  up  the  river.  The  term,  "mj?  the  river, ''^  indicates  the 
direction  of  the  line  from  the  point  of  beginning;  the  term,  along 
the  bank,  shows  the  location.  It  is  apparent  that  the  river  was 
retained  by  the  State  of  Georgia.  The  river  is  that  portion  of 
land  contained  within  banks.  The  banks  commence  at  the  or- 
dinary or  extreme  high  water  mark.  That  portion  of  land 
which  '\i  covered  by  the  water  in  its  natural  stages  is  not  called 
the  bank.  These  authorities,  which  establish  the  law  as  it  ex- 
ists throughoiJt  Europe,  have  received  confirmation  from  decis- 
ions in  the  United  States.  The  decision  in  5  Wheat.,  when  the 
facts  are  examined  fully,  sustains  our  position.  The  cession  of 
Virginia  was  of  the  territory  north-west  of  the  Ohio  river.  The 
river  by  the  express  terms  of  the  article  of  cession  was  made  the 
boundary,  and  the  court  decided  that  what  was  from  time  to  time 
the  river  line  constituted  the  boundary.  The  cession  of  Georgia 
to  the  United  States  does  not  constitute  the  river  Chattahoochie 
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as  the  boiwidary.  The  territory  she  cedes  is  west  of  a  line  to  be 
marked  on  the  bank  of.  the  river.  The  waters  of  the  river  do 
not  furnish  the  line,  but  the  line  agreed  to  is  a  permanent  line 
running  along  the  bank.  This  point  has  been  discussed  in  a 
number  of  cases,  which  I  propose  now  to  cite.  Some  of  these 
are  found  in  the  brief  of  Judge  Berrien,  and  my  purpose  is  not 
to  refer  to  the  decisions  produced  by  him,  but  to  refer  to  such 
others  as  are  pertinent  to  the  case. 

The  question  came  up  in  3  Sumner,  171.  The  head-note 
is,  "A  boundary  on  the  bank  of  a  stream,  refering  to  fixed  monu- 
ments on  the  bank,  limits  the  grant  to  the  bank,  and  excludes 
therflats."  Judge  Story  says,  "A  boundary  on  a  stream,  or  by 
a  stream,  or  to  a  stream,  includes  the  flats  at  least  to  low  water 
mark,  and  in  many  cases  to  the  middle  thread  of  the  river.  It 
may  be  different  when  the  boundary  is  to  the  bank,  or  by  the 
bank,  or  lo  or  by  a  monument  on  the  bank,  for  in  such  cases 
the  houndary  is,  or  may  be  limited  to  the  very  bank,  and  may 
not  extend  into  the  stream  or  the  flats  thereof."  The  cases 
cited  from  the  Massachusetts  Reports  are  relied  on,  and  the  fol- 
lowing case  from  Greenleaf  sustains  the  proposition: — 2  Greenl. 
213;  4  Mason,  366.  The  proposition  that  the  boundary  is 
•permanent,  and  not  subject  to  changes  by  the  changes  of  the  river, 
is  directly  determined  in  the  case  of  Doe  ex  dem.  Lynch  v.  Al- 
len, 4  Dev.  &  Batt.  62.  A  similar  proposition  came  before  the 
court  of  New  York.  The  case  is  reported  in  20  Wend.  149, 
and  the  judgment  of  the  court  was  reversed  in  4  Hill,  3G9. 
In  the  Appellate  Court,  the  dissenting  opinion  was  taken  for  the 
correct  exposition  of  the  law.  The  deed  there  called  for  the 
river  as  a  beginning,  and  the  line  run  thence  along  the  shore  to 
a  point.  The  court  upon  the  most  substantial  reasons,  found  in 
the  opinion  of  the  Chief  Justice,  (Bronson,)  decided  that  the 
river  was  excluded.  The  beginning  point  in  the  Georgia  grant 
is  not  the  river.  The  State  of  Georgia  cedes  west  of  a  line 
hctrinnins  on  the  u^estern  bank  where  the  same  crosses  the  boun- 
dary  line  between  the  United  States  and  Spain.  The  direction 
is  then  up  the  river,  but  follows  the  line  of  the  bank  to  a  fixed 
and  determinate  natural  object — viz,  the  great  bend  of  the  river. 
So  that  the  question  comes  back,  what  is  the  bank?  Where 
does  it  commence?— where  terminate?  Can  that  be  called  a 
bank  with  any  propriety,  which  ia  covered  during  the  whole 
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period  when  the  river  is  required  for  the  purposes  of  navigation? 
17  Wend.  599;  1  Pet.  C.  C.  R.  G4;  20  Wend.  164. 

The  next  inquiry  will  be  whether  tiie  court  erred  in  refusing 
the  charge  asked  for  by  the  defendant's  counsel?  The  grava- 
men of  the  action  is  not  the  injury  done  to  the  plaintiff's  land, 
but  injury  to  an  appurtenance  or  privilege  attached  to  the  land. 
The  declaration  charges  that  the  plaintiff  was  seized  of  certain 
lands  and  was  entitled  to  the  use  of  the  river  Chattahoochie  9nd 
its  waters,  and  that  the  obstruction  of  these  waters  impaired  his 
mill  privilege.  The  material  inquiry  then  in  this  case  is  has 
the  defendant  shown  that  he  iiad  a  title  to  this  easement?  Could 
he  take  from  the  Stale  of  Georgia  waters  to  supply  his  mill? 
If  the  State  of  Georgia  grants  a  mill  privilege  below,  is  the  de- 
fendant authorised  to  complain  of  such  a  use  of  the  waters  as 
affects  an  easement  above,  to  wliicb  he  has  no  title?  The  State 
of  Georgia  does  not  complain  of  the  dam  erected  by  the  plain- 
tiff. The  damages  claimed  by  the  plaintiff  is  for  a  mill  privi- 
lege which  he  charges  was  injured.  The  charge  asks  that  the 
court  should  say  no  such  privilege  attached  to  the  land.  This 
question  seems  to  have  been  directly  decided. — 4  East.  lOS. 

Belser,  with  whom  was  Rice,  for  the  defendant: 

1.  By  the  common  law,  which  does  not  prevail  in  Alabama, 
but  which  is  in  full  force  in  Georgia,  riparian  proprietors  on  the 
Chattahoochie  river  own  to  the  centre  of  the  stream. — Bullock 
V.  Wilson,  2  Porter,  445;  Mayor  of  Mobile  v.  Eslava,  9  ib.  577; 
4  Kelly  &  Cobb  (Ga.)  241;  2  N.  Hamp.  369;  2  Conn.  481;  G 
Hum.  365;  16  Ohio,  540;  26  Wend.  404;  3  Caines,  819. 

2.  To  limit  this  ownership  either  as  to  the  bed  of  the  stream, 
or  the  use  of  the  v/ater  flowing  through  it,  both  must  be  dis- 
tinctly excepted  in  the  grant,  and  if  left  doubtful,  the  grantee 
takes.— 3  Smede  &  Marsh.  403;  1  Ran.  420;  17  Pick.  42;  S 
W^atts  &  Ser.  436;  13  Conn.  26;  11  Conn.  82;  3  Scam.  510; 
10  N.  Hamp.  305;  Vattel's  Law  of  Nat.  120;  Handy's  Lessee 
r.  Anthony,  5  Wheat.  379;  4  Mason,  365;  3  Sumn.  133;  9  Ohio, 
13;  Peters  C.  C.  Rep.  64;  6  Mass.  435;  17  Mass.  2S9;  4  Hill, 
8C9 ;  Angel  on  Watercourses,  p.  7,  8 ;  Ex  parte  Jennings,  6 
Cow.  549. 

3.  The  sea  shore,  or  bank  of  a  river,  where  the  tide  ebbs  and 
flows,  is  all  the  ground  between  high  water  mark  and  low  water 
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mark  ;  or  the  margin  of  the  sea,  in  its  usual  and  ordinary  state. 
Angel  on  Tide  Waters,  p.  64-5-6-7-S;  Storer  v.  Freeman,  G 
Mass.  439;  Child  v.  Starr,  4  Hill,  37o;  Mayor  of  Mobile  v. 
Eslava,  9  Port.  597.  The  shore  or  bank  in  dispute  is  that 
portion  of  the  soil  which  touches  the  margin  or  edges  of  the 
water  of  the  stream. —  Starr  et  al.  v.  Child,  20  Wend.  152; 
Child  et  al.  v.  Starr  et  al.  4  Hill,  375-6;  Handy's  Lessee  v. 
Anthony,  5  Wheat.  3S5.  And  there  is  a  distinction  on  thio 
point  between  the  civil  and  common  law. — Ex  parte  Jennings, 
6  Cow.  549;  3  Smede  &  Mar.  395  to  403. 

4.  The  terms  of  the  grant,  the  circumstances  attending  it,  and 
the  mention  of  the  natural  boundary  in  the  cession,  authorise 
Ingersoll  to  hold  the  soil  of  the  stream  to  the  centre  of  it,  if  it 
still  remains  under  the  conmion  law. — 5  Paige,  137;  1  Rand. 
417-420;  6  Cow.  518 ;  3  McMullen,  44 ;  3  Dev.  &  Batt.  63;  5 
Watts,  45S;  24  Wend.  451;  2  Ohio,  425;  11  Conn.  60;  7 
Wheat.  7;  1  Hayw.  258;  2  i1i.  382;  20  Wend.  156. 

5.  He  can  at  least  hold  the, flats  on  the  western  side  of  the 
Chattahoochie  river,  where  his  land  lies,  between  high  and  low 
water  mark,  and  use  the  water  as  it  flows,  even  if  the  grant  gives 
to  Georgia  the  soil  in  the  bed  of  the  stream.  There  is  certainly 
no  exception  as  to  the  usvfruct,  and  the  case  stands  precisely 
as  if  the  river  belonged  to  the  public  and  the  banks  of  it  to  In- 
gersoll.—2  Port.  436;  3  Ohio,  496;  3  Dev.  59;  4  Hill,  369;  6 
Hum.  368 ;  5  Wheat.  375;  1 1  Ohio,  143-4 ;  4  Miss.  346  to 
849;  8  Watts  &  Ser.  436;  22  Wend.  425;  3  Scam.  521.  And 
It  should  be  observed,  that  in  many  of  the  foregoing  decisions 
the  ad  filum  aqum  was  not  alluded  to,  became  the  sotlof  tJte  river 
had  been  reserved. 

6.  But,  aside  from  this,  Ingersoll  is  not  shown  in  any  man- 
ner to  be  a  trespasser  on  the  rights  of  Georgia,  or  those  of  the 
plaintiff  in  error. — Pier  v.  Stale,  12  Ala.  149;  Knapp  v.  Mc- 
Bryde,  7  ib.  20. 

DARG  AN,  C.  J. — The  principal,  if  not  the  only  question  in 
this  case,  is  whether  the  mill,  for  the  overflowing  of  which  the  suit 
is  brought,  is  situated  within  the  limits  of  the  Slate  of  xMabatna  ? 
If  it  is.  the  plaintifl*  has  shown  title  to  the  land  on  which  the  mill 
Is  erected,  and  the  suit  is  properly  brought  in  the  courts  of  this 
State.     If,  however,  the  mill  is  not  situated  within  the  limits  oC 
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this  State,  then  no  suit  can  be  brought  in  our  courts  to  recover 
damages  for  the  injury  done  to  it,  whether  the  plaintiff  has  title 
to  the  land  or  not;  for  the  action  is  local  in  its  character  and  can 
be  brought  only  in  the  Stale  in  which  the  property  is  situated. 
The  law  is  well  settled  that  all  actions  or  suits  to  recover  Jand, 
or  to  recover  damages  for  injuries  done  to  land,  or  real  property, 
must  be  brought  in  the  courts  of  the  country  in  which  the  land  is 
situated. — See  Story's  Confl.  of  Laws,  '^  554,  and  the  cases 
there  cited. 

We  must  then  ascertain  whether  the  land  on  which  the  mill 
is  erected  lies  within  this  State,  or  whether  it  is  within  the  State 
of  Georgia.  For  this  purpose  we  must  first  look  to  the  articles 
of  cession  between  the  State  of  Georgia  and  the  United  States, 
entered  into  on  the  24th  day  of  April  1802,  by  which  Georgia 
ceded  to  the  United  States  the  territory  that  now  forms  that  por- 
tion of  the  States  of  Alabama  and  Mississippi,  north  of  the  31st 
degree,  north  latitude.  From  these  articles  or  deed  of  cession 
we  must  ascertain  the  line  that  separates  the  jurisdiction  of  the 
Slate  of  Alabama  from  the  State  of  Georgia,  and  then,  looking 
at  the  evidence  contained  in  the  bill  of  exceptions,  we  can  solve 
the  question  whether  the  mill  is  located  within  the  limits  of  this 
State.  The  first  article  of  the  compact  or  deed  of  cession  is  in 
the  following  language:  "the  State  of  Georgia  cedes  to  the  Uni- 
ted States  all  the  right,  title,  and  claim,  which  the  said  State  has 
to  the  jurisdiction  and  soil  of  the  lands,  situated  within  the  boun- 
daries of  the  United  States,  south  of  the  State  of  Tennessee,  and 
west  of  a  line  beginninsr  on  the  western  bank  of  the  Chattahoochie 
river,  where  the  same  crosses  the  boundary  line  between  the 
United  States  and  Spain,  running  thence  up  said  river  Chatta- 
hoochie, and  along  the  western  bank  thereof,  to  the  great  bend 
next  above  the  place,  where  a  certain  creek  or  river  called  the 
Uchee,  (being  the  first  considerable  stream  on  the  western  side 
above  the  Cusseta  ?nd  Covveia  towns)  empties  into  the  said 
Chattahoochie  river;  thence  in  a  direct  line  to  Nickajack  on  the 
Tennessee  river,  &c."  The  line  thus  described  forms  the  eastern 
boundary  of  the  Slate  of  Alabama,  and  the  w^estern  boundary  of 
the  State  of  Georffia.  It  beirins  on  the  western  bank  of  the  Chat- 
tahoochie  river,  where  the  same  crosses  the  then  boundary  line 
between  the  United  Stales  and  Spain,  and  runs  up  said  river  and 
along  the  bank  thereof.     From  this  language  we  must  determine 
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llie  precise  point  that  separates  the  two  jurisdictions,  the  one 
from  the  other.  The  term  bank  of  a  river,  to  my  mind,  does 
not  convey  a  definite  and  determinate  idea  of  a  fixed  point  of  lo- 
cality. For  instance,  when  tlie  water  is  low,  should  we  say  of 
one  near  its  edge  that  he  is  standing  on  the  bank  of  the  river, 
the  expression  would  not  be  inaccurate;  if  the  water  should  af- 
terwards rise  and  he  should  again  be  seen  standing  near  its  edge, 
we  might,  witli  equal  propriety,  say  he  is  standing  on  the  bank, 
although  there  might  be  a  considerable  distance  between  the  two 
places,  the  one  on  which,  he  is  standing  and  that  on  which  he 
had  stood.  In  the  case  of  Morgan  v.  Livingston  et  al.  6  Martin 
La.  Rep.  19;  Judge  Martin  defined  the  bank  of  a  river  thus:  "it 
is  that  space  which  the  water  covers,  when  the  river  is  highest 
at  any  season  of  the  year;"^  of  course  he  must  have  meant  that 
space  upon  the  rising  ground  above  low  water,  but  covered  by 
high  water;  for  he  then  proceeds  to  say  that  the  river  consists  of 
three  things,  the  water,  the  bed,  and  the  banks,  and  he  could  not 
have  intended  to  include  in  the  definition  of  the  term  bank,  the 
bed  of  the  river.  The  bank  of  a  river  may  be  said  to  be  that 
space  of  rising  ground  above  low  water  mark,  which  is  usually 
covered  by  ordinary  high  water.  We  cannot  conceive  of  any 
other  definition  more  accurate  than  this;  for  the  rising  ground 
above  low  water  cannot  with  any  propriety  be  said  to  be  the  bed 
of  the  river,  and  therefore  it  must  be  the  bank.  We  then  see 
that  the  term  bank  of  a  river  is  an  imperfect,  or  rather  an  indefi- 
nite guide,  when  we  seek  by  it  to  fix  upon  a  precise  point  of  lo- 
cality; for  the  bank  of  a  river  extends,  or  may  extend,  over  a 
considerable  space;  in  this  respect,  therefore,  the  term  is  indefi- 
nite and  indeterminate.  We  know  that  the  preciare  line  that  di- 
vides the  two  jurisdictions  must  be  fixed  on  the  bank  of  the  river, 
but  this  bank  extends  from  usual  low  water  to  usual  high  water 
mark. 

In  all  compacts  or  treaties  between  Slates  or  Nations,  the  in- 
tention of  the  parlies  must  be  our  guide  in  determining  any  ques- 
tion in  reference  to  them.  If  that  intention  is  clear  and  plain 
there  is  no  room  for  comment,  nor  necessity  for  construction, 
for  the  intention  of  the  parlies  being  clear,  the  rule  by  which  the 
court  is  to  judge  is  clear.  But  if  ihe  terms  or  expressions  used 
by  die  contracting  parties  are  vague  or  indefinite,  or  if  they  are 
susceptible  of  a  more  or  less  ex'ended  significaiion,  we  must  then 
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look  to  the  nature  of  the  ihhigs  to  which  these  terms  relate, 
and  presume  the  intention  of  the  parties  to  be  in  accordance  with 
reason.  This  is  one  of  the  rules  laid  down  by  Vattcl,  for  the 
construction  of  treaties,  (see  pages  263,  264,)  and  it  may  be  ad- 
ded, that  if  such  a  construction  can  be  given  to  such  indefinite 
expressions  as  will  serve  the  convenience  of  both  the  contracting 
parties,  without  injury  to  either,  this  is  the  rule  we  should  adopt, 
for  it  would  be  but  reasonable  to  presume  that  such  was  the  In- 
tention of  the  parties.  Let  us  apply  the  rule  of  construction  to 
the  compact  between  the  United  Stales  and  the  State  of  Geor- 
gia. I\o  ber.efit  could  have  been  anticipated  by  the  State  of 
Georgia  in  reserving  to  herself  the  narrow  strip  of  land  between 
high  and  low  water  mark  on  the  west  side  of  the  Chattahoochie, 
nor  do  we  see  that  any  could  result  from  such  reservation;  but, 
on  the  contrary,  inconvenience  both  to  Georgia  and  to  Alabama, 
must  arise,  if  this  strip  of  land  is  retained  by  Georgia  within  her 
limits.  She  must  then  take  cognizance  of  and  punish  all  offen- 
ces committed  within  that  space,  although  done  by  our  own  cit- 
izens. This  would  be  a  matter  of  inconvenience  to  both  States, 
and  possibly  might  become  a  source  of  jealousy  and  complaint. 
No  good  could  result  to  either  State  from  it,  but  inconvenience 
to  both.  We  should  presume  that  these  things  were  present  to 
the  minds  of  the  contracting  parties,  and  that  they  did  not  intend 
by  the  use  of  this  term  to  fix  upon  a  line  inconvenient  to  both, 
when  the  same  term  is  not  only  sufficient,  but  as  well  designates 
a  line  of  convenience,  as  it  could  be  made  to  designate  one  of 
inconvenience  and  injury.  We  think  it  clear  that  if  the  case  is 
doubtful,  we  should  hold  the  line  to  be  at  that  point,  which 
would  promote  the  convenience  of  both  Stales,  and  prevent  the 
unkind  or  unfriendly  feeling,  that  might  grow  out  of,  or  be  en- 
gendered by  the  exercise  of  jurisdiction,  on  the  part  of  Georgia, 
over  this  strip  of  land  on  the  west  side  of  the  Chattahoochie, 
which  at  some  places  must  be  wider  than  at  others,  and  the  pre- 
cise limit  of  which,  not  unfrequenily,  it  might  be  difficult,  if  not 
impracticable  to  ascertain.  Low  water  mark  is  then  the  line  that 
convenience  designates,  and  the  terms  used  by  the  contracting 
parties  are  as  well  calculated  to  induce  us  to  believe  that  they 
intended  this  point  as  the  line,  as  any  other  that  can  be  embraced 
within  the  legitimate  meaning  of  the  term  bank. 

In  the  case  of  Handy's  Lessees  v.  Anthony,  5  Wheat.    374, 
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the  question  was,  to  ascertain  the  line  between  the  State  of  Vir- 
ginia and  the  territory  she  had  ceded  to  the  United  States.  The 
words  of  the  deed  or  grant  were,  "all  her  territory  north  west  of 
the  river  Ohio."  .  The  word  river  was  used  to  designate  the  line; 
and  the  Supreme  Court  held  that  low  water  mark  was  the  line 
of  eparation.  Now  if  it  be  true,  as  held  by  the  Supreme 
Court  of  Louisiana,  and,  indeed,  by  many  civil  law  writers,  that 
the  term  liver  includes  the  water,  the  bed  over  which  it  passes, 
and  also  the  banks  within  which  it  is  contained  when  the  river 
is  full,  then  the  term  ba?ik,  in  the  absence  of  other  words  deno- 
ting a  different  intent,  would  mean  the  same  thing  that  the  term 
river  would  signify,  and  in  this  view  the  case  in  Wheaton  would 
he  directly  in  point  and  conclusive  of  the  question.  Bui  Judge 
Marshall,  who  delivered  the  opinion,  did  note  that  the  word  ntw, 
and  not  bank,  was  used;  hence  it  is  supposed,  that  if  the  term 
bank  had  been  used  instead  of  the  term  river,  the  court  would 
not  have  held  low  water  mark  to  be  the  line.  'But  I  think  all 
must  admit  that  the  river  is  inseparably  connected  with  the  bank, 
even  if  the  bank  be  not  included  within  the  legitimate  meaning 
of  the  term  river;  and  being  thus  connected,  the  bank  begins 
where  the  water  touches  the  land,  and  we  can  therefore  keep 
within  the  legitimate  meaning  of  the  term  bank,  and  fix  the 
line  at  low  water  mark.  Under  this  view  all  the  argument 
of  convenience,  which  seems  to  have  influenced  the  court  in 
t!)e  case  refered  to,  would  apply  with  the  same  force  in  the 
case  before  us,  that  it  did  in  the  case  of  Handy's  Lessees  v, 
Anthony.  I  do  not  think  it  necessary  to  examine  the  numerous 
decisions,  with  which  our  books  abound,  and  to  many  of  which 
we  have  been  refered,  for  they  are  in  reference  to  the  rights  of 
individual  owners  of  the  land  adjacent  to  the  river.  It  may,  how- 
ever, be  safely  said,  that  when  a  private  grant  is  bounded  by  the 
bank  or  a  running  stream,  in  which  the  tide  does  not  ebb  and 
flow,  no  well  considered  case  can  be  found,  that  limits  the  grant 
short  of  low  water  mark,  unless  there  be  other  words  or  expres- 
sions used  in  the  deed,  showing  that  the  parties  did  not  intend  that 
the  grant  should  extend  lo  low  watermark.  In  the  case  of  Child 
V.  Starr,  4  Hill,  3G0,  Chancellor  Walworth  said,  "ihc  shore  of 
tide  water  is  that  portion  of  land  alternately  covered  by  water 
and  left  bare  by  the  flux  and  reflux  of  the  tide.  Properly  speak- 
ing, therefore,  a  river,  in  which  the  tide  does  not  ebb  and  flow. 
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has  no  shore;  it  has  ripam,  but  not  Uthis.  The  term  shoresj 
however,  when  applied  to  sucli  a  river,  means  the  river's  banks 
above  low  water  mark,  or  rather  those  portions  of  the  banks  af 
the  river  which  touch  the  margin  or  edges  of  the  water  of  the 
stream.  A  grant,  therefore,  that  is  bounded  by  the  s/iore  of  a  fresh 
water  river,  conveys  the  land  to  the  water's  edge,  at  low  water." 
In  the  case  of  Hatch  v.  Dvvight  et  a!.,  17  Mass.  289,  Parker, 
C.  J.  said,  "Without  doubt,  by  our  law,  the  owner  of  land 
extending  to  the  bank  of  a  river  will  own  to  the  middle  of  the 
river,  if  it  be  not  navigable,  and  public  property ;  but  the  owner 
may  sell  the  land  without  the  privilege  of  the  stream,  as  he  will, 
if  he  bounds  his  grant  by  the  bank."  Now  I  admit,  that  if  the 
grant  be  limited  to  the  bank  of  the  river,  the  land  covered  by 
the  water  will  not  pass  by  it,  that  is,  the  bed  of  the  river  will 
not  be  granted;  but  we  consider  it  well  settled,  that  if  land  be 
granted  on  a  running  stream,  not  navigable,  and  in  which  the 
tide  does  not  eub  and  flow,  and  the  words  used  to  designate  the 
boundary  be  the  river,  or  the  bank  of  the  river,  then  the  grant 
will  extend  to  the  middle  of  the  stream,  unless  there  be  some 
other  expression  used,  or  some  other  circumstance,  showing 
that  the  parties  did  not  intend  that  the  grant  should  extend  ad 
fdum  aqua.  This,  we  think,  is  the  result  of  all  the  cases  upon 
this  subject — see  them  collected  in  Angell  on  Water  Courses, 
p.  6  to  11.  W^e  have  refered  to  the  cases  of  private  grants,  for 
the  purpose  of  showing  that  there  is  nothing  in  them  that  would 
forbid  the  idea  that,  by  the  term  bartk^  as  used  in  the  articles  of 
cession  between  the  State  of  Georgia  and  the  United  States, 
any  point  short  of  low  water  mark  was  intended  as  the  western 
boundary  of  the  State  of  Georgia.  We  may  therefore  lawfully 
hold  that  low  water  mark  on  the  west  side  of  the  Chattahoochie 
is  the  line  that  separates  the  jurisdiction  of  the  Stale  of  Alabama 
from  the  State  of  Georgia.  This  is  the  line,  we  believe,  that 
was  intended  to  be  established  as  the  western  limit  of  the  State 
of  Georgia  by  the  compact  between  that  State  and  the  United 
States.  Looking,  then,  to  the  evidence  which  shows  the  lo- 
cality of  the  mill,  it  is  clear  that  it  is  situated  within  the  limits  of 
this  State;  for  although  there  are  high  bluffs  on  each  side  of 
the  river  where  the  mill  is  situated,  and  the  mill  is  east  of  the 
bluff  on  the  Alabama  side,  yet  it  is  west  of  the  ordinary  low 
wuter  mark,  and  the  land  on  which  it  is  erected  is  covered  only 
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by  high  water.  We  therefore  come  to  the  conclusion,  that  the 
plaintiff  has  shown  title  to  the  land  on  which  the  mil!  is  erected, 
and,  as  it  is  situated  within  the  limits  of  this  State,  the  plaintiff 
may  sue  here  for  an  injury  done  to  it. 

We  do  not  think  it  necessary  to  examine  the  question,  whe- 
ther the  plaintiff,  by  virtue  of  his  title  to  low  water  mark,  can 
claim  the  usual  water  privileges.  He  was  in  the  quiet  possess- 
ion or  use  of  the  water,  and  had  erected  a  dam  into  the  stream, 
by  means  of  which  a  portion  of  the  water  was  diverted  to  his 
mill,  but  it  united  again  with  the  river  above  the  defendant's 
<lam.  We  could  not,  therefore,  presume  this  use  of  the  water, 
tortious,  unless  the  defendant  had  shown  some  adverse  right  to 
the  water  in  himself  at  the  point  where  it  was  used  by  the  plain- 
tiff. If  it  were  admitted  that  the  plaintiff  was  not  enthled  to  the 
water  privileges,  a  stranger  or  one  having  no  right  to  the  water 
at  this  point  could  not  be  permitted  to  disturb  him  in  the  use  of 
it,  but  the  party  entitled  to  the  water  privileges  at  this  point  of 
the  river  could  alone  question  the  plaintiff's  right  to  use  the 
water.  The  defendant,  it  is  true,  introduced  a  deed  from  the 
corporate  authorities  of  the  city  of  Columbus,  by  which  certain 
lots  were  conveyed  to  him.  This  deed  purports  to  grant  the 
land  across  the  river,  to  high  water  mark  on  the  west  side  of 
the  Chattahoochie,  but,  under  the  view  we  have  taken,  the 
western  boundary  of  this  grant  must  be  low  water,  and  not  high 
water  mark.  But  we  cannot  discover  from  this  deed,  nor  from 
anything  stated  in  the  bill  of  exceptions,  that  the  defendant 
claims  the  land  where  the  mill  is  situated,  or  the  water  at  the 
point  where  it  is  used  by  the  plaintiff.  If  this  deed  does  cover 
the  bed  of  the  river  where  the  plaintiff  uses  the  water,  it  is  not 
shown  by  the  bill  of  exceptions.  We  must,  therefore,  consider 
the  defendant  as  a  stranger,  without  right  to  the  water  at  the 
point  where  it  is  used  by  the  plaintiff,  and,  consequently,  he 
could  not  make  up  an  issue  with  one  who  was  in  the  possession 
or  use  of  the  water,  nor  contest  his  right  to  its  use. 

After  the  best  examination  we  are  able  to  give  this  case,  we 
are  satisfied  that  there  is  no  error  in  the  ruling  of  the  court,  and 
the  judgment  must  b6  affirmed. 
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HORTON,  Adm'r,  vs.  MOSELEY,  Adm'r. 

1.  A  court  of  equity  will  restrain  the  Orphans'  Court  from  proceeding  in 
the  final  settlement  of  an  estate,  in  eases  where  matters  of  purely  equita- 
ble cognizance  are  to  be  adjudicated,  or  where  a  discovery  is  necessary 
to  ascertain  foots,  which  cannot  be  established  otherwise. 

2.  A  bill  of  discovery  is  demuiTable,  if  it  fail  to  set  forth  with  sufiScient  cer- 
tainty the  particular  matter,  of  which  the  discovery  is  sought,  or  to  show 
that  the  answer  of  the  defendant  is  essential,  and  that  he  is  capable  of 
making  the  discovery  needed. 

Error  to  the  Chancery  Court  of  Madison,  Tried  before  the 
Hon.  David  G.  Ligon. 

The  bill  in  this  case,  which  was  filed  by  the  plaintiff  against 
the  defendant  in  error,  alleges  that  the  complainant  is  the  admin- 
istrator on  the  estate  of  his  father  Burrell  Horton,  who  died  in 

eighteen    hundred  and    thirty ,  leaving  an  estate  of  seven 

negroes,  and  his  widow,  .William  Horton,  John  Horton  and  the 
complainant  as  his  only  distributees;  that  he  and  bis  brothers  on 
the  death  of  their  father  agreed  to  let  their  mother  retain  the 
whole  of  the  estate  during  her  life  and  use  it  as  her  own;  that 
she  and  the  said  William  Horton  have  since  died  and  adminis- 
tration has  been  granted  to  him  on  the  estate  of  his  mother  and 
to  the  defendant  on  that  of  William  Horton;  that  the  complain- 
ant has  been  required  at  the  instance  of  the  defendant  to  settle 
his  administration  in  the  Orphans'  Court,  and  the  said  John  Hor- 
ton, who  is  a  security  on  his  bond  as  administrator,  wishes  to  be 
released  therefrom  by  the  complainant  giving  other  security;  that 
he  is  able  and  willing  to  give  other  security,  but  that  the  Judge 
of  the  said  Orphans'  Court,  upon  a  proper  application  in  term 
time,  when  all  the  parties  in  interest  were  present,  refused  to 
take  other  security,  on  the  ground  that  the  old  securities  were 
sufficient;  that  he  desires  a  fair  and  honest  settlement  of  his  ad- 
ministration, but  that  he  has  been  held  to  a  more  rigid  accounta- 
bility than  ever  administrator  was  before  in- his  county;  that  he 
has  been  required  to  prove  all  his  payments  again,  notwithstand- 
ing the  proof  of  them  heretofore  made  was  when  made  entirely  sat- 
isfactory; that  some  of  the  witnesses  by  whom  his  accounts  have 
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heretofore  been  established  are  dead,  and  others  removed  to  parts 
unknown,  and  that  without  the  testimony  of  the  distributees  and 
defendant,  which  the  said  Orphans'  Court  has  rejected,  his  ac- 
counts will  be  settled  by  said  court  greatly  to  his  prejudice;  that 
the  defendant's  intestate  has  received  moneys  from  him  as  ad- 
ministrator greatly  above  what  the  said  intestate  was  entitled  to 
as  a  distributee,  and  that  without  such  testimony  as  will  be  avail- 
able to  him  in  a  court  of  equity  he  cannot  have  justice  done  him 
in  thesettlement  of  his  administration.  The  bill  prays  an  injunc- 
tion to  restrain  further  proceedings  in  the  Orphans'  Court,  an 
account,  and  general  relief.  The  defendant  filed  a  general  de- 
murrer to  the  bill,  upon  the  hearing  of  which  the  chancellor  dis- 
missed the  bill  for  want  of  equity.  This  decree  is  now  assign- 
ed as  error. 

Moore  and  Moore,  for  the  plaintiff  in  error. 

Robinson,  for  the  defendant. 

PARSONS,  J. — The  Orphans'  Court  has  jurisdiction  to  set- 
tle the  accounts  of  executors  and  administrators,  and  to  render 
a  finil  decree  for  the  amount  ascertained  to  be  in  their  hands, 
in  favor  of  the  distributees  or  those  entitled  to  it,  and  also  to  al- 
lot to  each  his  proper  share  thereof.  Therefore,  when  a  suit  or 
a  proceeding  is  commenced  in  the  Orphans'  Court  for  the  final 
settlement  of  an  estate,  a  court  of  equity  will  not  interfere  and 
arrest  the  Orphans'  Court  in  the  exercise  of  its  legitimate  juris- 
diction, unless  some  specific  fact  or  circumstance  be  alleged, 
which  shows  that  the  Orphans'  Court,  from  the  limited  charac- 
ter of  its  jurisdiction,  is  incompetent  todo  complete  justice,  or  that 
owing  tq  its  mode  of  proceeding,  the  facts  cannot  be  fully  brought 
by  evidence  to  the  view  of  the  court.  Thus  an  executor  may  have 
defences  purely  of  an  equitable  character,  which  the  Orphans' 
Court  could  not  allow.  In  such  cases  he  must  go  into  a  court 
of  equity  or  lose  the  benefit  of  them.  Again,  a  discovery  from 
the  parties  in  interest  may  be  indispensable,  in  order  to  establish 
his  defence,  which  cannot  be  fully  and  completely  obtained  with- 
out a  bill  for  discovery.  In  such  cases  equity  must  interfere  to 
prevent  a  failure  of  justice.  Nor  is  the  jurisdiction  of  a  court  of 
equity  taken  away  because  one  party,  wishing  a  discovery  from 
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the  opposite  party,  can,  under  our  statute,  file  interrogatories  and 
compel  an  answer  to  them. — Mallory  v.  Matlock,  10  Ala.  727. 

It,  therefore,  follows  that  a  court  of  equity  may  restrain  the 
Orphans'  Court  from  proceeding  to  a  final  settlement,  when  it  is 
necessary  that  matters  of  purely  equitable  cognizance  must  be 
adjudicated  and  ascertained,  in  order  to  reach  the  ends  of  jus- 
tice, and  also,  when  it  is  necessary  to  have  a  discovery  from  the 
opposite  party,  in  order  to  establish  facts,  which  otherwise  could 
not  be  proved. 

The  bill,  however,  in  this  case  does  not  contain  either  of  those 
requisites.  No  equitable  ground  of  defence,  of  which  the  Or- 
phans' Court  has  not  jurisdiction,  is  pretended  to  be  alleged,  and 
we  think  it  entirely  defective  ^s  a  bill  of  discovery  merely.  The 
general  rule  in  regard  to  bills  of  this  nature,  is  that  it  must  set 
forth  the  particular  matters,  in  reference  to  which  the  discovery  i& 
sought,  (Story's  Eq.  PI,  325,  Lucas  v.  The  Bank  of  Darien,  2 
Stew.  280,)  and  these  matters  should  be  alleged  with  sufficient 
certainty.  It  should  also  be  shown  that  the  answer  of  the  de- 
fendant is  essential  to  a  complete  defence,  and  that  he  is  capa- 
ble of  giving  the  discovery  sought.  If  a  bill  for  discovery  does 
not  contain  these  requisites,  it  is  demurrable. — Story's  Eq.  Vol. 
3,  91.  Testing  this  bill  by  these  rules,  it  is  clear  that  it  is  de- 
fective. It  does  not  appear  that  Moseley,  the  administrator  of 
William  Horton,  knows  of  the  payments  made  by  the  complain- 
ant as  administrator,  or  that  he  is  capable  of  giving  any  discove- 
ry in  reference  to  them;  nor  would  the  answer  of  his  co-defend- 
ant be  evidence  against  him.  The  complainant  has,  therefore, 
failed  to  show  that  the  discovery  that  could  be  made,  if,  indeed, 
he  has  shown  that  any  could  be,  would  be  of  any  avail  to  him, 
and  consequently  his  bill  was  properly  dismissed. 
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BRADFORD  AND  WIFE  vs.  GRREENWAY,  HENRY 
AND  SMITH. 

1.  The  remedy  in  equity  against  the  wife,  to  charge  her  separate  estate  with 
the  payment  of  debts  contracted  by  her  jointly  with  her  husband,  is  in- 
dependent of  the  legal  remedy  against  the  husband,  and  may  be  resorted 
to,  although  such  legal  remedy  has  not  been  exhausted. 

2.  Where  the  deed,  by  which  property  is  settled  to  the  separate  use  of  a 
married  woman,  provides  that  she  shall  have  "the  complete  control  of  it 
as  though  the  marriage  had  never  taken  place,"  and  contains  no  restraint 
on  alienation,  she  is  to  be  deemed  in  a  court  of  equity,  with  respect  to 
such  property,  as  feme  sole,  and  may,  by  her  agreement  freely  entered 
into,  charge  it  for  the  payment  of  her  husband's  debts. 

3.  Where  the  annual  proceeds  of  the  separate  estate  of  a  married  woman 
are  insufiScicnt  to  discharge,  within  a  reasonable  time,  a  debt  with  which 
such  estate  is  chargeable,  the  chancellor  may  properly  decree  a  sale  of 
the  property  itself. 

Error  ^o  the  Chancery  Court  of  Madison.  Tried  before  the 
Hon.  D.  G.  Ligon. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

BoBiNSON,  for  the  plaintiffs  in  error  : 

1.  There  was  a  full  and  adequate  remedy  at  law;  this  remedy 
should  have  been  exhausted. — VaddergrafF  v.  Medlock,  3  Port. 
389;  Morgan  v.  Crabb,  ib.  473  ;  Chandler  v.  Faulkner,  5  Ala. 
569.  This  being  the  husband's  debt,  the  bill  should  have 
ehowa  a  judgment  against  him  and  an  execution  returned  nulla 
bona.  Until  that  is  shown,  they  could  not  go  into  chancery  to 
condemn  the  separate  estate  of  the  wife  to  the  satisfaction  of 
the  debt. — Forrest  &  Wife  v.  Robinson,  4  Port.  50;  1  Brown's 
Ch.  Rep.  18  marg.  (note.) 

2.  Can  the  wife  bind  her  separate  estate  as  security  for  her 
husband?  The  answer  to  this  question  depends  upon  the  pro- 
visions of  the  will  or  deed  creating  this  separate  estate.  If  the 
instrument  creating  this  estate  gives  the  power  to  do  so,  she  can 
80  charge  it ;  but  if  it  does  not  give  her  this  power,  .she  cannot 
do  il.  In  the  M.  E.  Church  v.  Jacques,  17  Johns.  Ch.  648, 
Chaacellor  Kent  very  ably  reviews  all  the  English  cases  upon 
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this  subject.  From  this  review  it  will  be  seen  that  in  the  Eng- 
lish chancery  courts  there  are  two  classes  of  decisions  ;  the  one 
holds  that  a  married  woman  may  charge  her  separaie  estate  for 
any  purpose  and  in  any  way,  unless  the  deed  of  settlement  con- 
tain some  clause  restraining  her,  and  that  if  this  clause  impose 
a  restraint  upon  one  particular  mode  of  alienation,  or  charging 
her  separate  estate,  she  may  do  it  in  any  other ;  the  other  holds 
that  she  has  only  such  power  of  disposition  as  is  expressly  given 
her  by  the  instrument,  and  that  she  is  confined  to  the  mode 
specified  in  the  deed  of  settlement — that  she  has  no  other  power 
than  that  expressly  and  in  plain  terms  given  to  her.  The  one 
class  holds  that  the  deed  is  a  general,  the  other  that  it  is  a  spe-. 
ciaZ  enabling  instrument.  Which  of  these  is  the  best,  and  to 
which  will  this  court  adhere?  I  hold  that  she  derives  all  her 
powers  from  the  deed  of  settlement,  and  not  from  the  law.  By 
the  law,  on  her  marriage  all  her  powers  are  taken  away  and 
merged  in  the  husband.  If  this  be  so,  she  can  only  exercise 
such  powers  and  dominion  as  are  expressly  given  her  by  the 
deed.  If  she  derive  her  power  from  the  law,  that  gives  her  the 
absolute  right  of  disposal  and  alienation,  and  every  condition, 
limitation,  or  restriction,  intended  to  take  away  this  jus  dispo- 
mndi,  is  utterly  void. — Macqueen  on  Husband  and  Wife,  313. 
By  a  deed,  vesting  in  a  married  woman  a  separate  estate,  this 
jus  disponendi  may  be  entirely  taken  away. — lb.  311-12 ;  3  Bro. 
Ch.  347  (note.)  Then  admit  the  position,  that  by  deed  this 
jm  disponendi  may  be  taken  away,  and  you  admit  what  is  abso- 
lutely cojiclusive  to  show  that  she  derives  all  her  powers  from 
the  deed,  and  not  from  the  law. — Ewing  v.  Smith,  3  Dess.417; 
Maywood  &  Patterson  v.  Johnson  et  al.,  1  Hill's  Ch.  228-30- 
36;  Robinson  v.  Dart's  Ex'rs,  Dudley's  Eq.  12S-31;  North 
American  Coal  Co.  v.  Dyett,  7  Paige  27 — affirmed,  20  Wend. 
576 ;  Gardner  v.  Gardner,  7  Paige  112 ;  Cummings  &  Pol- 
luck  V.  Williams  et  al.,  1  Sandf.  17;  Curtis  v.  Engel,  2  ib.  287; 
Rogers  v.  Ludlow,  3  ib.  104-8-9;  Lancaster  v.  Dolan,  1  Rawle 
231;  Lynes'  Ex'rs  v.  Grouse,  1  Barr  111;  Rogers  v.  Smith, 
4  ib.  93;  Thomas  v.  Folwell,  2  Whart.  13;  Dorrance  v.  Scott, 

3  ib.  309  ;  Wallace  v.  Coston,  9  Watts  137;  Morgan  v.  Elam, 

4  Yerg.  375  ;  Marshall  v.  Stephens,  8  Hump.  159  ;  Litton  v. 
Baldwin;  ib.  209  ;  Doty  v.  Mitchell,  9  Smede  &  Marsh.  435  ; 
Montgomery  v.  Agricultural  Bank,  10  ib.  567;  Williamson  v. 
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Beckham,  8  Leigh  20 ;  Estate  of  M.  Wagner,  2  Ashmead  451. 
The  only  American  case  which  seems  to  have  been  well  con- 
sidered, holding  the  contrary  rule,  is  the  case  of  Jacques  v.  M. 
E.  Church,  17  Johns.  54S.  There  are  two  cases  in  4th  Port. 
— Forrest  &  Wife  v.  Robinson,  and  Sadler  &  Wife  v.  Hous- 
ton. In  both  these  cases  the  debt  was  the  wife's,  and  they, 
therefore,  cannot  apply  to  this  case. 

3.  But  if  I  fail  in  these  points,  then  another  comes  up:  Is 
this  contract  binding  upon  her?  Was  it  fairly  obtained?  Chan- 
cery will  not  permit  a  trust  to  fail  for  the  want  of  a  trustee ;  and 
as  there  is  no  trustee  in  this  case,  the  courts  will  hold  the  hus- 
band trustee.— Harkins  v.  Coalter,  2  Port.  463 ;  Fellows,  Wads- 
worth  &  Co.  V.  Tann,  9  Ala.  1003.  Being  trustee,  when  he 
makes  a  contract  with  his  wife  by  which  he  is  to  be  benefited, 
all  the  presumptions  of  the  law  are  against  its  fairness.  The 
proof  shows  that  the  payee  in  this  bond  had  full  notice  of  all 
the  facts  attending  the  transaction  ;  and  I  think  these  facts  show 
that  this  bond  is  void. 

Clay  &  Clay,  for  the  defendant : 

1.  It  is  objected,  that  there  is  no  allegation  of  the  issuance 
and  return  of  execution  against  Larkin  Bradford  in  the  suit  at 
law,  and  it  is  said  that  execution  ought  to  have  been  issued  and 
returned  nulla  bona.,  before  proceeding  against  Mrs.  B.  in  chan- 
cery. The  object  in  issuing  an  execution  would  have  been  to 
ascertain  the  insolvency  of  Larkin ;  it  would  have  served  no 
other  purpose.  There  was  no  necessity  for  a  pursuit  of  the  co- 
obligor  at  law. — Forrest  et  al.  v.  Robinson,  ex*r,  4  Port.  44. 
Mrs.  B.  might  have  been  sued  alone  (2  Story's  Eq.  %  136S)  in 
equity,  and  there  was  no  necessity  for  the  issuance  of  an  execu- 
tion against  her  husband. 

2.  It  is  insisted,  that  the  bond  is  a  fraud  on  its  face,  because 
it  represents  the  debt  to  be  her  own.  There  is  no  evidence  of 
fraud,  although  it  is  attempted  to  prove  it;  and  fraud  is  not  to 
be  presumed,  but  must  be  proved. 

3.  A  wife  may  bestow  her  separate  estate  upon  her  husband, 
by  appointment  or  otherwise,  as  well  as  upon  a  stranger. — 2 
Story's  Eq.  Jurisp.  ^^  139r5-G.  She  may  give  it  to  her  hus- 
band.— 2  Roper's  Hus.  &  Wife,  220.  The  consent  of  the  wife 
will  authorise  a  court  of  chancery  to  apply  a  woman's  properly 
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to  the  payment  of  her  husband's  debts. — 2  Roper  226.  What 
better  evidence  of  consent  than  a  bond  solemnly  executed  and 
attested  by  a  witness  ? — See  also  2  Story's  Eq.  <§  1400. 

4.  If  the  marriage  contract  does  not  expressly  give  her  spe- 
cial power  or  control  to  sell  and  dispose  of  her  property,  it  does 
not  deny  it,  and  it,  in  general  terms,  places  it  "  as  completely 
under  her  control "  as  before  marriage.  When  property  is  lim- 
ited to  the  separate  use  of  a  married  woman  generally,  without 
giving  to  her  any  particular  power  of  disposition,  she  may  sellt 
pledge  or  encumber  it  in  the  same  manner  as  if  she  were  a  feme 
Sole. — Jaques  v.  Methodist  Church,  17  Johns.  577. 

5.  The  bond  is  a  special  charge  on  her  separate  estate  for 
value  by  her  received,  which  renders  her  liable. — Clancy  on 
Married  Women,  ch.  9,  333-4.     The  law  summed  up — ib.  346. 

6.  But,  if  there  had  been  no  special  charge  or  express  lien 
upon  the  separate  estate,  the  joining  with  her  husband  in  the 
execution  of  a  bond  is  sufficient  to  render  it  liable. — Clancy 
346 ;  2  Story's  Eq.  Jur.  1400-1;  Norton  v.  Turrill,  2  P.  Wms. 
144  ;  2  Roper  on  Husb.  &  Wife,  240-42,  and  note  ;  Hulme  v. 
Tenant,  1  Brown's  Ch.  16  ;  Gardner  v.  Gardner,  2  Wend.  526; 
Forrest  et  al.  V.  Robinson,  ex'r,  4  Port.  44;  Sadler  et  ux  v. 
Houston  &  Gillespie,  ib.  208  ;  Hoot  et  al.  v.  Sorreli  et  al.,  11 
Ala.  404-5. 

y.  But  it  is  insisted,  if  Mrs.  B.  is  liable  at  all,  it  is  only 
out  of  the  profits  of  her  estate.  1.  This  principle  may  ap- 
ply in  England  as  to  the  real  estate,  which  cannot  be  sold 
there  for  any  debt,  but  it  does  not  apply  even  there  as  to 
the  personalty. —  2  Roper  240,  note  a;  Norton  v.  Turrill,  2  P. 
Wms.  144.  2.  The  principle  does  not  hold  here  at  all.— 4 
Port.  44,  20S  ;  17  Johns.  579  ;  22  Wend.  536.  3.  It  would 
lake  more  than  35  years  to  pay  the  debt. 

CHILTON,  J. — This  bill  was  filed  by  the  firm  of  Greenway, 
Henry  &  Smith,  to  recover  satisfaction  out  of  the  separate  es- 
tate of  Mrs.  Louisa  Bradford,  wife  of  Larkin  Bradford,  of  a  bond 
in  the  following  words:  "by  the  first  day  of  January  1S46,  we 
promise  to  pay  Joseph  B.  Bradford,  nine  hundred  and  eighty- 
one  dollars  and  forty-nine  cents,  with  legal  interest  thereon  from 
the  first  day  of  January  last,  it  being  for  value  by  the  undersign- 
ed, Louisa,  received,  and  for  which  she  hereby  promises  that 
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her  separate  estate  shall  be  liable.  In  witness  whereof  we  have 
hereuntosetourhandsandseals. — Larkin  Bradford  (seal.)  Louisa 
Bradford,  (seal.)"  Dated  May  1844.  The  bill  avers  that  the  ma- 
kers of  the  note  were  sued  at  law  by  the  complainants,  who  are 
the  assignees  thereof,  and  that  Mrs.  Bradford  was  discharged 
on  the  plea  of  coverture,  but  judgment  was  rendered  against  her 
husband,  Larkin,  who  is  utterly  insolvent.  It  does  not  appear, 
however,  that  any  return  of  "no  property,"  &c.,  was  had  upon 
an  execution  on  said  judgment  against  him,  previous  to  filing 
the  bill. 

It  appears  that  the  real  consideration  of  the  note  was  a  debt 
due  from  Larkin,  the  husband,  to  the  payee,  Joseph  B.  Brad- 
ford, and  that  the  wife  signed  the  same  without  reading  it,  being 
requested  by  her  husband  "to  go  with  him  on  a  bond."  She 
pnswers,  admitting  that  she  has  a  separate  estate,  secured  by 
marriage  articles  to  her  use,  and  over  which  is  reserved  to  her 
the  same  control  as  if  the  marriage  had  never  taken  place.  She 
further  admits  that  she  intended  by  signing  the  note  to  become 
her  husband's  security,  but  insists  that  the  peculiar  wording  of 
the  agreement  or  bond,  so  far  as  it  recites  that  the  consideration 
was  received  by  her,  and  that  it  should  be  a  charge  on  her  sep- 
arate estate,  was  fraudulently  concocted  by  the  payee,  &c.  It  is 
sufficient  upon  this  point  in  the  case  to  say,  that  upon  a  careful 
examination  of  the  record,  the  charge  of  fraud  contained  in  the 
answer  is  not  sustained  by  the  proof.  We  think  it  more  than 
probable  tiiat  when  Mrs.  Bradford  signed  the  bond,  she  was  not 
apprised  that  these  recitals  were  in  it,  but  there  is  evidence  that 
she  could  read  and  write,  and  that  it  was  laid  before  her,  and  volun- 
tarily signed,  in  the  absence  of  all  undue  influence  so  far  as  the 
proof  discloses. 

The  question  raised  upon  the  demurrer,  to  wit,  that  the  legal 
remedy  should  have  been  exhausted  against  the  husband  before 
the  complainants  could  resort  to  equity,  we  think,  was  very 
properly  ruled  by  the  chancellor.  If  there  is  a  remedy  in  equi- 
ty against  the  wife,  it  exists,  independent  of  the  legal  remedy 
against  the  husband,  and  may  be  resorted  to  at  any  time.  The 
rule  which  forbids  a  resort  to  equity  to  subject  the  equitable  es- 
tate of  a  debtor  to  the  payment  of  a  judgment,  or  a  simple  con- 
tract debt,  before  exhausting  the  legal  remedy,  has  no  applica- 
tion to  cases  like  this,  where  the  equitable  relief,  if  it  exists  at 
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all,  is  independent  of  the  remedy  at  law.  The  first  move,  as 
against  the  wife,  upon  the  bond  must  necessarily  be  in  a  court 
of  equity,  and  her  engagement,  so  far  as  the  remedy  of  the  cred- 
itor is  concerned,  is  as  distinct  from  her  husband,  as  if  she  had 
executed  a  separate  obligation  to  pay. 

The  main  question  in  the  case  is,  whether  the  separate  estate 
of  the  wife  can  be  subjected  to  the  payment  of  a  note  executed 
by  her  as  security  for  her  husband,  and  on  account  of  ^hich  she 
received  no  other  consideration.  I  have  carefully  examined  the 
ingenious  and  able  argument  of  the  counsel  for  the  plaintiff  in 
error,  in  which  he  depicts  the  gross  frauds  and  abuses  to  which 
its^'may  subject  married  women,  (who  are  supposed  to  be  under 
the  power  and  influence  of  their  husbands,)  to  hold  that  they 
may  have  the  provision,  made  for  the  support  of  themselves  and 
children,  swept  away  from  them  to  pay  the  husband's  debts,  be- 
cause they  have  gone  on  his  paper,  and  this  too,  when  by  the 
terms  of  the  settlement,  such  provision  is  expressly  exempted 
from  the  payment  of  his  debts,  and,  indeed,  is  usually  designed 
to  provide  against  his  improvidence,  and  to  place  the  property 
entirely  beyond  his  control.  Perhaps,  if  the  question  were  res 
integra,  and  the  courts  were  called  upon  to  strike  out  a  line  of 
decision,  it  would  better  comport  with  the  analogies  of  the  law, 
and  more  frequently  subserve  the  purposes  of  justice,  to  hold, 
that  in  cases  where  no  one  was  appointed  to  manage  the  estate, 
and  the  husband,  consequently,  must  be  regarded  as  the  trustee 
for  the  wife,  all  engagements  made  by  her,  through  his  instru- 
mentality, to  bind  her  separate  estate  for  the  payment  of  his  debts, 
should  be  decreed  absolutely  void,  and  incapable  of  being  en- 
forced in  any  court  against  her  consent.  But  we  take  it,  the  law 
is  settled  otherwise  by  a  long  train  of  decisions,  from  which 
we  do    not  feel   at  liberty,    if  we  were  so  disposed,  to  depart. 

Judge  Story  states  the  doctrine  maintained  by  courts  of  equity 
upon  this  subject  to  be — first,  that  her  separate  property  is  not  in 
equity  liable  for  the  payment  of  her  general  debts,  or  for  her  gen- 
eral personal  engagements,  in  the  absence  of  any  act  on  her  part 
to  charge  the  same  upon  such  separate  estate;  secondly,  that 
her  separate  estate  will  be  liable  for  all  the  debts,  charges,  in- 
cumbrances, and  other  engagements,  which  she  does,  express- 
ly, or  by  implication,  charge  thereon. — 2  Story's  Eq.  Juris.  §^ 
1398,  1399;  thirdly,   "the  fact  that  the  debt  has  been  contract- 
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ed  during  the  coverture,  either  as  a  principal,  or  as  a  surety, 
for  herself,  or  for  her  husband,  or  jointly  with  hinfi,  seems  ordi- 
narily to  be  held  prima  facie  evidence  to  charge  her  separate 
estate,  without  any  proof  of  a  positive  agreement  to  do  so. — lb. 
^  1400. 

The  Lord  Chancellor,  (Thurlow,)  in  Hulme  v.  Tenant,  1 
Bro.  C.  C.  16,  deduced  the  intention  of  the  wife  to  bind  her 
separate  estate  fronti  the  fact  that  she  executed,  jointly  with  her 
husband,  a  bond  for  ^50  borrowed  by  him,  and  which,  upon 
borrowing  an  additional  sum  on  her  own  account,  she  aftewards 
renewed,  embracing  the  whole  amount  in  a  bond  executed  by 
herself  alone.  This  case  has  been  doubted  by  Lord  Eldon, 
(Nantes  v.  Corrock,  9  Ves.  188;  and  Jones  v.  Harris  ib.  497;) 
but  Mr.  Roper  thinks  that  Lord  Thurlow  could  not  have  made 
any  other  decree  than  that  which  was  pronounced — 2  Roper, 
Hus.  &  W.  241.  He  says,  moreover,  that  it  has  been  followed 
by  subsequent  cases,  citing  Heatly  v.  Thomas,  15  Ves.  595, 
where  the  wife's  bond  was  held  to  create  a  charge  upon  her  sep- 
arate estate,  also  Bullpin  v.  Clarke,  17  Ves.  305,  and  Stewart 
V.  Kirkwell,  3  Madd.  387,  where  the  same  principle  of  decision 
was  held,  in  respect  to  her  promissory  notes.  "These  cases," 
says  he,  "may  be  considered  as  establishing,  that  the  separate  es- 
tate of  a  married  woman  is  liable  to  debts  for  which  she  has  given 
a  written  security." — 2  Roper  Htis.  &  W.  241,  note  A.;  Stand- 
ford  v.  Marshall,  2  Atk.  69;  see  also,  1  Bro.  Ch.  Rep.  (by  Per- 
kins) 14,  note  1;  Gardner  v.  Gardner,  22  Wend.  526,  528; 
Coats  V.  Robinson,  10  Miss.  Rep.  757.  It  is,  says  Chancellor 
Kent,  "sufficient  that  there  is  an  intention  to  charge  her  separ- 
ate estate,  and  the  contracting  of  a  debt  by  her  during  coverture 
is  a  presumption  of  that  intention;  and  the  later  decisions  hold 
her  separate  estate  responsible  without  showing  any  promise. 
Her  contract  amounts  to  an  appointment." — 2  Kent's  Com.  164. 
But  it  is  said  that  in  marriage  settlements,  designed  usually  to 
secure  to  the  wife  a  certain  sup|)ort:  and  to  provide  against  her 
being  overwhelmed  by  the  misfortunes,  unkindness,  or  vices  of 
her  husband,  courts  of  chancery,  endeavoring  to  carry  out  the 
true  intent  and  design  of  them,  consider  the  wife,  in  respect  (o 
ber  separate  estate  thus  settled,  as  a  feme  sole,  sub  modo  onlv,  or 
to  the  extent  of  the  power  clearly  conferred  upon  her  by  the  mar- 
riage settlement. — 2  Kent,  166.     Giving  this  principle  its  full 
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application  to  the  case  before  us,  and  still  it  does  not  aid  the 
plaintiffs  in  error,  since  the  marriage  settlement  before  us  ex- 
pressly confers  the  power  on  the  wife  to  control  the  property,  as 
though  the  marriage  had  not  taken  place.  It  would  be  difficult 
to  find  language  confering  upon  the  wife  a  more  unlimited  do- 
minion over  the  property;  she  may  use  it  or  control  it  as  though 
she  were  sole,  and  as  it  would  have  been  subject  to  her  appoint- 
ment, had  she  continued  sole,  so  it  is  now.  As  to  the  wife's  pow- 
er of  disposing  of  her  separate  property,  &c,  see  an  able  note  in 
which  the  authorities  are  collated. — 2  Kent's  Com.  6  Ed.  164, 
top  page,  note  b,  and  cases  cited  in  note  2,  p.  166. 

.  In  cases  of  this  nature,  the  main  argument,  says  Judge  Story, 
is  that  the  security  must  be  supposed  to  have  been  executed  with 
the  intention  that  it  should  operate  in  some  way;  and,  that  it 
can  have  no  operation,  except  as  against  her  separate  estate. 
It  may  well  become  a  question  whether  the  circumstances  of  this 
case  do  not  show,  aside  from  the  mere  wording  of  the  agreement, 
that  it  was  the  intention  of  the  wife  to  charge  her  estate.  In  the 
first  place,  the  husband  was  insolvent,  and  this  fact  is  entitled  to 
some  weight  in  determining  whether,  at  the  time  she  became 
bound,  she  did  not  expect  to  have  the  demand  to  pay,  and 
whether  she  did  not  contract  in  view  to  a  settlement  of  it  out  of 
her  separate  estate,  the  only  means  she  possessed  for  its  payment. 
In  the  second  place,  she  became  bound  jointly  with  her  husband, 
signing  the  bond  without  reading  it  or  inquiring  for  its  contents, 
thus  showing  an  indifference  as  to  its  provisions,  whether  it 
amounted  to  a  general  promise  to  pay,  or  a  specific  appointment 
of  her  separate  estate  for  its  satisfaction;  an  indifference  hardly 
reconcilable  with  the  idea  that  her  estate  was  not  intended  to 
be  looked  to  for  the  satisfaction  of  the  demand.  Be  this  as  it 
may,  when  we  look  to  the  plain  wording  of  the  instrument, 
against  which,  at  most,  there  is  but  the  merest  suspicion  of  com- 
bination or  unfairness,  we  feel  constrained  to  hold  that  the  debt 
is  properly  chargeable  upon  the  separate  estate  of  Mrs.  Bradford. 
But  it  is  contended  that  the  established  American  doctrine  isf 
that  the  wife  has  no  power  by  law  to  contract,  and  the  deed,  un- 
der which  she  holds  the  property,  must  confer  on  her  the  power 
to  sell  or  charge  her  estate,  else,  she  has  no  such  power.  Many 
cases  may  be  found,  and  a  goodly  number  have  been  cited,  show- 
ing, that  when  in  the  deed  of  settlement  the  power  of  disposition 
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is  confered,  to  be  exercised  in  a  particular  way,  that  mode  of 
disposition  must  be  observed,  but  I  apprehend  the  courts  have 
not  gone  to  the  length  of  holding,  that  the  manner  of  disposition 
must  necessarily  be  specified  in  the  deed  of  settlement,  in  order 
to  the  existence  of  the  power.  The  law,  which  does  not  favor 
a  restraint  upon  the  alienation  especially  of  personal  property, 
annexes  this  power  as  necessarily  resulting  from  "the  complete 
control"  and  ownership  of  the  property  by  the  wife,  the  power 
being  reserved  to  her  in  the  deed  to  control  it,  as  though  the 
marriage  had  never  taken  place.  So  that  conceding  that  the 
wife  derives  no  power  from  the  law,  but  only  from  the  deed,  to 
dispose  of  her  estate,  we  think  the  deed  in  this  case  gives  it, 
not,  it  is  true,  in  direct  terms,  but  by  necessary  inference.  She 
is  to  be  regarded  as  a  feme  sole  in  respect  to  it,  and,  therefore^ 
may  charge  it  by  her  contract,  although  she  cannot  personally 
charge  herself. — Jaques  v.  Methodist  Episcopal  Church,  17 
Johns.  548,  (Spencer,  C.  J.  576,)  and  cases  cited.  We  hold, 
that  where  a  married  woman  has  properly  settled  upon  her  to 
her  separate  use,  and  the  deed  of  settlement  provides  that  she 
shall  have  "the  complete  control  of  it  as  though  the  marriage 
had  never  taken  place,"  and  contains  no  restraint  on  alienation, 
she  is  to  be  deemed  in  a  court  of  equity,  with  respect  to  such 
property,  as  a  feme  sole,  and  may,  by  her  agreement  freely  en- 
tered into,  charge  it  for  the  payment  of  her  husband's  debts. 
This  is  the  case  before  us,  and  beyond  this,  we  need  not  go.  To 
hold  otherwise  in  this  case,  we  should  feel  that  we  had  violated 
the  true  intent  and  meaning  of  this  contract  of  settlement,  as  it  is 
manifest  the  wife  designed  to  retain  the  same  power  and  domin- 
ion over  her  estate  embraced  in  the  settlement,  after  the  solemni- 
zation of  the  intended  marriage,  as  she  possessed  previous  there- 
to, and  at  the  time  of  entering  into  the  contract.  The  English 
cases  go  quite  beyond  this,  and  in  my  opinion  fully  sustain  the 
Court  of  Errors  in  the  conclusion  attained  in  the  case  of  Jaques 
v.  Methodist  Episcopal  Church,  ^Mpra. — 1  Sug.  on  Powers  208. 
We  deem  it  unnecessary  to  comment  upon  the  various  cases 
cited,  and  which  we  have  examined,  as  in  our  opinion,  the  facts 
of  this  case  take  it  without  the  influence  of  them,  unless  indeed 
we  are  prepared  to  go  with  the  courts  of  equity  in  So.  Carolina, 
and  hold  "that  the  wife  cannot,  by  her  own  act  merely,  charge 
her  separate  estate,  but  the  court  will  look  to  the  circumstances, 
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and  determine  whether  a  proper  case  exists,  even  though  the 
appropriation  was  by  herself  for  the  necessary  support  of  herself 
and  family." — Maywood  v.  Johnson,  1  Hill  Ch.  236,  cited,  2 
Kent's  Com.  6  Ed.  n.  a,  p.  164;  Ewing  v.  Smith,  3  Eq.  Rep. 
]  47.  Such  is  not  the  doctrine  which  has  obtained  in  this  State: 
Forest  et  al.  v.  Robinson,  4  Por.  44;  Sadler  and  Wife  v.  Hous- 
ton &  Gillespie,  ib.  208;  Hoot  et  al.  v.  Sorrell,  11  Ala.  386,  in 
which  last  case  many  of  the  cases  are  cited,  sustaining  the  view 
here  taken. 

As  the  wife  in  this  case  is  entitled  to  the  absolute  property  in 
the  slaves  sought  to  be  subjected,  and  their  hire  would  not  within 
any  reasonable  time  satisfy  the  demand,  we  think  the  chancellor 
correctly  depreed  that,  unless  the  debt  was  paid  by  a  given  time, 
the  property  should  be  sold  to  an  amount  sufficient  to  satisfy  the 
demand. 

Our  conclusion  upon  the  whole  case  is,  that  the  decree  of  the 
chancellor  must  be  affirmed. 


BROOKS  ET  AL.   vs.  THE  GOVERNOR,  use  &c. 

1.  To  authorise  a  recovery  against  the  securities  of  a  Clerk  for  a  breach  of 
the  condition  of  his  official  bond,  the  plaintiff  must  show  not  only  the 
breach,  but  an  injury  or  damage  resulting  to  him  therefrom. 

2.  The  securities  of  a  Clerk  of  the  County  Court  are  not  liable  for  the  pen- 
alty imposed  by  the  statute  on  their  principal,  for  issuing  a  license  to 
marry  a  female  under  the  age  of  eighteen,  without  the  consent  of  her 
parent  or  guardian. 

Error  to  the  Circuit  Court   of  Pike.      Tried  before  the 
Hon.  Thos.  A.  Walker. 

BuFORD,  for  the  plaintiffs  in  error: 
1.  Sureties  are  not  liable  for  a  penalty,  nor  for  the  tort  or 
trespass  of  their  principal. 
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2.  If  sureties  are  liable  for  damages  resulting  from  such 
wrong  as  is  alleged, — the  pleadings  must  precisely  show,  that 
some  damage, -'appreciable  by  the  law,  has  arisen.  Because 
Lawrence  recovered  in  an  action  to  which  plaintiffs  in  error  were 
no  parties,  it  does  not  follow  that  he  was  damnified,  nor  that  he 
had  a  ri^ht  to  recover.  It  is  to  be  intended  that  he  sued  for 
a  common  law  injury,  it  not  being  avered  that  he  sued  in  qui 
tarn;  but  if  such  may  be  infered,  sureties  are  liable,  if  liable  at 
all,  only  for  the  real  damage,  and  not  for  the  amount  of  the  qui 
tarn  recovery. 

W.  B.  Moss,  for  the  defendant: 

1.  Sureties  are  liable  for  a  tort  or  malfeasance  of  their  prin- 
cipal, when  the  act  complained  of  include^s  an  omission  to  per- 
form some  duty  imposed  by  law. — 2  Ala.  728. 

2.  Issuing  a  marriage  license  for  minors,  without  parent's 
consent,  is  a  malfeasance,  but  includes  the  omission  to  perform 
the  precautionary  duties  imposed  by  law. — Clay's  Dig.  363;  5 
Ala.  357;  14  ib.  170. 

3.  But  the  statute  makes  the  clerk  liable  on  his  bond  for  "  any 
malfeasance"  alone — (Dig.  143) — and  where  the  principal  is  li- 
able, the  sureties  are  liable  also. — Dig.  143,  <^  2. 

4.  The  bond  is  conditioned  that  Loe  shall  well  and  truly 
perform  all  the  duties  required  of  him  by  law.  The  law  re- 
quires the  clerk,  in  granting  license  for  the  marriage  of  an  in- 
fant, to  have  the  parent's  consent  personally  given,  or  a  proved 
certificate  thereof.  Omitting  this  is  a  breach  of  the  condition  of 
his  bond.— Clay's  Dig.  143-373;  5  Ala.  357;  14  ib.  179;  7  S. 
&  Mar.  Rep.  G41. 

5.  The  statute  in  fixing  the  penalty  has  only  assessed  the 
damage  which  the  jury  shall  give,  and  pointed  out  a  peculiar 
remedy  in  the  first  instance,  but  without  impairing  the  plaintiff's 
right,  or  the  obligation  of  defendant's  contract. 

6.  Public  policy  requires  that  the  sureties  should  be  held  lia- 
ble, as  the  statute  in  question  is  designed  to  remedy  the  evil  of 
improper  marriages,  and  if  sureties  are  not  liable,  the  act  in  most 
cases  would  be  ineflfectual,  as  the  insolvency  of  the  clerk  would 
render  him  independent  of  the  law. 

7.  Admitting  that  the  alleged  issuance  of  the  license  is  not  a 
sufficient  ground  of  liability  on  the  part  of  the  sureties,  yet  the 
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clerk's  failure  to  pay  the  judgment  recovered  is  of  itself  a 
breach  of  the  bond,  and  the  measure  of  damages  is  the  extent 
of  the  judgment  against  the  clerk  which  he  has  failed  to  pay. 

PARSONS,  J. — The  material  facts  contained  in  each  count 
of  the  declaration  are  these:  Jesse  W.  Loe,  being  elected  clerk 
of  the  County  Court  of  Pike,  gave  bond,  with  sureties,  payable 
to  the  Governor,  with  condition  that  he  should  well  and  truly 
perform  all  such  duties  as  are  or  might  he  required  of  him  by 
law,  during  the  time  he  was  clerk.  He  afterwards  issued  a 
marriage  license,  authorising  the  marriage  of  William  H.  Red- 
man and  Mary  Ann  Lawrence,  who  was  then  a  minor  under 
eighteen  years  of  age,  without  the  consent  of  the  father  of  Mary 
Ann  personally  given,  or  without  the  proof  of  his  consent  re- 
quired by  the  statute.  For  this  act  of  the  clerk,  Robert  Law- 
rence, the  father,  instituted  a  suit  under  the  statute,  and  recov- 
ered the  penalty  given  thereby — to-wit,  five  hundred  dollars. 
Execution  was  issued  on  the  judgment  and  returned  no  pro- 
perty. This  suit  was  then  brought  on  the  bond  against  his  se- 
curities, and  the  foregoing  facts  were  assigned  as  a  breach  of  the 
condition.  The  defendants  demurred,  but  the  court  held  that 
the  securities  were  liable  and  overruled  the  demurrer. 

We  do  not  think  it  would  aid  us,  in  coming  to  a  conclusion 
upon  the  question  raised  by  the  demurrer,  to  examine  whether 
the  act  of  the  clerk  in  issuing  the  marriage  license,  without  the 
consent  of  the  father  of  the  young  lady,  was  a  misfeasance  or  a 
malfeasance,  or  whether  the  securities  of  the  clerk  could  in  any 
case  be  charged  upon  their  bond  for  a  malfeasance  of  the  clerk, 
which  did  not  include  within  itself  either  a  misfeasance  or  a 
non-feasance  in  the  performance  of  some  duty  required  of  him 
by  law;  for  we  take  it  to  be  clear,  that  the  securities  of  the  clerk 
could  not  be  held  liable,  either  for  a  misfeasance  or  a  non-feas- 
ance in  the  discharge  of  his  duties,  unless  such  misfeasance  or 
non-feasance  was  productive  of  some  damage  or  injury  to  the  party 
putting  the  bond  in  suit.  The  plaintiff  must  not  only  show  a 
violation  of  a  duty,  which  the  law  enjoins  on  the  clerk,  but  he 
must  also  show  some  damage  or  injury  resulting  directly  to  him 
therefrom ;  otherwise  he  cannot  recover.  Testing  this  declara- 
tion by  this  rule,  we  think  it  clearly  bad.  The  statute  requires 
that  if  the  male  intending  to  marry  be   under  the  age  of  twenty- 
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one,  or  the  female  under  the  age  of  eighteen,  the  consent  of  the 
the  parent  or  guardian  of  such  infant  shall  be  personally  given 
before  the  register,  or  due  proof  made  to  him  by  the  oath  of  at 
least  one  credible  witness,  that  such  parent  or  guardian  did  sign 
a  certificate  then  produced,  giving  his  consent  to  the  celebration 
of  such  n)arriage. — Clay's  Dig.  373.  The  act  then  provides, 
"That  if  any  register  shall  issue  a  marriage  license  without  the 
requisites  before  prescribed,  such  register  shall  for  each  offence 
forfeit  and  pay  five  hundred  dollars,  recoverable  by  action  of 
debt  in  any  court  having  cognizance  thereof,  one  half  to  the  use 
of  the  State,  the  other  half  to  the  use  of  the  party  suing  for  the 
same."  The  five  hundred  dollars  here  given  is  clearly  a  pen- 
alty, for  which  any  one  may  sue,  but  it  cannot  be  said  that  the 
act  of  the  clerk,  which  subjects  him  to  this  penalty,  was  in  law 
an  injury  or  a  damage  to  any  one,  at  the  time  of  doing  the  act : 
consequently,  no  one  could  then  have  sued  on  the  bond,  for  in 
legal  contemplation  no  individual  was  then  injured,  but  the  clerk 
had  merely  subjected  himself  to  a  penalty,  which  could  be  re- 
covered by  any  one,  who  would  sue  for  it  in  the  manner  pre- 
scribed by  the  act.  The  condition  of  the  bond  not  being  then 
broken,  it  could  not^  be  by  the  recovery  of  judgment,  and  the 
failure  to  pay.  The  penalty  is  given  against  the  clerk  alone, 
and  the  statute  does  not  subject  his  securities  to  its  payment. — 
We,  therefore,  cannot  do  it.  The  argument,  that  public  policy 
requires  that  the  securities  of  the  clerk  or  register  should  be 
held  liable,  may  be  true,  but  it  is  for  the  Legislature,  not  the 
courts,  to  subject  them  to  such  liability.  We  can  only  enforce 
those  liabilities,  to  which  the  law  subjects  them. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


62. 
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J.  Where  objpction  is  made  to  the  admission  of  evidence  on  specific  grounds 
stated  by  the  party,  this  court  will  only  examine  those,  to  which  the  at- 
tention of  the  primary  court  was  directed. 

2.  The  circumstance  that  a  witness,  who  is  called  to  testify  to  the  declara- 
tions of  another,  cannot  state  the  precise  time  or  place,  or  the  names  of 
the  persons  present,  goes  only  to  his  credibility,  and  not  to  the  admisei- 
bility  of  the  testimony. 

3.  The  declarations  of  a  party  in  possession  are  not  p.dmifsible  evidence  to 
disprove  a  title  claimed  under  him  ;  as,  that  he  had  not  given  and  did  not 
intend  to  give  the  property  to  the  person,  against  whom  the  declarations 
are  offered. 

4.  The  power  to  grant  or  refuse  a  new  trial  is  one  of  pure  discretion  with 
the  primary  court,  and  it  may,  in  the  exercise  of  that  discretion,  impose 
terms  on  the  party,  in  whose  fa,vcr  the  verdict  is  rendered,  as  a  condition 
upon  which  a  new  trial  will  be  refused. 

Error  to  the  Circuit  Court  of  Talladega.  Tried  before  the 
Hon.  Thos.  A.  Walker. 

McAfee,   for  the  plaintiff  in  error: 

1.  The  court  should  have  excluded  from  the  jury  the  testi- 
mony of  Barclay  in  reference  to  the  declarations  of  David  Wal- 
ker, deceased,  because  the  witness  did  not  and  could  not  state 
the  times  and  places,  and  the  persons  in  whose  presence  the 
declarations  were  made. 

2.  The  court  should  have  permitted  the  defendant  to  prove 
by  said  witness  the  declarations  of  David  Walker,  deceased, 
made  in  conversations  other  than  those  called  out  by  the 
plaintiff,  going  to  show  that  he  had  never  given  or  intended  to 
give  the  slave  Jude  to  the  wife  of  the  plaintiff. —  Oden  v.  Stub- 
blefield,  4  Ala.  40;  Bliss  v.  Winston,  1  ib.  344;  2  Phill.  Ev. 
(C.  &.  H.'s  notes,)  592-600;  G  CainesR.  106;  5  Harr.  &  Johns. 
51;. 3  Car.  &  P.  R.  395;  McBryde  v.  Thompson,  8  Ala.  650, 
and  cases  there  cited ;  Webster  v.  Smith,  10  Ala.  431. 

3.  The  plaintiff  in  error  was  entitled  to  a  new  trial,  as  is  man- 
ifest by  the  terms  the  court  imposed  on  the  defendant  in  error, 
as  a  condition  on  which  the  application  would  be  refused,  and 
the  condition  being  such  as  the  court  bad  no  authority  to  make. 
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the  plaintiff  had  a  right  to  treat  them  as  a  nullity,  and  to  insist 
on  the  order  as  the  grant  of  a  new  trial,  divested  of  the  condition. 

Rice  &  Morgan,  for  the  defendant: 

1.  The  declarations  of  a  donor,  made  after  he  Jias  made  a  glfty 
are  not  competent  evidence  for  him — although  the  declarations 
may  be  made  whilst  he  was  in  possession  of  the  property  given, 
— especially  when  it  is  proposed  to  prove  by  those  declarations 
that  he  said  he  had  never  given  the  property.— ^Nelson  v.  Tver- 
son,  at  the  present  term,  by  Judge  Chilton  ;  Powell  v.  Olds,  9 
Ala.  S65. 

2.  The  first  objection  made  by  plaintiff  in  error  is  based 
"  upon  the  ground  that  the  witness  did  not  specify  the  times  and 
places  at  which  these  conversations  were  had,  and  did  not  state 
what  persons  were  present." — This  was  the  only  ground  of  ob- 
jection. By  thus  specifying  one  ground  of  objection,  the  party 
admits  "that  in  all  other  respects  they  were  competent  testi- 
mony." There  is  no  merit  in  that  ground  of  objection,  and  the 
court  properly  overruled  it. — Creagh  v.  Savage,  9  Ala.  959. 

3.  The  settled  law  of  this  court  is,  that  the  action  of  the  Cir- 
cuit Court  in  refusing  a  new  trial,  will  not  be  revived.  It  is 
matter  of  discretion  and  not  revisable. — Spence  v.  Tuggle,  10 
Ala.  538. 

DARGAN,  C.  J. — This  was  an  action  of  detinue,  brought 
by  Jesse  Blassingame  against  Martha  Walker,  to  recover  three 
slaves.  Judo  and  her  two  children.  A  judgment  was  rendered 
in  favor  of  the  plaintiff  for  the  slaves  or  their  alternate  value. 
In  the  progress  of  the  trial,  a  bill  of  exceptions  was  sealed  by  the 
presiding  judge,  from  which  it  appears  that  the  slave  Jude  ori- 
ginally belonged  to  David  Walker  who  is  now  dead,  that  the 
defendant  is  his  widow,  and  that  the  plaintiff  intermarried  with 
his  daughter.  Tlie  plaintiff  introduced  A.  R.  Barclay  as  a 
witness,  who  testified  that  in  a  conversation  he  had  with  David 
Walker,  at  his  house,  in  the  year  1837  or  1838,  Walker  stated 
that  he  had  given  the  negro  girl  Jude  to  his  daughter,  the 
wife  of  the  plaintiff,  and  that  the  plaintiff  came  to  carry  her 
home,  but  about  the  time  he  was  starting,  she  gave  him  l/te  slijt, 
or  slipped  away  from  him.  At  the  lime  of  this  conversation, 
Walker  was  in  possession  of  the  slave  Jude,  and  continued  in 
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possession  until  his  death.  This  witness  further  stated  that  he 
had  frequently  heard  David  Walker  make  the  same  statement, 
or  statements  of  like  import,  at  different  times  between  the  years- 
1837  and  1843,  tut  could  not  state  the  precise  time  or  place 
when  an«l  where  such  statements  were  made,  nor  who  was  pre- 
sent, except  the  statement  made  in  the  conversation  at  the  house 
of  Walker,  when  the  defendant,  who  was  his  wife,  was  present. 
The  defendant  objected  to  the  declarations  of  Walker  going  to 
the  jury  as  evidence,  on  the  ground  that  the  witness  did  not  re- 
member the  time  and  place  when  made,  nor  who  was  present^ 
but  the  court  overruled  the  objection  and  the  defendant  excepted.. 
If  there  was  no  other  evidence  of  title  introduced  by  the  plain- 
tiff than  the  declarations  of  AValker,  it  would  be  very  clear  that 
the  plaintiff  had  failed  to  make  out  his  case ;  for  it  is  a  well  set- 
tled rule  of  law  that  to  perfect  a  parol  gift  of  personal  property, 
the  donor  must  deliver  possession  either  to  the  donee  or  to 
some  one  for  him.  The  donor  must  part  with  the  possession 
and  control  of  the  property,  and  if  he  do  not,  the  gift  is  incom- 
plete, and  the  donee  cannot  maintain  an  action  against  the  donor 
or  those  those  claiming  under  him  to  recover  possession. — 
Phillips  V.  McGrew,  13  Ala.  255;  Pope  v.  Randolph,  adm'r, 
ib.  214;  1  Stewart  &  Port.  56;  2  Ala.  117.  But  the  objection 
to  the  evidence  does  not  present  the  question  of  its  sufficiency 
to  establish  a  title  in  the  plaintiff  in  the  absence  of  all  other  froof^ 
nor  is  the  legality  of  the  evidence  on  that  ground  objected  tOr 
the  sole  ground  of  the  objectioii  is  that  the  whness  could  not 
slate  the  time  and  place  when  and  where  these  declarations  were 
made  by  Walker,  7ior  who  was  -present,  except  only  the  state- 
ment made  at  Walker's  house,  further  than  that  they  were  made- 
between  the  years  1837  and  1843.  We  must,  therefore,  con- 
fine ourselves  to  this  ground  of  objection ;  for  it  is  the  well  set- 
tled rule  that  if  evidence  be  objected  to  for  specific  reasons  or 
grounds  stated  by  the  party  objecting,  we  can  only  examine- 
whether  those  reasons  or  grounds  render  the  evidence  illegal. — 
Creagh  v.  Savage,  9  Ala.  959.  Indeed,  the  specification  of  the 
grounds  of  objection  to  testimony  must  be  considered  as  aiv 
admission  that  the  evidence  in  other  respects  is  legal;  otherwise^ 
the  party  objecting  might  frequently  reverse  a  judgment  on  a 
point  never  decided  in  the  court  below,  and  which,  if  presented,, 
the  other  party  might  have  avoided,  by  waiving  the  testimony 
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objected  to,  or  rendering  it  competent  by  the  introduction  of 
Other  proof.  Looking  then  to  the  ground  of  objection  alone 
raised  in  the  court  belt)w.  there  was  no  error  in  refusing  to  ex- 
clude the  testimony.  The  declarations  of  a  party  in  possession 
against  his  interest  are  evidence  against  himself,  and  those  who 
claim  under  him,  and  this  is  the  character  of  the  declarations 
objected  to  by  the  plaintiff  in  error.  That  the  witness  who  tes- 
tifies to  such  declarations  cannot  remember  the  time  when  or 
the  place  where  they  were  made,  is  a  circumstance  going  to  the 
credibility  of  his  testimony,  but  it  cannot,  render  the  declarations 
themselves  inadmissible. 

The  defendant  then  offered  to  prove,  that  at  many  other  times, 
both  before  and  after  the  times  spoken  of  by  the  witness.  Walker 
had  stated  that  he  had  not  and  did  not  intend  to  give  the  slave 
Jude  to  the  plaintiff's  wife.  The  plaintiff  objected  to  the  ad- 
mission of  these  declarations  and  the  objection  was  sustained. 
The  question  presented  by  the  exception  has  been  so  often  de- 
cided by  this  court  that  it  cannot  now  be  considered  open  to 
controversy.  We  have  repeatedly  held  that  the  declarations 
of  one  in  possession,  explanatory  of  his  possession,  as  that  he 
held  in  his  own  right,  or  as  agent  or  tenant  of  another,  or  that 
he  claimed  the  property  absolutely  or  in  fee,  or  other  less  estate, 
are  admissible,  as  showing  the  extent  or  character  of  his  posses- 
sion.— McBryde  &  Wife  v.  Thompson,  8  Ala.  650 ;  Gary  v, 
Terrell,  9  ib.  206;  Mawhinney  &  Smith  v.  Thompson,  decided 
at  the  present  term.  But  when  the  declarations  are  not  merely 
explanatory  of  possession,  but  are  offered  to  disprove  a  title  de- 
rived from  the  declarant,  as  that  he  had  given  no  title,  or  that 
the  conveyance  was  fraudulent,  they  are  inadmissible  as  evi- 
dence in  favor  of  the  party  making  ihera. — Powell  v.  Olds,  9 
Ala.  865;  Nelson  v.  Iverson,  at  the  present  term,  and  cases  there 
cited.  Tested  by  these  well  settled  principles,  the  court  did 
not  err  in  rejecting  these  declarations. 

In  reference  to  the  question  growing  out  of  the  refusal  of  the 
court  to  grant  a  new  trial,  we  will  merely  say,  that  it  is  a  matter 
purely  of  discretion  in  the  court  below,  whether  a  new  trial 
shall  be  granted  or  not. — Spencc  v.  Tuggle,  10  Ala.  538.  I: 
being  a  matter  of  discretion,  the  court  may  impose  terms  on  the 
party  in  whose  favor  the  verdict  is  rendered,  as  a  condition  up- 
on which  the  motion  for  a  new  trial  will  be  refused,  and  if  the 
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party  comply  with  these  terms  and  a  new  trial  be  refused,  the 
grounds  of  the  refusal  cannot  be  reviewed  in  an  appellate  court. 
There  is  no*error  in  the  ruling  of  the  court,  and  the  judgment 
must  be  affirmed. 


DUNKLIN  vs.  GAFFORD. 

M 

1.  The  Aspessors  appointed  under  IheEevenue  Act  of  Cth  March  1848  are 
entitled  to  commissions  on  the  taxes  collected  for  the  use  of  thett  reepec- 
tive  counties. 

Error  to  the  Circuit  Court  of  Butler.  Tried  before  the 
Hon.  Nathan  Cook. 

This  was  an  action  of  assumpsit  brought  by  the  defendant 
against  the  plaintiff  in  error  to  recover  $150  commissions 
due  him  as  the  assessor  of  the  taxes  for  the  county  of  But- 
ler. The  defendant  below  was  the  tax-collector,  and  the  only 
point  raised  in  the  case  was  whether  the  assessor  is  entitled,  un- 
der the  revenue  act  of  1S47-8,  to  commissions  on  the  county 
tax.  The  Circuit  Court  decided  in  favor  of  the  assessor,  to 
which  the  collector  excepted  and  now  assigns  it  as  error. 

Watts,  for  the  plaintiff  in  error: 

1.  The  assessor  is  not  required  by  law  and  does  not  in  fact 
assess  the  county  tax — he  assesses  the  State  tax.  The  commis- 
sioners' court  of  roads  and  revenue  levy  the  county  tax,  after  the 
assessment  of  the  State  tax. —  See  section  50  of  Rev.  Law,  Acts 
of  1848,  p.  17. 

2.  In  section  74  of  Rev.  Law,  the  collectors  and  assessors 
shall  receive  compensation  for  their  services,  on  the  amount  by 
them  a55cs5e^  and  collected.  The  assessor  does  not  assess  the 
the  county  tax — and  therefore  he  is  not  entitled  to  compensation 
for  that  which  he  does  not  do. — See  Acts  1848,  p.  23,  sec.  74, 
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Judge,  for  the  defendant: 

1.  The  language  of  the  statute,  giving  compensation  to  as- 
sessors and  collectors,  is  explicit. — Pamph.  Acts,  sess.  1847-8, 
p.  23,  "^  74.  The  sole  object  of  said  section  was  to  give  com- 
pensation— and  the  word  ^^eack'^  is  a  controlling  word  in  the 
section — and  places  the  matter  beyond  controversy. 

2.  The  assessment  was  as  much  for  the  benefit  of  the  countij 
as  for  the  State.  The  commissioners'  court  did  not  assess  the 
county  taxes — it  merely  levied  the  taxes  for  the  county  on  the 
rates  fixed  by  the  State.  No  taxes  could  have  been  collected 
for  the  county  without  the  benefit  of  the  assessor's  labors. 

3.  The  construction  above  contended  for  is  in  harmony  with 
the  previous  law. — Digest,  569,  ^  60-1-2-3-4.  The  general 
practice,  too,  under  the  law  of  1847^8,  has  been  to  allow  the 
compensation  contended  for  here. 

PARSONS,  J. — We  think  there  can  be  no  doubt  but  that 
the  county  assessors  of  taxes,  under  the  revenue  act  of  1848,  arc 
entitled  to  compensation  both  on  the  State  and  county  tax. 
The  language  of  the  74th  section  is,  "  that  the  several  tax-col- 
lectors  and  county  assessors  shall  each  receive  compensation  for 
their  services,  at  the  rate  of  ten  per  cent,  on  the  first  five  hun- 
dred dollars  of  taxes,  whether  State  or  county,  by  them  assessed 
and  collected,  five  per  cent,  on  the  next  five  hundred,  two  and 
a  half  per  cent,  on  the  next  thousand  dollars,  two  per  cent,  on 
the  next  thousand,  and  on  all  over  three  thousand  dollars  one 
per  cent."  This  language  is  too  plain  to  admit  of  doubt  or 
construction  ;  both  tax-collectors  and  assessors  are  allowed  com- 
pensation on  the  amount  assessed  and  collected  by  them,  whether 
it  be  State  or  county  tax.  But  it  is  contended  that  the  asses- 
sors do  not  assess  the  county  tax,  and  it  could  not  have  been 
the  intention  to  compensate  the  assessors  for  services  they 
never  rendered.  It  is  trua  the  commissioners'  court  fixes  the 
amount  of  the  county  tax,  and  issues  a  warrant  to  the  collector 
who  collects  the  same,  at  the  same  titne  and  in  the  same  man- 
ner that  he  collects  the  State  tax,  but  in  fixing  this  amount,  the 
commissioners'  court  must  be  guided  by  the  assessment  made 
by  the  assessor;  there  is  no  other  mode  by  which  it  can  be  done, 
and  this  is  the  mode  prescribed  by  the  50th  section  of  the  reve- 
nue act  refered  to.     The  assessment,  therefore,  is  intended  for 
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the  benefit  both  of  the  county  and  State,  for  by  It  the  taxes  due 
to  each  are  collected  ;  and  the  language  is  explicit,  that  both  the 
assessors  and  tax-collectors  shall  receive  compensation  for  their 
services  on  the  amount  assessed  and  collected,  whether  it  be 
collected  as  State  or  county  tax. 
Let  the  judgment  be  affirmed. 


I 


CROTHERS,  AD:yi'R,  vs.  THE  HEIRS  OF  ROSS. 

1.  An  administrator  vrho  reports  the  estate  insolvent,  thereby  becomes  the 

actor,  and  is  chargeable  with  notice  of  all  the  subsequent  proceedings  in 
the  cause,  lie  cannot,  therefore,  in  this  court,  insist  on  such  objections 
to  the  final  settlement,  as,  in  the  absence  of  exceptions  to  the  ruling  of 
the  primary  court,  would  be  considered  as  waived  by  his  presence. 

2.  Where  it  appears  by  the  decree  of  final  settlement,  that  the  widow  has 
been  excluded  from  all  p  riicipation  in  the  distribution  of  her  deceas- 
ed husband's  estate,  the  error  will  not  be  considered  as  waived,  but  maj 
be  revised  here  at  the  instance  of  the  administrator,  although  no  excep- 
tion was  at  the  time  taken  to  the  action  of  the  court  below. 

3.  Where  other  parts  of  the  record  show  that  the  deceased  left  a  widow, 
and  the  final  decree  shows  that  she  was  excluded  from  all  participation 
in  the  distribution  of  his  estate,  without  any  reason  being  a-signed  there- 
for, it  will  not  be  intended,  because  the  decree  so  recites,  that  those  to 
whom  the  distribution  is  made  are  "the  sole  distributees  of  the  said  es^ 

.  tate,"  but  such  recital  must  be  regarded  as  the  assertion  of  an  erroneous 
legal  proposition. 

4.  Nor  will  the  omission  of  the  administrator  to  file  the  required  statement, 
containing  a  list  of  the  distributees  of  the  estate,  in  such  case,  estop  him 
from  complaining,  or  cure  the  error  of  such  exclusion. 

Error  to  the  Orphans'  Court  of  Mobile. 

The  facts  disclosed  by  the  record;  so  far  as  they  are  material 
for  an  understanding  of  the  opinion,  are  briefly  these:  Mary  T. 
Ross,  the  widow  of  Jack  F.  Ross,  deceased,  was  appointed  ad- 
ministratrix, and  William  Crothers,  the  plaintiff  in  error,  adm'r 
on  his  estate  in  Novembe/  1S37..     On  the  Igtb  April  1S39,  the 
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•widow  resigned  the  trust  and  removed  from  the  State,  leaving 
the  estate  entirely  to  the  management  of  said  Crothers.  The 
iieirs  at  law,  who  are  the  defendants  in  error,  on  the  9th  Febru- 
ary 1S43,  filed  a  petition  in  the  Orphans'  Court,  praying  for  a 
citationtothe  administrator  to  come  in  and  make  final  settlement 
of  his  administration.  Upon  the  filing  of  this  petition  a  citation 
was  ordered,  but  none  appears  by  the  record  to  have  issued.  On 
the  6th  May  thereafter,  another  order  was  entered,  upon  which 
citation  issued  and  was  served;  and  on  the  12th  of  the  same 
month,  the  administrator  appeared  and  filed  an  allegation  of  the 
insolvency  of  the  estate,  accompanied  with  schedules  of  the  debts 
and  assets  of  the  estate.  A  decree  was  rendered  on  the  1st  July 
1843,  declaring  the  estate  insolvent,  appointing  the  third  Mon- 
day in  August,  for  the  final  settlement,  and  ordering  publication 
accordingly.  No  further  proceeding  is  shown  by  the  record  until 
the  6th  January  1847,  when  the  heirs  filed  another  petition,  in 
which  they  describe  themselves  as  "the  children  and  sole  heirs  at 
law  of  Jack  F.  Ross,  deceased,"  asking  for  a  final  settlement  of 
the  administration,  whereupon  the  court  appointed  the  first  Wed- 
nesday in  Feb'y  for  that  purpose,  of  which  notice  was  served  on 
the  administrator  on  the  9th  day  of  January.  The  administrator 
having  failed  to  comply  with  this  order,  after  one  or  two  contin- 
uances, an  account  was  stated  against  him  on  the  3d  of  April. 
On  the  5th  of  May,  the  administrator  filed  his  accounts,  where- 
upon the  account  previously  stated  against  him  was  set  aside, 
and  the  cause  was  continued  to  the  third  Wednesday  in  May, 
of  which  notice  was  ordered  to  be  given  to  the  creditors  by  three 
publications  in  the  Mobile  Daily  Advertiser.  On  the  19ih  May 
and  the  16th  June,  the  cause  was  again  continued,  and  on  the 
14th  July,  a  final  decree  was  rendered,  which,  after  reciting, 
"this  day  came  William  A.  Ross,  Francis  A.  R<5ss,  Alfred  Ross, 
and  Wilham  B.  Lightfoot,  and  his  wife  Sarah  Lightfoot,  (lale 
Ross,)  the  children  and  heire  at  law  of  Jack  F.  Ross,  deceased, 
and  William  Crothers,  administrator  on  the  estate  of  Jack  F. 
Ross,  deceased,  and  his  accounts  and  vouchers  heretofore  filed 
by  him  in  this  court  being  exhibited  &c.,  and  it  being  shown  to 
the  court  that  the  said  estate  has  been  duly  declared  insolvent 
by  this  court,  njore  than  three  years  before  this  settlement,  and 
that  no  creditors  have  filed  their  claims  against  the  said  estate 
within  the  time  prescribed    by    law,  &c.,   and    that    William 
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A.  Ross,  Francis  A.  Ross,  Alfred  Ross  and  Sarah  B.  Light- 
foot,  (late  Ross,)  the  wife  of  WiUiam  B.  Lightfoot,  are  the 
only  children  of  the  said  Jack  F.  Ross,  deceased,  and  the 
sole  distributees  of  the  said  estate,"  orders  that  all  the  credi- 
-tors  of  the  estate  be  barred  of  their  claims,  and  that  the  said 
above  named  distributees  recover  from  the  administrator  the 
balance  in  his  hands,  &c.  From  this  decree  a  writ  of  error 
was  sued  out  by  the  administrator  and  various  errors  are  as- 
signed, the  only  one  of  which  necessary  to  be  stated  is  the 
rendering  of  the  decree  in  the  absence  of  the  administrator 
and  without  notice  to  him,  and  ^'without  reserving  dower  to 
the  widow." 

K.  B.  Sewall,  for  the  plaintiff  in  error  : 

1 .  The  necessary  parties  were  not  before  the  Court.  Mrs. 
Ross,  the  widow,  was  entitled  to  a  portion  as  distributee,  and 
has  a  priority  in  all  cases. — Clay,  191,  §  1,  196,  §  22.  It  can 
not  be  presumed  she  is  dead,  and  if  she  were  dead,  her  admin- 
istrator would  be  a  necessary  party. — Boyett  v.  Kerr,  7  Ala.  9, 
15,  16.  The  court  will  not  presume  she  has  released  her  right. 
The  children  do  not  claim  any  thing  through  her.  They  claim 
only  as  heirs  of  Jack  F.  Ross;  they  do  not  claim  to  be  the  sole 
distributees. 

2.  It  was  unnecessary  for  Crothers  to  propound  the  names, 
&c.,  of  the  distributees.  They  were  already  shown.  The  chil- 
dren were  correctly  named  in  their  own  petition,  on  which  the  ci- 
tation issued,  and  the  widow  was  before  the  court  by  her  ap- 
pointment, bond,  and  resignation.  The  law  does  not  require  the 
administrator  to  do  a  work  of  supererogation. 

3.  The  assignment  of  errors  is  sufficient  to  reach  the  defect 
of  want  of  parties,  and  the  widow's  right  to  a  distributive  share, 
as  well  as  the  other  errors  above  noticed.  The  word  dower  in 
the  civil  law  is  not  restricted  to  the  wife's  right  to  real  estate,  but 
IS  used  to  indicate  her  right  in  all  property,  and  in  this  general 
sense  it  is  sometimes  used  in  this  country. — See  Cameron  v. 
Cameron,  10  Smede  &  M.  394;  a  widow  applied  for  her  distrib- 
utive share  of  personalty,  and  it  was  designated  by  the  court  "her 
dower  in  personalty." 

4.  The  court  is  not  precluded  from  examining  the  errors  upon 
the  record^  even  if  the  rule  laid  down  in  Clarke  v.  West,  5  Ala. 
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125,  be  law.  Most  of  the  errors  argued  are  distinctly  shown  by 
the  record.  A  bill  of  exceptions  would  not  make  them  plainer, 
and  they  are  such  as  the  administrator  has  no  power  to  waive. 
The  only  error  that  would  be  under  the  influence  of  that  rule 
would  be  his  right  to  compensation,  which  is  personal.  But 
it  is  submitted  that  the  decision  refered  to  cannot,  to  the  ex- 
tent contended  for,  be  sustained.  The  only  reason  assigned  for 
calling  the  administrator  the  actor-,  after  an  estate  is  declared  in- 
solvent is,  that  all  suits  then  abate;  no  suit  can  be  carried  on  against 
him  without  his  consent. — See  Aikin's  Dig.  152.  The  Act  of 
1843,  (Clay's  Dig.  195,  "^  13,)  does  not  abate  suits  or  prevent 
their  being  brought.  Upon  the  issue  of  insolvency,  made  upon 
his  petition  and  schedules,  the  administrator  is  the  actor;  after 
that  is  decided  he  is  no  more  an  actor  than  a  creditor,  or  heir. 
Any  person  ernitled  may  become  an  actor,  and  whoever  institutes 
proceedings  by  citation  or  otherwise  is  the  actor.  The  same  rule 
should  apply  to  all  parties.  There  is  nothing  in  this  record  from 
which  the  court  should  infer  a  waiver  by  the  administrator.  The 
defects  sufficiently  appear  and  the  court  will  examine  them. 

Wm.  G.  Jones  &  Hopkins,  for  the  defendants : 
1.  The  first  and  second  assignments  of  error  are  not  sup- 
ported by  the  record.  The  administrator  had  actual  notice  in 
fact  of  the  settlement,  having  been  personally  served  with  a 
citation.  Indeed  the  record  shows  that  after  an  ex  parte  ac- 
count had  been  stated,  upon  his  failure  to  appear  and  make  set- 
tlement according  to  the  citation,  the  administrator  came  in,  and 
on  his  motion  the  ex  'parte  account  was  set  aside;  he  filed  an 
account  showing  a  large  balance  due  from  him,  and  this  very 
account  filed  by  himself  was  the  basis  of  the  final  seltlemetit 
and  decree.  The  case  was  regularly  continued  from  the  time 
the  administrator  filed  his  account  up  to  the  final  decree.  He 
was  regularly  brought  into  court,  both  by  the  citation  served  on 
him  and  by  his  own  acts  in  declaring  the  estate  insolvent,  and 
in  filing  his  account  for  final  settlement.  If  he  was  not  afctually 
personally  present  at  the  time  the  final  decree  was  made,  it  was 
\m  own  fiiult,  and  it  was  no  error  of  which  he  can  complain. 
This  is  fully  settled  by  this  court  in  several  cases. — Duffee, 
admV,  V.  Buchannan  &  Wife,  8  Ala.  27 ;  Clarke  v.  West,  5 
Ala.  117;  Davis  v.  Davis  el  als.,  6  Ala.  611;  Williamson  el  al.  v. 
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Hill,  6  Port.  184 ;  Boggs,  adtn'r,  v.  Bianch  Bank  at  Mobile, 
12  Ala.  497. 

2.  The  assignment  of  errors  does  not  cover  the  objection 
urged  by  the  counsel  for  plaintiff  in  error,  that  no  decree  was 
made  by  the  court  in  favor  of  the  widow  for  dower.  If  it  did. 
the  decree  reciting  that  it  was  proved  that  the  defendants  in  error 
are  the  sole  distributees  is  conclusive  to  show  that  there  was 
no  widow  or  any  other  person  than  the  defendants,  entided  to 
distribution.  If,  however,  there  was  any  error  in  this  respect, 
it  is  one  of  which  the  plaintiff  cannot  here  take  advantage. — Mor- 
gan v.  Crabb,  3  Port.  475  ;  Clay's  Dig.  229,  ^  43  ;  2  Howard's 
Sup.  Ct.  Rep.  342-3  ;  8  Ala.  27-8. 

5.  It  was  by  statute  (Clay's  Dig.  229,  §§  41-2-3,)  the  duty 
of  the  administrator  to  make  known  to  the  court  the  names  of 
all  the  distributees.  It  was  then  the  fault  of  the  administrator 
if  the  widow  was  not  made  a  party.  This  he  cannot  complain 
of.  If  any  person  who  is  a  distributee  is  omitted  as  a  party,  the 
administrator  is  liable  for  damages  to  such  party  on  his  official 
bond.— Story's  Eq.  PI.  ^  427;  Slatter  &  Wife  v.  Glover,  14 
Ala.  648. 

6.  -From  the  recital  in  the  decree,  that  the  defendants  were 
proved  to  be  the  sole  distributees,  the  court  must  presume  that  a 
state  of  facts  existed  and  was  shown,  which  showed  that  Mrs. 
Ross  was  not  entitled  to  a  distributive  share.  She  may  have 
been  dead,  and  the  defendants  her  representatives,  or  she  may 
have  released  or  assigned  her  interest  to  the  defendants  in  error, 
in  which  event  she  was  not  a  necessary  party. — Story's  Eq.  PL 
147-8,  §  159  ;  Brace  v.  Harrington,  2  Atk.  235  :  4  Mason  41, 
44  ;  3  Paige  467-8  :  7  Johns.  Ch.  144  ;  2  Simons  285. 

CHILTON,  J.— In  Clarke  v.  West,  5  Ala.  117,  it  was 
said,  '•  the  consequence  of  a  report  of  insolvency  is  to  make  the 
administrator  an  actor  in  the  proceedings.  The  action  of  the 
court  is  invoked  by  the  administrator,  and  he  is  bound  to  take 
notice 'of  all  subsequent  proceedings,  until  the  closing  of  the 
estate  by  a  final  decree  of  settlement  and  distribution."  So,  in 
Williamson  et  al.  v.  Hill,  6  Port.  Rep.  184,  it  was  remarked, 
"that  it  was  not  for  the  plaintiffs  to  object  to  the  irregularity  of 
notice,  which  was  not  intended  for  the  benefit  of  the  personal 
representative,  but  for  the  benefit  of  creditors,  distributees,  &c. 
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The  same  principle  was  ruled  in  Duffee,  adm'r,  v.  Buchanan  & 
Wife,  8  Ala.  27,  where  the  administrator,  who  appeared  in 
obedience  to  a  citation  and  presented  his  accounts  and  vouch- 
ers for  final  settlement,  was  held  to  be  one  of  the  parties  to  the 
settlement,  and  affected  with  notice  of  all  the  ulterior  proceed- 
ings. So,  also,  in  Boggs,  adm'r,  v.  The  Br.  Bank,  Mobile,  12 
Ala.  494-497,  it  is  said,  "  the  administrator,  in  legal  contempla- 
tion, was  in  court  from  the  initiation  to  the  close  of  the  proceed- 
ing," &c.  These  several  decisions  have  been  acquiesced  in 
and  acted  on  so  long,  that  we  could  not  at  this  late  period  de- 
part from  them,  if  we  were  disposed  to  question  their  propriety, 
without  doing  manifest  injustice  to  many  suitors  who,  reposing 
upon  them,  have  proceeded  according  to  the  law  as  established  by 
them.  It  has  become  the  settled  construction  of  the  statute  to 
treat  the  administrator,  who  reports  the  estate  insolvent,  as  the 
actor,  and  to  charge  him  with  notice  of  the  subsequent  proceed- 
ings had  in  the  matter  of  the  estate.  The  law  contemplates  a 
continuous  proceeding  from  the  time  of  the  report  of  the  insoK 
vency  by  the  administrator,  down  to  the  time  of  final  settlement 
of  the  estate,  and  as  the  administrator  is  presumed  to  have  notice, 
we  must  consider  the  case  as  though  he  was  present  at  the  final 
setdement.  This  conclusion  deprives  him  of  the  benefit  of 
urging  as  grounds  of  reversal  in  this  court,  such  objections  as 
would  be  considered  waived  by  his  presence  at  the  final  settle- 
ment, and  failure  to  except  to  the  ruling  of  the  court. 

In  Logan  v.  Logan,  13  Ala.  G5-3,  the  Orphans'  Court,  on  the 
final  settlement,  allowed  the  widow  to  participate  in  advance- 
ments made  to  the  children,  and  which  they  brought  into  hotch 
pot.  No  fortnal  exception  was  taken  to  the  allowance  in  that 
court,  and  it  was  here  insisted  that  the  objection  must  be 
considered  as  waived,  but  we  then  said,  "the  fact  is  explicitly 
shown  upon  the  record  in  the  decree  by  which  the  intestate's 
estate  is  distributed  and  the  administration  settled ;  and  this  be- 
ing so,  we  have  repeatedly  held  that  no  formal  exception  was 
necessary  to  authorise  the  appellate  court  to  revise  an  error  ap- 
parent in  the  final  action  of  the  Orphans'  Court."  This  decis- 
ion is  in  point,  we  think,  to  show  that  the  exclusion  of  the 
widow  in  the  decree  before  us,  from  any  participation  in  the 
distribution  of  the  estate,  being  shown  by  the  record,  must  be 
looked  to  in  the  absence  of  any  formal  exception. 
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It  is  insisted,  however,  that  he  assignment  of  errors  does  not 
raise  this  objection — that  the  assignment  is  that  no  *'  dower'^  is 
reserved  to  the  widow  in  the  final  distribution,  &c.  We  know 
that  ordinarily,  as  the  term  is  understood  in  its  common  law 
acceptation,  it  means  the  interest  which  the  widow  takes  in  her 
husband's  lands,  and  does  not  apply  to  his  personal  properly, 
but  in  the  Civil  law  the  term  is  not  thus  restricted.  So,  also, 
in  the  laws  of  Louisiana.  It  is  impossible  to  mistake  the  mean- 
ing of  the  counsel,  as  to  the  sense  in  which  he  designed  the  word 
should  be  taken,  and  we  are  unwilling  to  interpose  the  techni- 
cal objection,  so  as  to  prejudice  the  party,  but  must  consider 
the  assignment  as  presenting  for  our  revision  the  exclusion  of 
the  wife  from  any  participation  in  the  distribution  of  the  estate. 

But  it  is  further  insisted  that  the  record  shows  that  the  per- 
sons, to  whom  the  decree  distributes  the  estate,  are  the  sole  dis- 
tributees, and  that  we  must  intend  this  recital  was  predicated 
upon  sufficient  evidence — that  we  must  intend,  either  that  the 
widow  had  departed  this  life,  or  had  transfered,  if  she  was  not 
dead,  her  interest  to  the  heirs.  In  the  previous  examination  of 
this  case,  we  thought  this  an  answer  to  the  assignment,  but  on 
further  reflection,  we  are  satisfied,  it  cannot  be  supported.  The 
petition  filed  against  the  administrator  describes  the  petitioners, 
as  "  the  children  and  sole  heirs  at  law'''  of  Jack  F.  Ross,  de- 
ceased ;  there  is  no  averment  of  the  death  of  the  widow,  or  that 
she  has  assigned  to  them  her  interest.  But  this  is  immaterial ; 
for  if  she  were  dead  at  the  time  of  the  settlement,  her  personal 
representative  was  a  necessary  party  to  the  decree.  In  Boyett 
V.  Kerr,  7  Ala.  9,  it  was  held  that  in  order  to  make  a  valid  de- 
cree for  the  final  setdement  of  an  estate,  every  party  entitled  to 
distribution  must  be  brought  in  some  way  before  the  court,  and 
that  if  a  person  entitled  die  before  such  decree  is  rendered,  it  is 
necessary  that  his  personal  representative  be  brought  in  before 
the  decree  is  made  final.  We  need  not  consider  the  effect  of  a 
transfer  by  the  widow  to  the  children  of  her  interest.  The 
record  recites  that  the  defendants  in  error  are  the  sole  distri(/u- 
tees.  This  recital  is  certainly  not  correct  if  the  widow  is  living; 
for  the  law  declares  that  she  shall  share  in  the  distribution  of 
the  surplus  remaining,  after  the  payment  of  debts,  &c. — Clay's 
Dig.  191,  •§  1.  The  record  shows  that  she  was  appointed  ad- 
ministjatrix  and  afterwards  resigned,  and  no  where  shows  her 
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death,  or  any  other  fact  which  would  authorise  her  exclusion. 
Inasmuch  then  as  she  is  affirmatively  shown  to  be  entitled  to 
share  in  the  estate,  if  a  surplus  remains,  and  nothing  is  shown 
why  the  court  did  not  decree  to  her  the  share  which  the  statute 
allows,  we  must  regard  the  recital  in  the  record,  that  the  chil- 
dren of  the  said  Jack  F.  Ross  are  the  sole  distributees,  as  the 
assertion  of  an  erroneous  legal  proposition. 

But  it  is  further  said,  that  the  administrator  should  not  be 
heard  to  say  that  the  widow  is  entitled  to  share  in  the  distribu- 
tion, since  the  statute  requires  him  to  file,  with  his  accounts  and 
vouchers  for  final  settlement,  a  statement  containing  a  list  of  the 
"heirs  and  legatees,"  that  the  court  may  be  advised  as  to  the 
persons  among  whom  distribution  is  required  to  be  made.  This 
Act  does  not  cure  this  error,  conceding  that  the  widow  is  em- 
braced in  it;  the  statute  affixes  the  penalty  upon  the  adminis- 
trator, to  be  recovered  by  those  injuriously  affected  by  his  failure 
10  comply,  and  without  now  deciding  what  we  should  hold,  were 
the  administrator  attempting  to  reverse  because  the  rights  of  a 
distributee,  whom  the  adtninistrator  failed  to  designate  and  who 
was  unknown  to  the  court,  or  whose  interest  did  not  appear  of 
record,  were  overlooked  or  disregarded,  we  think,  that,  as  the 
widow  in  this  case  was  befo're  the  court  as  administratrix,  her 
bond  then  on  file,  as  also  her  resignation  and  the  order  there- 
upon made  of  record  in  the  cause,  a  statement  by  the  adminis- 
trator, as  to  her,  if  required  in  any  case  by  the  statute,  was  not 
here  necessary.  It  would  only  have  advised  the  court  of  what 
was  already  shown  by  the  record,  and  at  most  would  have  been 
supererogatory. — See  10  Ala.  503. 

Upon  the  whole,  the  record  excludes  the  widow  and  shows 
no  reason  for  such  exclusion.  It  shows  who  she  is,  and  raises 
the  presutnpiion  of  her  being  in  life  when  the  final  decree  was 
rendered,  and  of  her  interest  in  the  estate,  which  is  not  rebutted 
by  any  other  part  of  the  proceedings,  as  they  appear  before  us. 
'J'he  adtninistrator  is  furnished  by  the  record  of  the  proceedings 
with  no  estoppel  as  against  her,  and  has  thus  been  injured  by 
the  decree.     For  this  error  the  decree  must  be  reversed. 

As  to  the  other  points  raised  in  the  argument,  and  presented 
by  the  assignment  of  errors,  we  deem  it  unnecessary  to  express 
an  opinion,  as  the  case  must  go  back  and  will  no  doubt  assume 
a  different  aspect,  when  both  parties  shall  have  an  opportunity 
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of  presenting  the  facts  and  circumstances  attending  it,  and  their 
respective  claims  predicated  upon  them. 

Let  the  decree  be  reversed  and  the  cause  remanded. 


DargaN;  C.  J.,  not  silting. 


McGREW  &  HARRIS  vs.  WALKER. 

L  Whether  a  partnership  existed  between  two  or  more  persons  is,  afcer 
the  facts  are  ascertained,  a  question  of  law,  but  a  witness  who  knows 
the  fact,  may,  nevertheless,  state,  in  so  many  words,  that  they  were  part- 
ners. The  party,  against  whom  the  testimony  is  offered,  if  he  thinks 
the  statement  is  founded  on  opinion  merely,  should  interrogate  the  wit- 
ness as  to  the  sources  of  his  knowledge. 

2.  Proof  that  two  persons  were  very  intimate  is  admissible,  in  connection 
with  other  evidence  tending  to  show  that  a  partnership  existed  between 
them. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  John  Bragg. 

This  was  an  action  by  Daniel  Walker  against  the  plaintiffs 
in  error,  to  recover  the  amount  due  on  a  promissory  note,  pur- 
porting to  have  been  signed  by  McGrew  &  Harris,  in  favor  of 
William  Stewart  and  by  him  endorsed  to  the  defendant  in  error. 
McGrew  interposed  a  plea  of  7wn  est /actum,  upon  which  issue 
v/as  joined.  It  appears  by  the  bill  of  exceptions,  that  on  the 
trial  below  the  plaintiff  introduced  one  Meaher  as  a  witness,  who 
testified  that  William  Stewart,  Daniel  Walker  and  himself  were 
the  owners  of  the  steamboat  Bourbon,  of  which  Harris  was  the 
clerk ;  that  about  the  time  the  note  sued  on  bears  date,  the  wit- 
ness sold  his  interest  in  the  boat  to  McGrew  &  Harris ;  that 
Harris  paid  him  a  portion  of  the  purchase  money  and  made  a 
note  for  $500,  it  being  the  balance  of  the  purchase  money, 
which  he  signed  in  the  name  of  McGrew  &  Harris ;  and  that 
McGrew,  being  present  at  the  lime,  he  applied  to  him  to  know 
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whether  he  recognised  Harris'  act,  to  which  he  replied  that  he 
did,  that  any  thing  that  Harris  might  do  in  the  niatter  would  be 
right  and  he  would  be  responsible  for  it.  The  witness  further 
stated  that  McGrevv  &  Harris  were  partners  at  the  time,  and 
before,  and  have  been  since,  in  two  warehouses  on  the  bank  of 
the  river.  This  evidence  was  objected  to  by  McGrew,  but  the 
objection  was  overruled  by  the  court.  The  witness  also  stated 
that  McGrew  &  Harris  afterwards  owned  the  whole  boat  and 
ran  it  on  joint  account,  Harris  being  the  captain  ;  that  about  the 
time  of  the  purchase  from  the  witness,  the  said  McGrew  &  Har- 
ris purchased  the  shares  of  Stewart  &  Walker  and  thus  acquired 
the  whole  of  the  Bourbon;  that  he  derived  this  information  from 
the  statements  of  both  McGrew  &  Harris;  and  that  McGrevv  & 
Harris  were  very  intimate,  McGrew  expressing  great  confidence 
in  Harris,  and  that  the  intimacy  continued  until  after  the  date  of 
the  note  sued  on.  To  the  latter  clause  of  this  evidence  the 
defendant  McGrew  objected,  but  his  objection  was  overruled. 
To  the  rulings  of  the  court  the  defendant  McGrevv  excepted,  and 
they  are  now  assigned  as  error. 

Taylor,  for  the  plaintiffs  in  error : 

1.  The  witness  should  not  have  been  allowed  to  say  to  the 
jury  that  McGrew  and  Harris  were  partners — that  was  a  ques- 
tion of  law  for  the  court  to  determine,  and  not  the  witness. — 
Wall  v.  Williams,  11  Ala.  826;  Parker  v.  Haggerty,  1  ib.  632;, 
Anderson  v.  Snow,  9  ib.  247 ;  Rembert  et  al.  v.  Brown,  14 
ib.  360, 

2.  The  contract  between  McGrew  and  Harris,  and  the  wit- 
ness, had  not  the  remotest  connection  with  the  note  sued  on  or 
the  issue  in  this  case,  and  ought  to  have  been  excluded. 

3.  The  testimony,  "that  McGrew  and  Harris  were  very  in- 
timate about  the  tinme  of  the  date  of  the  note,  and  that  McGrew 
had  great  confidence  in  Harris,  which  continued  until  long  after 
tlje  date  of  the  note,"  &c.  was  totally  irrelevant,  and  as  the 
plaintiff's  whole  case  rested  upon  remote  inferences,  was  calcu- 
lated greatly  to  prejudice  the  jury,  and  ought  not  to  have  been 
allowed. 

4.  We  might  admit  that  McGrew  authorised  Harris  to  pur- 
chase Meaher's  share  for  him,  but  this  did  not  authorise  him  to 
purchase  Stewart's  interest  afterwards,  on  his  own  account  and 
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sio'n  ]VIcGrew's  name  for  it.  I  contend  that  it  will  not  do  to  al- 
low  a  recovery  on  such  far-fetched  presumptions,  and  it  ought 
all  to  have  heen  excluded.  The  oims  was  on  the  plaintiff, 
and  he  ought  to  have  overbalanced  the  plea  with  more  certain 
evidence. — Adams  v.  Moore,  9  Port.  40G — see,  also,  Brooks 
v.  Wilson,  12  Ala.  55-5;  Mauldin  v.  Br.  Bank,  2  Ala.  502. 

Stewart,  for  the  defendant : 

1.  All  the  proof  is  conducive  to  establish  the  fact  sought 
to  be  established,  and  consists  of  facts  and  circumstances 
all  connected  with  the  very  transaction,  and  the  surround- 
ing circumstances,  from  which  inferences  can  be  drawn. — 
Proof  is  made  by  information  of  witnesses  who  have  knowl- 
edge of  the  fact — or  by  means  of  inferences  or  conclusions 
dravvn  from  other  facts  connected  with  the  principal  fact. — 1 
Starkie's  Ev.  14.  Presumptions  are  admitted  and  may  be  drawn 
by  proof  o^  motives  shown,  influencing  the  party — facts  may  be 
thus  presumed  and  infered. — 1  Starkie's  Ev.  51.  Facts  may 
also  be  infered  by  showing  the  conduct  of  parties  in  relation  to 
particular  subjects. —  1  Starkie's  Ev.  53-4.  The  course  ofdeal- 
?«^  of  an  individual  may  be  shown  to  establish  a  particular  fact 
and  raise  the  inference. — 1  Starkie's  Ev.  54-5.  The  surround- 
ing facts  and  circumstances  are  admissible,  which  may  afford 
fair  inferences. —  1  Starkie's  Ev.  56-7.  Circumstances  which 
exclude  any  other  supposition  than  the  fact  alleged  are  admissi- 
ble.— 1  Starkie's  Ev.  58.  Conformity  with  collateral  circum- 
stances may  be  shown  to  raise  presumptions. — 1  Starkie's  Ev. 
493.  Coincidences  may  be  received  to  show  the  probable  truth. 
1  Starkie's  Ev.  504-5-7.  As  to  presumptions  arising  from  proof 
of  circumstances,  see  3  Starkie's  Ev.  1234-1253. 

2.  As  to  the  position  taken,  that  the  witness  stated  mat- 
ter of  law,  instead  of  fact,  this  is  a  new  position  taken  here  and 
not  specified  in  the  court  below.  It  is  clear  that  a  witness  can- 
not be  allowed  to  decide  questions  of  law.  But  when  the  wit- 
ness is  on  the  stand  open  to  be  questioned  by  either  party,  the 
objection  does  not  apply.  A  witness  is  allowed  to  st?te  a  fact.  If 
the  opposite  party  wishes  to  know  how  he  derives  his  informa- 
tion, either  from  his  own  knowledge  or  from  information,  lie 
must  ask  the  question.  When  the  witness  states  a  thing  com- 
pounded of  law  and  fact,  the  knowledge  and  means  of  knowl- 
edge must  be  looked  to  by  any  one  disposed  to  inquire. 
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The  case  cited  by  the  plaintiff  in  error,  in  9  Ala.  250-1, 
shows  that  the  inquiry  must  be  pressed  before  the  witness  hinn- 
self,  before  it  can  be  raised  on  error.  With  this  construction 
the  rule  can  be  properly  applied  and  maintained.  The  party 
can  obtain  the  full  benefit  of  it,  and  no  injury  be  done — otherr 
wise  cases  will  be  tortured  in  every  way  and  this  point  become 
a  very  prominent  one,  to  be  made  before  this  court — and  always 
aside  from  the  merits. 

PARSONS,  J.-^There  was  no  error  in  admitting  the  testi- 
mony objected  to.  It  is  true  that  the  question,  whether  a  part- 
nership existed  between  two  or  more,  is,  after  the  facts  are  as- 
certained, a  question  of  law,  but  we  think  that  a  witness  who 
knows  the  fact  may  nevertheless  be  permitted  to  say  that  they 
are  partners.  The  other  party  can,  however,  interroj^ate  him 
as  to  the  sources  of  his  knowledge,  and  if  it  be  found  that  his 
statement  is  opinion  merely,  it  may  then  be  rejected.  But  one, 
who  knows  that  a  partnership  does  exist,  may  say  so,  in  so 
many  words,  and  his  testimony  cannot  be  rejected  on  the  ground 
that  he  is  stating  a  legal  conclusion,  or  giving  his  opinion  merely. 
There  is  nothing  in  the  case  of  Anderson  v.  Snow  &  Co.  that 
is  opposed  to  what  we  have  here  said,  but  on  the  contrary,  we 
think,  that  case  corroborates  the  view  we  have  taken. — See  9 
Ala.  247. 

Nor  can  we  say  that  the  court  erred  in  permitting  the  witness 
to  state,  that  McGrew  and  Harris  were  very  intimate  about  the 
time  the  note  was  executed.  Had  there  been  no  other  evi- 
dence of  a  partnership,  this  evidence  might  have  been  rejected, 
but  as  it  was  shown  that  Harris  had  signed  another  note  in  the 
name  of  McGrew  &  Harris,  before  the  execution  of  the  note  in 
question,  the  validity  of  which  McGrew  acknowledged,  and  con- 
tinued his  intimacy  with  Harris  afterwards,  we  cannot  say  that 
the  court  erred  in  admitting  the  evidence  of  this  intimacy ;  it 
may  have  been  a  slight  circumstance,  but  nevertheless  was  ad- 
missible. 

Let  the  judgment  be  allirmed. 
# 
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1.  A  penalty  given  by  statute,  although  incurred  before,  cannot  be  recover- 
ed after  the  repeal  of  the  statute,  unless  provision  is  made  in  the  repeal- 
ing act  saving  the  right  to  do  so. 

2.  The  act  of  1819,  so  far  as  it  imposes  a  penalty  on  sheriffs  for  failing  to 
return  executions  placed  in  their  hands,  is  repealed  by  the  act  of  the  3d 
March  1848,  and  the  penalty  imposed  by  the  former  act,  though  incurred 
before  its  repeal,  can  no  longer  be  recovered. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the  Hon. 
John  Bragg. 

Taylor,  for  the  plaintiffs  in  error : 

1.  The  third  section  of  the  act  of  1848,  Pamph.  p.  95.,  re- 
peals the  act  of  1819,  under  which  this  motion  is  made,  and  the 
case  stands  as  if  there  had  been  no  penalty  for  the  default  at  the 
time  it  was  committed. — 1  Stew.  347,  506;  8  For.  434;  9  N. 
Hamp.  59;  3  J.  J.  Marsh.  594;  1  Hill  324;  5  Pick.  168; 
Dwarris  on  Statutes  693.  If  the  statute  was  repealed,  then  the 
motion  was  at  an  end. — Pope  v.  Lewis,  4  Ala.  487.  The  plain- 
tiff below  cannot  recover  the  original  penalty  because  the  statute 
is  repealed,  and  he  cannot  recover  according  to  the  statute  of 
1848,  because  the  act  was  done  before  the  statute  was  passed. 
It  is  said  by  defendant  that  the  statute  of  1848  has  reference  only 
to  subsequent  defaults,  as  it  commences  hereafter,  &c.  Now  it 
will  be  seen  that  all  statutes  for  allowing  fines  and  penalties  be- 
gin thus,  but  they  nevertheless  have  the  effect  of  repealing. 

W.  G.  Jones,  for  the  defendant. 

DARGAN,  C.  J. — This  was  a  motion  against  Broughton, 
as  sheriff  of  Monroe,  and  his  securities,  made  under  the  act  of 
1S19,  to  recover  the  amount  of  an  execution,  issued  from  the 
Circuit  Court  of  INIobile,  in  favor  of  the  Bank,  against  Samuel 
Bussey  and  others,  which,  it  is  alleged,  the  Sheriff  failed  to  re- 
turn within  the  time  prescribed  by  law.  An  issue  of  fact  was 
made  up  and  submitted  to  a  jury,  who  returned  a  verdict  in  fa- 
vor of  the  plaintiff,  upon  which  the  court  rendered  judgment 
against  the  defendants  for  the  amount  of  the  execution  and  in- 
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terest  thereon.  There  are  several  assignments  of  error,  but  we 
deem  it  unnecessary  to  examine  niore  than  one  question  present- 
ed by  them.  It  is  contended  by  the  plaintiff  in  error,  that  the 
act  of  1819,  so  far  as  it  fixes  a  penahy  on  sheriiFi  for  failing  to 
return  an  execution,  is  repealed  by  the  act  of  the  3d  of  March 
1848,  and  consequently  no  recovery  can  he  had  under  the  act  of 
1819,  although  the  penalty  was  incurred  and  the  proceedings 
commenced  for  its  recovery  before  the  passage  of  the  repealing 
act.  It  cannot  be  doubted  but  that  the  Legislature  may,  in  its 
discretion,  repeal  any  penal  law,  and  it  is  equally  clear  that  after 
the  law  giving  the  penalty  is  repealed,  no  judgment  can  be  ren- 
dered, by  which  the  penalty  can  be  recovered,  although  it  might 
have  been  incurred  during  the  existence  of  the  law,  unless  some 
provision  is  made  by  the  repealing  act.  saving  the  right  to  recover 
the  penalty  which  had  been  incurred  before  the  repeal. — Pope 
V.  Lewis,  4  Ala.  437,  and  cases  there  cited;  The  Stale  v.  The 
Tombeckbee  Bank,  1  Stew.  347.  It  is  then  necessary  only  to  as- 
certain whether  the  act  of  184S  repeals  the  act  of  1819,  without 
saving  the  right  to  recover  penalties  given  by  this  act.  The  first 
section  of  the  act  of  1848,  gives  the  penalty  of  twenty  per  cent. 
on  the  amount  of  an  execution,  placed  in  the  hands  of  a  sheriff 
after  its  passage,  and  which  he  fails  to  return  according  to  law; 
the  second  section  provides  that  a  sheriff  may  return  an  execu- 
tion to  the  county  from  which  it  issued  by  mail;  and  the  third  sec- 
tion repeals  all  laws  in  contravention  of  this  act.  It  is  too  man- 
ifest to  admit  of  doubt  that  the  act  of  1819,  so  far  as  it  fixes  a 
penalty  on  sheriffs  for  failing  to  return  an  execution,  is  repealed 
by  the  act  of  1848.  The  last  section  in  express  words  repeals 
all  laws  in  contravention  with  its  provisions,  and  the  act  of  1819 
13  in  direct  opposition  to  the  act  of  1848.  The  former  is  there- 
fore repealed  by  the  latter,  without  saving  the  right  to  recover 
the  penalties  that  had  been  incurred  before  its  repeal,  and  conse- 
quently such  penalties  cannot  be  now  recovered.  Let  the  judg- 
ment be  reversed. 
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1.  A  conversion  of  property  by  two|  gives  the  owner  &  joint  caase  of  action 
against  them,  within  the  meaning  of  the  statute  of  1807,  and  if  they  live 
in  different  counties,  he  may  sue  both  in  the  county  in  which  either  re- 
sides. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the  Hon. 
John  Bragg. 

Stewart,  for  the  plaintiffs  in  error : 

The  general  law  requires  that  parlies  shall  be  sued  in  the  coun- 
ties of  their  residence.     This  is  our  general  policy. 

The  special  act  relates  to  actions  ex  contractu — necessity  re- 
quired that  act  in  such  cases,  because  on  joitft  contracts,  sejwrate 
actions  could  not  be  sustained.  The  construction  must  be  given 
in  view  of  what  the  evil  was,  which  sought  to  be  remedied. 

If  branch  writs  are  allowed  in  torts,  the  door  is  opened  to 
the  greatest  abuse  and  fraud  on  the  jurisdiction  of  the  courts. 
The  names  of  parties  will  be  included  in  writs  so  as  to  make  a 
party  answer  where  the  plaintiff  pleases. 

Blount,  for  the  defendants. 

The  branch  writ,  issued  to  Wilcox  county,  to  defendant 
Williamson,  was  authorised  by  statute. — Clay's  Dig.  '322,  § 
59,  342,  ^§  162-3;  De  Forest  et  al.  v  Elkins,  2  Ala.  50. 

Joint  contracts,  and  all  joint  torts,  are  joint  causes  of  action. 
St.  John  V.  O'Connell,  7  For.  474;  Strickland  v.  Barrett,  20 
Pickering  417;  Chamberlain  v.  Shaw,  18  Bickering,  27S;  White 
V.  Dewan,  2  N.  Hamp.  546. 

In  actions  ex  contractu,  as  well  as  ex  delicto,  whether  by  or 
against  partners,  plaintiff  must  allege  all  the  causes  of  action  to 
be  joint. — 2  Saunders  Fl.  &  Ev.  703. 

PARSONS,  J. — But  one  of  the  assignments  of  error  is  now 
insisted  on.  The  action  was  brousiht  in  the  Circuit  Court  of 
Mobile  county,  against  Joseph  Arrington  and  Benjamin  William- 
son. It  is  an  action  of  trover,  brought  to  recover  damages  for 
the  conversion  of  a  negro  belonging  to  the  plaintiffs  by  the  de- 
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fendants  below  jointly.  It  appears  by  the  writ  that  Arrington 
resided  in  Mobile  county,  and  that  a  branch  writ  was  sent  to  be 
served  on  Williamson  in  Wilcox  county,  both  of  the  writs  beinj; 
for  one  and  the  same  cause  of  action  and  so  endorsed.  William- 
son moved  the  Circuit  Court  to  quash  the  writ,  because  thjat 
court, as  was  supposed,  had  no  jurisdiction  of  him,  for  the  reason 
that  he  did  not  reside  in  Mobile  county.  The  motion  was  over- 
ruled, and  that  is  now  assigned  as  error.  The  question  is  wheth- 
er both  of  the  defendants  could  be  sued  jointly  in  Mobile  county 
by  means  of  a  branch  writ,  for  a  conversion  by  them  jointly, 
when  only  one  of  them  resided  there,  the  other  residing  in  Wil- 
dox.  This  must  depend  upon  the  statute.  The  act  of  1807, 
Clay's  Dig.  322,  '§.  59,  begins  with  a  preamble,  in  which  it  is  de- 
clared that  joint  obligo'rs  and  other  persons,  against  whom  a 
joint  cause  of  action  might  exist,  frequently  resided  in  different 
districts  or  counties,  so  that  the  same  process  could  not  reach 
both  or  all  of  such  persons,  whereby  parties  having  just  demands 
vrere  greatly  delayed  in  prosecuting  the  same,  and  for  remedy 
thereof  it  was  enacted  "that  when  any  such  joint  cause  of  action 
shall  exist,"  the  plaintift' might  sue  out  two  or  more  writs  to  the 
different  counties,  where  such  defendants  or  parties  jointly 
chargeable  might  be  found,  and  the  sheriff  was  to  execute  the 
process  and  return  it  to  the  court  from  which  it  issued;  the  writs 
so  issued  and  returned  to  be  filed  together  and  operate  as  one- 
We  think  that  a  joint  cause  of  action,  within  the  meaning  of 
the  statute,  did  exist  against  Arrington  and  Williamson,  accord- 
ing to  what  appears  by  the  writ  and  branch  writ;  and  consequent- 
ly, we  think,  that  both  might  be  sued  in  Mobile  county,  where  one 
of  them  resided.  It  is  difficult  to  suppose  that  the  Legislature 
intended  to  subject  joint  contractors  to  tiie  jirovisions  of  this 
statute,  but  to  exempt  joint  wrong  doers.  If  the  cause  of  action 
is  joint,  the  statute  applies,  as  we  think,  and  it  makes  no  differ-. 
ence  if  the  parties  might  also  be  sued  severally.  The  language 
is  "joint  obligors  ^nd  other  persons,  against  whom  a  joint  cause 
of  action  may  exist."  Within  the  meaning  of  the  statute,  a  joint 
cause  of  action  exists  against  all  persons,  who  may  be  sued  joint- 
ly; for  if  they  may  be  sued  severally  also,  yet  as  they  may  bo 
sued  jointly,  it  proves  that  a  joint  cause  of  action  existed.  This 
construction  advances  the  retnedy  intended,  and  it  is  authorised 
by  the  language  of  tiie  statute.     In  general  there  is  no  di^trnc- 


832  ALABAMA. 


Msirshall  v.  Betner. 


lion  under  the  statutes,  between  actions  ex  cordractu  and  ex  de- 
licto, as  it  respects  the  place  of  suing. — De  Forest  et  al.  v.  El- 
kins,  2  Ala.  50.  In  either,  the  plaintiff  may,  in  general,  sue  in 
any  county  in  which  one  or  more  of  the  defendants  may  reside, 
and  if  the  suit  is  founded  on  a  joint  cause  of  action;  he  may  have 
a  branch  writ  to  other  counties  to  bring  in  other  defendants. 
By  the  act  of  ISIS,  Clay's  Dig.  323,  §  61,  every  joint  bond, 
&c.,  is  to  have  the  effect  of  a  joint  and  several  bond,  &c.,  and 
the  parties  may  be  sued  jointly  or  severally.  Since  that  act 
there  have  been  very  fevi-  exclusively  joint  causes  of  action  in  this 
State.  But  it  has  been  the  practice  all  the  time  to  issue  branch 
writs,  in  suits  upon  bonds,  &c.,  which  were  joint  al  the  common 
law,  but  joint  and  several  under  our  statute.  The  general  prac- 
tice has  been  to  issue  branch  writs,  when  necessary,  in  all  actions 
founded  on  joint  and  several  bonds,  notes,  &c.,  and  this  shows 
the  general  construction,  which  has  prevailed  for  many  years,  and 
it  is  a  construction,  which  is  inconsistent  with  the  idea  that  the 
branch  vtrit  cannot  be  used,  except  when  the  cause  of  action  is 
joint  only.     Let  the  judgment  be  affirmed. 


MARSHALL  vs.  BETNER. 

1.  A  plea  to  an  action  for  wrongfully  and  vexationsly  suing  out  an  attach- 
ment, which  avers  that  the  attachment  "  was  not  sued  out  wrongfully, 
maJicioaslj,  or  vexutiously,  or  without  reasonable  or  probable  cause,' 
presents  a  substantial  defence  to  the  action,  and  is  not  demurrable. 

2.  A  declaration  in  case  for  wrongfully  and  vexatiously  suing  out  an  attach- 
ment before  a  justice  of  the  peace  in  Mississippi,  which  does  not  show 
that  such  justice  had  authority  bv  the  laws  of  that  State  to  issue  attach- 
ments, and  which  contains  no  averment  connecting  the  defendant  with 
the  levy  theretif,  d  scloses  no  ground  of  action,  and  is  bad  on  demurrer. 

Z.  Where  an  error  has  been  committed  against  the  plaintiff  by  the  court 
below,  this  court  will  not  refuse  to  reverse,  and  thus  deprive  him  of  the 
privilege  of  amending,  because  his  declaration,  to  which  a  demurrer  was 
improperly  overruled,  feils  to  shaw  a^oodcause^  of  action. 
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•4*  In  cases  where  malice  is  the  gist  of  the  action,  and  vy;idictive  damages 
recoverable,  fees  paid  to  counsel  in  dcf  nding  against  the  wrongful  act 
of  the  defendant,  if  reasonable  and  necessarily  incurred,  may  be  proved 
and  considered  by  the  jury  in  the  assessment  of  damages. 

5.  A  judgment  for  the  defendant  in  attachment  does  not  estcp  the  plaintifi', 
when  sued  for  wrongfully  and  vcxatiously  suing  it  out,  from  proving  that 
the  debt,  upon  which  the  attachment  issued,  was  actually  due.  Such 
evidence  is  admissible  to  show  probable  cause,  and  repel  the  presumption 
of  malice. 

Error  lo  the  County  Court  of  Dallas. 

Gayle,   for  the  plaintiff  in  error: 

1.  The  court  should  have  sustained  the  demurrers  to  the  3d 
and  6th  pleas.     These  pleas  are  double. 

2.  In  any  action  on  the  case  it  is  only  necessary  for  the 
plaintiff  to  allege  and  prove  the  consequential  damage,  and  the 
facts,  or  conduct  of  the  defendant,  out  of  which  it  grew.  If  any 
law  justifies  the  conduct  of  the  defendant,  he  must  show  it.  The 
defendant  is  liable  by  the  common  law  for  the  damages  sustained 
by  the  plaintiff,  in  consequence  of  the  wrongful  seizure  of  his 
property  under  the  attachment,  and  if  there  is  any  law  of  Mis- 
■sissippi,  exempting  him  from  the  common  law  rule,  it  is  for 
him  to  plead  and  prove  it. 

3,.  The  court  should  not  have  excluded  the  evidence  show- 
ing the  expenses  incurred  in  counsel  fees  in  defending  against 
the  attachment. — Weaver  v.  Puryear  et  al.,  at  the  last  term. 

4.  The  court  should  not  have  excluded  the  testimony  of 
•Patton  and  James,  which  went  to  show  the  injury  sustained  by 
ihe  plaintiff  in  the  sacrifice  of  his  goods  and  loss  of  his  credit 
and  business.  The  action  is  for  wrongfully,  vexatiously  and 
maliciously  suing  out  the  attachment,  and  vindictive  daraagas 
are  recoverable. — Kirksey  v.  Jones,  7  Ala.  622. 

6.  The  court  should  have  excluded  the  evidence  of  indebt- 
edness by  the  plaintiff  to  the  defendant,  at  the  time  the  attach- 
ment was  sued  out.  The  judgment  in  favor  of  the  defendant 
in  the  attachment  is  conclusive,  and  estops  the  plaintiff  in  that 
suit  (the  defendant  in  this)  from  proving  such  indebtedness. — 
Kirksey  v.  Jones,  10  Ala.  bud. 

Lapsley,  for  the  defendant : 
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1.  It  is  contended  for  the  defendant  in  error,  that  the  decla- 
ration contains  no  cause  of  action,  and  therefore  it  is  immaterial 
to  the  plaintiff  what  may  have  been  the  ruling  of  the  court  be- 
low, as  he  cannot  be  thereby  injured.  It  is  no  where  alleged 
that  any  unlawful  act  was  done  by  this  defendant.  From  aught 
that  appears,  all  that  was  done  by  this  defendant  was  fully  jus- 
tified by  the  laws  of  Mississippi.  But  it  may  be  said,  this  is  a 
common  law  action,  and  that  in  the  absence  of  any  evidence 
showing  the  statutory  law  of  Mississippi,  it  will  be  infered  that 
the  common  law  prevails  there,  and  that  the  proceedings  were 
under  that  law.  This  ground  is  liable  to  several  objections. 
In  the  first  place,  no  such  proceeding  as  is  stated  in  the  decla- 
ration is  recognised  or  authorised  by  common  law ;  the  writ  of 
attachment  would  be  a  mere  nullity,  and  would  be  no  authority 
to  the  sheriff  or  any  one  else  to  intermeddle  with  the  goods  of 
the  plaintiff,  and  the  sheriff  acting  under  it  would  be  a  mere 
trespasser,  without  any  pretence  of  authority.  The  declaration 
does  not  allege  that  the  defendant  did  anything  more  than  to 
make  affidavit,  give  bond,  and  cause  attachment  to  be  sued  out. 
This,  for  aught  that  appears-  was  a  perfectly  harmless  act,  and 
so  far  as  appears  from  the  declaration,  the  defendant's  action 
here  ceased.  If  the  views  taken  above  are  correct,  as  seems  to 
me  clear,  then  it  is  needless  to  look  further  into  the  case.  Judg- 
ment was,  in  any  event,  properly  rendered  for  defendant. 

2.  The  evidence  was  properly  excluded.  At  best,  what  the 
witness  James  states  about  the  damage  done  to  plaintiff's  busi- 
ness was  a  mere  opinion.  Besides,  the  declaration  contains  no 
averments  of  special  damage,  to  let  in  such  testimony;  and  if  it 
did,  such  loose  declarations  were  calculated  rather  to  ipislead 
the  jury  than  bring  them  to  any  correct  conclusion. — Donnell 
V.  Jones  &  Co.,  13  Ala.  490.  This  likewise  applies  to  all  the 
other  assignments  of  error  for  excluding  testimony  offered  by 
plaintiff. 

3.  If  the  judgment  was  procured  by  fraud,  as  contended,  in- 
quiry was  not  precluded.  The  judgment  was  brought  directly 
in  issue,  and  if  it  could  be  shown  that  it  was  procured  by  fraud, 
such  proof  was,  to  say  the  least,  allowable  in  mitigation  of  dam- 
ages, to  show  the  absence  of  malice — that  the  defendant  be- 
lieved, or  had  a  right  to  believe,  that  the  plaintiff  was  indebted, 
as  shown  by  his  own  admission,  just  before  the  attachment  was 
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sued  out.     The  same  remarks  apply  to  all  the  other  testimony 
which  was  admitted  against  the  objection  of  the  plaintiff. 

CHILTON,  J. — This  was  an  action  on  the  case  for  wrong- 
fully and  vexatiously  suing  out  an  attachment  in  the  county  of 
Itawamba,  in  the  State  of  Mississippi,  by  the  defendant  in  error, 
who  was  also  the   defendant  below,  against  the  plaintiff. 

The  defendant  below  demurred  to  the  declaration,  but  the 
demurrer  was  overruled.  He  then  pleaded  six  several  pleas, 
to  four  of  which  a  demurrer  was  interposed  by  the  plaintiff.  The 
court  sustained  the  demurrer  to  two  of  them  and  overruled  it  as 
to  the  other  two.  The  pleas  held  good  are  as  follows:  "Third: 
that  the  said  attachment,  for  tlie  alleged  wrongful,  malicious, 
and  vexatious  suing  out  of  which  this  action  was  brought,  was 
not  sued  out  wrongfully,  maliciously,  or  vexatiously,  and  was 
not  sued  out  without  reasonable  or  probable  cause."  The  fifth 
plea :  "  that  said  attachment,  mentioned  in  the  said  plaintiff's 
declaration  was  not  vexatiously,  or  maliciously,  nor  without 
probable  cause  sued  out." 

1.  The  first  two  assignments  of  error  present  for  our  consid- 
eration the  sufficiency  of  these  pleas.  The  plaintiff  in  error  in- 
sists that  they  are  bad  for  duplicity,  but  if  they  are  liable  to  this 
objection,  it  could  only  be  taken  by  special  demurrur,  which  is 
not  allowed  in  this  State. — Stiles  v.  Lacy,  7  Ala.  17.  They 
present  however,  a  substantial  defence  to  the  action,  and  were 
therefore  properly  sustained. 

2.  Before  going  more  at  large  into  the  consideration  of  the 
numerous  questions  presented  by  this  record,  it  is  proper  to  no- 
tice an  objection  raised  by  the  defendant  in  error,  which,  if  his 
position  be  correct,  will  render  any  inquiry  into  the  errors  as- 
signed unnecessary.  It  is  insisted  by  him  that  the  declaration 
to  which  he  demurred  contains  no  ground  of  action,  and  that 
however  many  errors  may  have  intervened,  this  court  should 
not  reverse,  for  the  reason  that  the  plaintiff  has  not  been  injured. 
We  have  looked  into  the  declaration,  and  feci  constrained  to  hold 
that  both  counts  are  fatally  defective.  Conceding  that  this  is  an 
action  based  uj)on  the  common  law  right  to  recover  for  the  in- 
jury sustained  in  consequence  of  the  wrongful,  malicious,  and 
vexatious  use  of  the  process  of  the  courts  of  Mississippi,  and 
further  conceding  that  the  common  law  must  be  presumed  to  be 
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in  force  in  that  State,  no  statute  having  been  produced  in  any 
way  affecting  this  action,  yet  the  declaration  is  fatally  defective 
in  failing  to  connect  the  defendant  below  with  the  issuance  or  ex- 
ecution of  any  process  known  to  the  common  law,  in  conse- 
quence of  the  issuance  or  execution  of  which  the  injury  com- 
plained of  accrued.  It  is  avered  that  he  caused  and  procured 
to  be  sued  out,  wrongfully,  maliciously,  &c.,  an  attachment 
against  the  plaintiff,  which  attachment  was  issued  by  one  Gai- 
ther,  an  acting  justice  of  the  peace  for  Itawamba  county,  in  the 
State  of  Mississippi,  and  that  afterwards  the  said  writ  of  attach- 
ment was  placed  in  the  hands  of  one  James,  then  sheriff  of  said 
county,  &c.  Now  assuming  the  common  law  to  be  in  force  in 
that  State,  the  writ  of  attachment,  as  a  summary  process  used  by 
us  for  the  collection  of  debts,  being  unknown  to  the  common 
law,  and  the  justice  of  the  peace  having  by  that  law  no  civil  ju- 
risdiction, the  process  issued  by  him,  as  described  in  the  decla- 
ration, was  no  more  than  so  much  waste  paper.  The  sheriff,  by 
the  common  law,  would  have  been  a  trespasser,  had  he  executed 
it  by  a  seizure  of  the  property  in  obedience  to  its  mandate.  But 
the  declaration  not  only  fails  to  show  any  valid  process,  the  abuse 
of  which  by  the  defendant  is  sought  to  be  made  the  foundation 
of  this  action,  but  it  fails  to  show  that  he  delivered  the  writ,  or 
caused  it  to  be  delivered  to  the  sheriff,  or  that  he  in  any  way 
participated  in  the  proceedings  which  were  had  under  it  subse- 
quently to  suing  it  out.  Tested  then  by  the  rules  of  the  common 
law,  it  is  very  clear,  that  inasmuch  as  the  defendant  below  is  not 
connected  by  any  averment  with  the  trespass  which  the  sheriff 
committed,  the  declaration  cannot  be  supported. 

3.  Butifthecourthad  sustained  the  demurrer  to  the  declaration 
the  judgment  would  have  been  resjjondeas  ouster.  The  plaintiff 
could  then  have  amended  his  declaration,  and  have  avered  the 
authority,  in  virtue  of  which  such  process  as  was  charged  to  have 
been  issued  by  the  justice  was  awarded,  &c.  Is  it  the  correct 
practice,  when  the  verdict  is  for  the  defendant,  to  refuse  to  re- 
verse, for  the  reason  that  a  demurrer  was  taken  to  the  declaration 
by  the  defendant  and  improperly  overruled?  We  think  not.  If 
the  entire  record  affirmatively  show  that  the  plaintiff  never  can 
recover,  and  the  matter  which  renders  a  recovery  impracticable 
is  obvious  and  undisputed,  the  court  will  not  reverse  for  other 
errors,  since  it  would  do  an  useless  thing. — Brock  et  al.  v.  Ybung, 
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4  Ala.  584.  The  case  of  Caruthers  &  Kinkle  v.  Mardis,  adtnV, 
3  Ala.  599,  is  in  principle  similar  to  the  one  before  us,  where  the 
court  reversed  and  remanded.  We  must  then  look  further  into 
the  record. 

4.  It  is,  however,  unnecessary  to  examine  critically  each  of 
the  other  errors  assigned.  The  law  which  applies  to  most  of 
them  will  be  found  settled  in  the  cases  of  Donnel  v.  Jones,  13 
Ala.  490,  and  17  ib.  It  is  very  clear  that  much  of  the  tes- 
timony offered  was  matter  of  opinion  merely,  the  witnesses 
stating  no  facts  which  would  enable  the  jury  to  form  a  correct 
conclusion  for  themselves.  Such  are  the  opinions  or  conclu- 
sions deposed  to  in  respect  to  the  damage  and  the  sacrifice  sus- 
tained by  the  plaintiff,  in  consequence  of  the  attachment,  and  of 
forced  sales  under  it.  Such  testimony  was  properly  rejected  ; 
but  it  is  equally  clear  that  a  portion  of  the  testimony  excluded 
by  the  County  Court  was  proper,  and  ought  lo  have  been  ad- 
mitted. The  proof  made  by  several  of  the  witnesses  of  expen- 
ses incurred  in  defending  against  the  attachment  should  have 
been  allowed.  The  witnesses,  James  and  Colhan,  both  state 
certain  sums  thus  expended. 

In  cases  where  malice  is  the  gist  of  the  action  and  vindictive 
damages  recoverable,  the  fees  paid  to  counsel  for  defending  die 
original  suit,  if  reasonable  and  necessarily  incurred,  may  be 
proven  and  taken  into  consideration  by  the  jury  in  the  assess- 
ment of  damages.  1  am  aware  there  is  some  conflict  of  autho- 
rity on  this  point,  but  I  can  readily  perceive  the  justice  and 
good  sense  of  the  rule  which  requires  a  party,  who  wantonly 
and  maliciously  abuses  the  process  of  the  court,  or  sues  out  an 
attachment  for  the  purpose  of  vexing  and  harrassing  the  defend- 
ant without  probable  cause  therefor,  to  make  good  his  losses 
and  to  furnish  complete  reparation  and  indemnity  for  the  injury 
his  malice  has  occasioned. — See  Sedgw.  on  Dam.  99,  and  notes. 
The  case  of  Sandback  v.  Tliomas,  1  Stark.  30G,  asserts  this 
principle,  and  although  the  English  courts  have  refused  to  fol- 
low it,  they  have  uniformly,  in  some  cases  directly,  and  in  others 
indirectly,  admitted  its  correctness.  The  King's  Bench  had,  how- 
ever, decided  otherwise,  and  the  point  was  considered  res  adju- 
d'tcata. — Grace  v.  Morgan,  2  Bing.(iN.C.)  534.  But  in  the  case, 
of  Hadden  v.  Mills,  4  C.  &  P.  48G ;  (S.  C.  19  Eng.  C.  L.  U. 
437,)  which  is  a  case  almost  identical  in  its  main  features  with 
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the  one  at  bar,  Tindal,  C.  J.,  told  the  jury  that  if  they  found 
for  the  plaintiff,  they  might,  in  estimating  the  damages,  give  him 
the  extra  cost  not  allowed  in  taxation,  and  some  moderate  com- 
pensation for  the  trouble  and  anxiety  occasioned  by  the  action. 
5.  The  counsel  for  the  plaintiff  insists  that  the  effect  of  the 
judgment  in  the  attachment  cause  is  to  estop  the  defendant  in 
this  suit,  and  operates  so  as  to  preclude  him  from  introducing 
evidence  to  show  that  there  was  an  indebtedness.  We  do  not 
assent  to  this  proposition.  He  may  show  there  was  probable 
cause,  and  to  this  end  may  introduce  his  notes  and  prove  the 
promise  of  the  defendant  in  the  original  suit  to  pay  the  demand, 
as  deposed  to  by  Cummings.  The  judgment  of  acquittal  may 
l)ave  been  obtained  on  various  grounds,  and  in  this  suit  does 
not  preclude  the  defendant  from  going  into  all  the  proof  show- 
ing the  causes  which  existed  for  suing  out  the  attachment,  and 
explanatory  of  his  conduct  and  motives  as  showing  an  absence 
of  malice.  The  case  of  Hadden  v.  Mills,  supra,  is  in  point. 
That  was  an  action  for  arresting  and  holding  the  party  to  bail, 
without  reasonable  or  probable  cause.  The  suit  was  upon  a 
bill  for  c£50,  and  the  defendant  had  judgment.  Tindal,  C.  J., 
said,  "  The  judgment  alone  would  not  be  sufficient.  I  think 
that  what  was  admissible  in  an  action  on  the  bill,  is  admissible 
also  in  the  present  action."  It  is  very  clear  that  if  the  plaintiff 
would  be  entitled  to  go  into  such  proof,  the  defendant  might 
also  do  it,  otherwise  he  could  not  explain  or  rebut  the  proof 
adduced  against  him. — See,  also,  McMaban  v.  Armstrong,  2 
S.  &  P.  151;  White  v.  Wiley,  17  Ala.  169.  In  Jones  v.  Kirk- 
sey,  10  Ala.  S39,  the  plaintiff  in  the  original  suit  had  obtained  a 
judgment  for  the  whole  of  the  demand  sued  upon,  and  it  was 
held  that  it  was  not  competent  for  the  other  party  to  show  in  an 
action  for  wrongfully,  &c.  suing  out  the  attachment,  that  the 
amount  recovered  was  for  usury.  In  other  words,  the  court 
say  the  judgment,  which  ascertains  the  demand,  is  conclusive 
evidence  of  probable  cause,  until  it  is  reversed  or  vacated.  But 
in  the  case  before  us  the  judgment  ascertains  nothing,  save  that 
the  defendant  shall  be  discharged  from  the  suit  and  recover  his 
costs,  &c.  The  question  in  this  case  is  not  whether  a  demand 
shall  be  recovered,  upon  which  a  jury  has  heretofore  passed,  and 
the  court  upon  their  verdict  has  considered,  siiall  not  be  re- 
covered ;  it  is,  whether  the  plaintiff  in  the  original  suit   had 
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reasonable  or  probable  cause  for  instituting  the  proceeding,  and 
if  he  iiad  not,  whether  he  was  influenced  by  malice.  Any  evi- 
dence then,  which  goes  to  establish  the  existence  of  the  demand 
at  the  time  the  attachment  was  issued,  tends  to  prove  probable 
cause,  and  to  rebut  the  presumption  of  malice,  which  would 
arise  from  the  discharge  of  the  defendant  in  the  attachment  suit. 
When  probable  cause  has  been  affirmatively  established  by  the 
judgment,  as  in  Jones  v.  Kirksey,  the  question  as  to  malice 
does  not  arise.  These  views,  without  a  particular  application 
of  them  by  us  to  each  portion  of  the  testimony,  will  be  suffi- 
cient to  direct  the  further  progress  of  this  cause. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


INDEX. 


1.  Humphreys  and  Hurthpkfcy  are  not  the  same  names  either  in  spelling 
or  sdund,  and  it  is  good  matter  in  abatement  that  the  defendant  is  de- 
clared against  by  the  former,  when  his  true  sur-name  is  the  latter — 
Humphrey  t.  WiiUeriy  30 

2.  A  plea  in  abatement,  which  sets  up  new  matter,  should  conclude  with 
a  verification,  and  where  it  fails  to  do  so,  is  fatally  defective.  lb. 

3.  In  this  State,  defects  in  pleas  in  abatement  are  reached  as  at  common 
law  by  general  demurrer.  The  statute  abolishing  special  demurrers  has 
no  application  to  sach  pleas.  lb. 

4.  The  variance  between  the  names  Edmundson  and  EJmindson  is  too 
imperceptible  to  support  a  plea  in  abatement. — Edmundson  v.  Slate,  179 

5.  The  law  knows  of  but  one  Christian  name.  The  insertion  or  omission 
of  a  middle  name  is  therefore  immaterial,  and  may  be  disregarded,     lb. 

6.  The  pendency  of  a  suit  for  the  same  cause  of  action  in  a  court  having 
no  jurisdiction  is  not  sufficient  to  abate  a  subsequent  suit  instituted  in  a 
court  that  has  the  rightful  jurisdiction. — Rood  v.  Eslaxa,  4S0 

ACTION. 

1.  A  writ  of  error  bond  without  security  does  not  operate  as  a  supersedeas 
of  the  judgment,  and  in  taking  such  bond  the  clerk  commits  no  such 
breach  of  duty  as  will  support  an  action  against  him. —  Williams  v. 
Hart,  102 

2.  If  an  executor  or  administrator  lends  the  money  or  choses  in  action  t)f 
the  estate,  without  authority  to  do  so,  it  is  a  conversion  for  which  he 
becomes  personally  liable,  and  he  may  in  such  case  pue  on  the  contract 
in  his  own  name,  notwithstanding  he  has  resigned  or  been  removed  from 

'  the  administration,  unless  it  be  shown  that  he  has  in  some  way  been  dis- 
charged from  the  liability  thus  incurred. —  Tomkics  ct  al.  v.  Reynolds,  109 

8.  A  sheriff  who,  after  a  seizure  under  attachment  of  the  goods  of  the  de- 
fendant,  wrongfully  releases  the  levy  and  abandons  their  custody,  is 
guilty  of  a  malfeasance  for  which  an  action  will  lie  in  favor  of  the  plain- 
tiff.—GrT^/i  v.  Isbcll,  184 

4.  If  a  bailee,  asserting  no  title  in  himself,  in,  good  faith  restores  the  pro- 
perty to  the  bailor  in  accordance  with  the  express  or  implied  terms  of 
tho  bailment,  before  he  is  notified  that  the  true  owner  Trill  look  to  him 
54 
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for  it,  no  action  can  be  nidintained  against  him  either  for  the  property 
or  its  value. — Nelson  v.  Icerscn,  21G 

'>.  An  administratrix,  who  has  been  -wrongfully  dispossessed  of  slaves  be- 
longing to  the  estate,  may  maintain  an  action  of  detinue  for  tieai  in  her 
individuiil  name. —  Walkers.  Laudercfo'e,  359 

ti.  A  deputy  sheriff  is  not  liable  to  a  plaintiff  in  attachment  for  fiiiling  to 
require  sufficient  security  on  the  replevy  bond  taken  by  him  for  goods 
seized  under  the  attachment. — Pond  v.  Vanderveer,  426 

7.  A  deputy  clerk  in  this  State  is  liable  to  his  principal  alone  for  a  default 
committed,  whilst  acting  witliin  the  scope  of  his  duties  and  in  the  nani& 
of  the  principal. — rSnedicor  v.  Davis,  472 

8.  Where  assets  of  the  estate  have  been  fraudalently  disposed  of  by  the 
administrator  in  chief  without  eonsi<ieration,  an  administrator  de  lovis 
non,  if  they  can  be  identified,  may  recover  them  in  an  action  at  law. — 
Sw'-nk's  Adm'rv.  Snodgrass,  653 

9.  A  conversion  of  property  by  two  gives  the  owner  a  joint  cause  of  action 
against  them,  within  the  meaning  of  the  statute  of  1897,  and  if  they  live 
in  different  counties,  he  may  sue  both  in  the  county  in  which  either  re- 
sides.—  IVlUiamson  ^'  Arringlon  v.  Howell  el  al.  830 

ADMIRALTY  JURISDICTION. 

1,  Under  the  41st  rule  of  practice  in  the  courts  of  the  United  States  io 
causes  of  admiralty  and  maritime  jurisdiction  on  the  instance  side 
of  the  court,  the  marshal  in  the  sale  of  property  condemned  acts  im- 
mediately under  the  decree  and  order  of  the  court. — Smith,  Duln^y  8^ 
Co.  el  al.  v.  Armislcad,  282 

ADVERSE  POSSESSION. 

1.  The  possession  of  a  vendee  under  a  bond  for  titles  is  not  adverse  to  his 
vendor,  and  cannot  prevent  the  lien  of  a  judgment,  rendered  against  the 
latter  during  its  continuance,  from  attaching  to  the  land  — SeUe:s  ^ 
Cook  V.  Hayes,  749 

AFFIRMANCj:  ON  CERTIFICATE. 

1.  A  certificate,  whiah  omits  to  show  the  time  at  which  the  writ  of  error 
issued  and  the  term  to  which  it  is  returnable,  ig  insufficient  to  authorise 
an  affirmance  of  the  judgment. —  Tardy  v.  Murry  ^'Durand,  Ex'rs,  585 

2.  If  a  writ  of  error  be  not  returned  to  the  term  to  which  it  issued,  but  is 
abandoned,  by  the  partj  afterwards  saing  out  a  new  oae  returnable  to 
a  subsequent  term,  it  becomes  a  nullity,  and  a  certificate  issued  on  it, 
pending  the  second  writ>  will  not  authorise  an  affirmance  of  the  judg- 
ment, lb.. 

ALTERNATION  OF  JUDGES. 
See  CoNSTiTCTiONAL  Law,  2. 
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1.  M.  and  others  as  his  securities  executed  a  forthcoming  bond  payable 
to  Jacob  A.  Tubcrncy,  conditioned  to  pay  to  the  sheiii"  the  amount  of 
an  execution  ia  his  hande  in  favor  of  Jacob  A .  Flournoy,  or  to  deliver 
to  him  certain  property  on  which  it  had  been  levied :  Held — 

2.  That  the  bond  is  not  amendable  -without  the  consent  of  the  obligors. 
Flournoy  v.  Mims  el  als.  36 

2.  A  record  cannot  be  amended  by  proof  of  matters  dehors  the  record. — 
Kitchen  Y.  Moye  el  al.  143 

APPEALS  FROM  JUSTICES. 

1 .  On  an  appeal  from  a  justice  of  the  peace  to  the  Circuit  Court,  the  amount 
of  the  recovery  before  the  justice,  and  not  the  amount  claimed,  must  be 
looked  to  to  determine  the  question  of  jurisdiction. — Rvse  v.  Thomp- 
son, 628 

2.  If  the  statement  or  declaration  filed  in  the  Circuit  Court  shows  the  want 
of  jurisdiction,  the  defendant  should  demur.  A  plea  to  the  merits  is  a 
waiver  of  the  otgection.  lb. 

APPROPRIATION  OF  PAYMENTS. 

I.  Where  a  collector  of  taxes  holds  the  office  for  two  successive  years,  and 
gives  bonds  w  ith  different  securities,  the  treasurer  cannot,  even  with  the 
concurrence  of  the  collector,  appropriate  money,  whicb  he  knows  has 
been  collected  on  the  assessment  of  one  year,  to  the  discharge  of  a  bal- 
ance due  on  the  other,  without  the  assent  of  the  sureties,  whose  rights 
are  to  be  prejudiced.  Such  a  case  presents  an  exception  to  the  general 
role  applicable  to  the  appropriation  of  payments. — Boring.et  al.  v.  Wil- 
Uams,  Treas'r,  •   510 

ARBITRATION  AND  AWARD. 

1.  Attornies  at  law  may  submit  matters  in  litigation  in  a  cause,  in  which 
they  are  engaged,  t©  arbitration,  and  consent  of  record  that  the  award 
be  made  the  judgment  of  the  court. — Beverly  el  als.  v.  Stephens,      701 

ASSIGNMENT— DEED  OF. 

1.  A  deed  of  assignment  by  an  insolvent  debtor,  w^hich  provides  that  the 
prefered  creditors  are  not  to  enjoy  its  benefits,  unless  they  accept  of  its 
provisions  in  full  Batisfaetion  of  their  debts,  and  that  if  any  of  them  re- 
fuse to  accept,  they  shall  be  excluded,  and  the  pro  rata  share,  to  which 
they  would  have  been  entitled,  had  they  accepted,  nhall  be  paid  to  ano- 
tker  specified  creditor,  and  which  makes  no  provision  as  to  the  dispo- 
sition of  any  surplus  that  may  remain,  in  the  event  all  the  prefered  cred- 
itors should  refuse  to  accept,  after  paying  the  debt  of  the  residuary 
creditor,  is  fraudulent  and  void  on  its  face. —  West,  Oliver  ^-  Co.  v. 
Snodgrasa,  549 

2.  Where  &  deed  of  assignment  is  bencfi'-ial  to  creditors,  their  aspent  will  be 
presumed. —  The  Gortrnor,us(  S^:  r.  Qimpbe'.l  el  ah.  666 
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3.  A  deed  of  assignment  for  the  benefit  of  creditors  is  net  vitiated  by  the 
fraudulent  intent  of  the  grantor  alone.  lb, 

4.  The  validity  of  a  deed  of  assignment  for  the  benefit  of  creditors  cannot 
be  affected  by  the  subsequent  unauthorised  acts  or  admissions  of  the 
grantor,  nor  of  the  trustees,  when  they  hare  no  beneficial  interest  in  the 
property.  lb. 

5.  The  omission  in  a  deed  of  assignment  to  specify  the  property  assigned 
does  not  render  it  fraudulent  on  its  face,  but  is  a  circumstance  merely 
to  be  weighed  by  the  jury  in  determining  the  question  of  fraudulent 
intent. — Broion,  Trustee,  v.  Lyon  t^  O'Neal,  659^ 

6.  Where  the  deed  of  assignment  makes  the  prefered  creditors  parties,  but 
does  not  require  them  to  execute  it,  their  assent  will  be  presumed,  if  the 
deed  is  beneficial  to  them  and  imposes  no  restriction  upon  their  rights.  lb. 

7.  A  deed  of  assignment,  which  devotes  the  property  unconditionally  to 
the  payment  of  debts  of  the  prefered  creditors,  is  complete  and  executed 
as  to  them  immediately  upon  its  delivery,  notwithstanding  it  requires 
the  rest  of  the  grantor's  creditors  to  execute  it  within  six  months  as  a 
condition  to  their  participation  in  the  residue.  lb. 

8.  A  deed  of  assignment,  appropriating  the  property  unconditionally  to 
the  payment  of  certain  prefered  creditors,  and  the  residue,  pari  passv, 
to  all  other  creditors  who  shall  within  six  months  execute  the  deed,  is 
not  vitiated  by  the  iraplisd  reservation  of  such  residue  to  the  grantor,  in 
the  event  the  latter  class  of  creditors  should  fail  or  refuse  to  comply  with 
the  condition  prescribed.  Ih. 

ASSUMPSIT. 

2.  The  owner  of  a  slave  cannot  maintain  assumpsit  for  the  value  of  its 
services  against  one,  who  has  converted  it,  but  who  has  neither  sold  it^ 
nor  received  money  for  its  labor. — -Crotv  v.  Boyd's  Adminislralcrs,     51 

2.  One  tenant  in  common  may  maintain  assumpsit  against  the  other  to  re- 
cover contribution  for  services,  rendered  by  the  former  in  and  about 
their  common  business,  in  pursuance  of  a  contract  or  agreement  between 
them  for  such  services. — Strothcr's  Adm'r  v.  Butler,  733 

3.  If  one  convert  the  chattel  of  another  by  selling  it,  assumpsit  money  had 
and  received  will  lie;  but  a  mere  conversion,  without  a  sale  of  the  chat- 
tel, will  not  authorise  the  owner  to  treat  it  as  sold,  and  maintain  as- 
sumpsit for  Its  value.  76. 

ATTACHMENT. 

1.  The  lien  and  remedy  by  attachment  given  by  the  statute  to  landlords 
depend  on  the  existence  of  the  relation  of  landlord  and  tenant,  and  con- 
sequently cannot  attach  upon  a  crop  which  the  occupant  of  the  land  has 
sold  before,  but  which  is  not  removed  from  the  premises  until  after  the 
.creation  of  the  tenancy. — Haddens  Executors  v.  Potcell,  314 

2.  Where  a  claim  to  property  levied  on  under  attachment  is  dismissed  for 
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want  of  jurisdiction  in  the  court  to  which  it  was  made  returnable,  and 
no  further  steps  are  taken  by  the  claimant  to  assert  his  riglits,  the  levy 
is  sufficient  to  support  a  judgment  by  default  against  the  defendant  in 
the  attachment. —  CampheU  v.  JDuss,  401 

See  Damages,  1, 2. 
Lien,  2. 

ATTORNEYS  AT  LAW. 
See  Arbitration  and  Award,  1. 

BAILOR  AND  BAILEE. 

1.  If  a  bailee,  asserting  no  title  in  himself,  in  good  faith  restores  the  proper- 
ty to  the  bailor  in  accordance  with  the  express  or  implied  terms  of  the 
bailment,  before  he  is  notified  that  the  true  owner  will  look  to  him  for 
it,  no  action  can  be  maiatained  against  him  either  for  the  property  or  its 
value. — Nelson  v.  herson,  216 

BANK  OF  A  RIVER. 

1.  The  hank  of  a  river  is  that  space  of  rising  ground  above  low  water  mark, 
which  is  usually  covered  by  high  water,  and  the  term,  when  used  to  desig- 
nate a  precise  line,  is  vague  and  indefinite. — Howard  v.  IngersoU,     780 

BANICS. 
See  Corporations. 

BANKRUPT  AND  BANKRUPTCY. 

1.  The  light  of  a  bankrupt  to  protect  himself  against  the  payment  of  all 
debts  from  which  he  has  been  ilischarged  is  perfect  and  unquaUfied;  and 
he  may  therefore  supersede  and  quash  an  execntiou  issued  in  a  suit,  to 
which  he  had  not  the  legal  right  to  plead  his  discharge  before  the  judg- 
ment was  rendered  against  him. —  Eivhig  v.  Peck  c^*  dark,  339 

2.  A  set-off  bona  fide  acquired  by  the  maker  against  the  payee  of  a  notCi 
before  notice  of  its  assignment  to  a  third  person,  is  not  defeated  by  the 
subsequent  discharge  of  the  payee  as  a  bankrupt. — Hanvell  v.  Slctl, 
acMr,  372 

3.  Tlie  bankruptcy  of  the  maker  of  a  note  does  not  suspend  the  operation 
of  the  statute  of  limitations. — lb.  372 
See  Djceds  of  Trust,  1. 

BASTARDY— PROCEEDINGS  IN. 

1.  A  married  woman  cannot  prefer  a  complaint  under  the  statute  against 
the  alleged  father  of  a  batitarJ,  of  which  she  has  been  delivered. — Judsic 
ofUte  Co.  Co.  of  Limestone  v.  Ktrr,  328 

BtLLS  OF  EXCIIANQE  AND  PROMISSORY  NOTES. 

1.  Whore  the  drawees  of  a  bill  of  exchange  absent  themselves  from  their 
place  of  business  and  make  no  provision  for  its  payment,  a  presentment 
there  to  their  book-keeper  is  a  sufficient  presentment  to  charge  the 
drawers. — Tiie  Branch  Bank  at  Decatur  v.  Hodges,  42 
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2.  The  holder  of  a  bill  of  cxchiinge  does  not  waive  his  right  of  action  for 
its  non-acceptance  by  afterwards  having  it  presented  and  protested  for 
non-payment.  /'». 

3.  Iq  an  action  on  a  promissory  note,  which  baars  date  on  Sunday,  it  ia 
competent  to  allege  and  prove  that  it  was  ia  fact  executed  and  delivered 
on  a  different  day. — Aldridge  v.  Branch  Bank  al  Decatur,  45 

4.  If  the  holder  of  a  promissory  note  not  regotiable  in  bank  is  ignorant  of 
the  residence  of  the  maker  and  cannot  by  diligent  inquiry  ascertain  it  in 
time  to  sue  to  the  first  court,  it  is  a  sufficient  excuse  for  his  failure  to  do 
so,  and  the  endorser  will  not  be  discharged. — Lindsay  y.  WiUiams,  229 

5.  In  an  action  on  a  promfssory  note  by  the  payee  for  the  use  of  a  bona  fide 
transferree  from  a  prior  beneficial  holder,  the  maker  cannot  set-off  a  de- 
mand against  the  latter,  although  the  note  was  delivered  to  him  and  ho 
was  the  re&l  owner  of  it  at  the  time  of  its  execution. — Sykes,  Ex'r  ^v.  v. 
L'wis,  use  Sfc,  261 

6.  The  delivery  of  a  bond  or  note  to  the  party  in  whom  resides  the  benefi- 
cial interest  is  sufficient,  notwithstanding  the  legal  title  ia  vested  in  an 
other.  lb. 

7.  The  principal  in  a  note  has  no  interest  in  the  subject  matter  of  an  equi- 
table set-off,  which  his  security  has  against  the  payee. — Moore  et  al.  v. 
Moore  et  a!.  631 

8.  The  assignee  of  a  promissory  note,  being  allowed  by  the  statute  to  main- 
tain such  suit  as  the  payee  could  have  done,  may  bring  an  action  of  debt 
on  it  in  his  own  name. — Barclay  v.  Muore,  634 

BONDS. 

1.  If  a  party  who  has  bound  himself  to  execute  title  to  land  so  soon  as 
he  can  obtain  it,  neglects  for  more  than  two  years  to  make  an  effort  to 
procure  the  title,  it  is  prima  facie  a  breach  of  the  condition  of  his  bond. 
Garnett  V.  loe,  74 

2.  The  refusal  of  the  vendor  to  convey  the  land  in  accordance  with  the 
stipulations  of  his  contract,  is  a  breach  of  the  condition  of  the  bond,  not- 
withstanding the  vendee  has  not  presented  him  a  deed  to  execute.      /6. 

3.  The  judgment  in  an  action  on  a  bond  for  the  performance  of  covenants 
should  be  for  the  penalty,  with  nominal  damages  and  costs.  lb. 

4.  Where  the  name  of  P.,  one  of  several  intended  sureties,  is  affixed  to 
a  bond  under  an  authority  which  the  other  sureties  have  at  the  time  an 
cpportunity  of  examining,  and  all  is  done  that  was  contemplated  to 
render  the  bond  efft^ctual,  in  the  absence  of  fraud,  they  cannot  claim 
exemption  from  liability,  because  the  authority  is  defective  and  insuffi. 
cient  fo  bind  P. — McClure  el  als.  v.  Colclovgh  et  afs.  89 

5.  A  bond  given  in  conformity  with  the  statute  (Clay's  Dig.  213,  ^  62,)  for 
the  trial  of  the  right  of  property,  binds  the  security  in  the  event  of  its 
condemnation  for  the  costs  of  the  trial,  although  the  claim  may  not  have 
been  put  in  for  delay. — Robertson,  use  ^r.  v.  Pat'erson,  407 
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6.  Although  the  condition  of  a  bond  given  by  a  public  oflScer  is  more  spc- 
cifii)  than  the  statute  prescribes,  yet  if  it  substantially  conforms  to  the 
requirements  of  the  law  and  imposes  no  additional  obligation,  it  will  bo 
considered  good  as  «  statutory  bond. — Boring  ct  als.  v.  Williams, 
Treai'n,  510 

See  Clerk,  &c.  1. 

CocNTY  Court,  &c.  I. 

DzMCaRER,  L 

Sureties,  1,  5,  0, 

BOUNDARY  LINE  BETWEEN  GEORGIA  AND  ALABAMA. 

1.  The  bank  of  a  river  ia  that  space  of  rising  ground  above  low  water  mark, 
which  is  usually  <javered  by  high  water,  and  the  term,  when  used  to  desig- 
nate a  precise  line,  is  vague  and  indefinite. — Howard  v.  IngirsoU.,    780 

2.  Where  terms,  used  in  a  treaty  or  compact  between  States  or  Nationn, 
are  vague  and  indefinite,  the  nature  of  the  thing  to  which  they  relate 
should  be  looked  to  to  ascertain  what  was  intended,  and  such  cnnstruv- 
tioQ  shoald  fee  jdaced  «pon  them  a8  will  accord  with  reason,  and,  with- 
out injury  to  cither,  subserve  the  eoBTeaience  of  both  the  contracting 
parties.  '  7/. 

3.  Construing  the  articles  of  Cession,  entered  into  on  the  24th  of  April 
1802  between  The  State  of  Georgia  and  The  United  States,  according  tt> 
the  intention  of  the  parties,  htc  water  mark  on  the  west  side  of  the 
Chattahoochee  river,  from  the  point  at  which  it  enters  the  present  Stat« 
of  Florida  to  "the  great  bend"  next  above  the  place  where  the  Uchee 
■creek  empties  into  said  river,  is  the  line  of  separation  between  the  States 
of  Georgia  and  Alabama.  lb. 

BRIDGES. 

1.  The  grant  of  a  license  fey  the  coraraiasioners'  court  to  establish  a  toli 
bridge  is  a  privilege,  in  its  nature  strongly  resembling  a  franchise  granted 
by  the  State,  and  in  general  must  be  governed  by  the  same  principles. — 

Harrell  Sf  Crojl  v.  EUsworih,  el  als.  biO 

2.  Where  the  commissioners'  court  grants  to  a  party  a  license  to  establisli 
a  toll  bridge,  on  a  condition  to  be  performed,  and  he  is  in  possession  oi" 
the  privilege,  his  right  to  its  enjoyment  cannot  be  called  in  question  l>y 
an  individual,  on  the  ground  of  his  failure  to  perform  the  condition.  Such 
a  power  belongs  exclusively  to  the  commissioners'  court>  lb. 

3.  The  5th  section  of  the  act  of  1S39,  which  provides  that  no  licensed  toll 
bridge  or  ferry  shall  be  established  on  the  same  water-course,  within  two 
raile^i,  by  water,  uf  any  toll  bridga  or  ferry  already  established,  was  in- 
tended to  limit  the  power  of  the  commissioners'  court,  and  not  to  enlur;^; 
the  privilege  of  wrong-doers.  Jh. 

4.  Under  the  proviso  to  the  1st  section  of  the  act  of  1839,  relative  to  th« 
establishment  of  toll  bridges  Sic,  any  person  may  eBtablish  a  piiv^tv 
bridge,  but  it  must  be  liuuted  to  his  own  use.  i6 
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5.  A  court  tf  equity  will  grant  a  perpetual  injunction  to  restrain  the  o-wner 
of  a  private  bridge  fronj  permitting  travellers  &c.,  subject  to  tlie  payment 
of  toll  at  an  established  bridge,  to  pass  over  his  bridge,  in  violation  of 
the  rights  of  the  proprietor  of  the  esUblithed  bridge,  and  decree  to  the 
latter  a  pecuniary  recompense  for  the  losses  thereby  sustained.  Jb. 

CASE— ACTION  ON. 

1.  In  an  action  for  wrongfully  and  vexatiously  suing  out  an  ancillary  at- 
tachment, a  fraudulent  assignment,  made  by  the  debtor  three  days  after- 
wards, cannot  justify  the  defendant,  unless  the  fraudulent  intent  on  the 
part  of  the  debtor  existed  at  the  time  the  attacLment  issued. — Donncll  v. 
Jones,  et  aL.  G89 

2.  A^i  action  to  recover  damages  for  overflowing  a  mill  is  local,  and  must 
be  instituted  in- a  court  of  the  State  in  which  the  property  is  situated. 
Howard  v.  Ingersoll,  780 

CHAMPERTY. 

1.  A  contract  by  which  an  attorney  is  to  collect  money  for  his  client,  and 
for  hi.s  services  'Ho  retain  on  the  sums  collected  twenty  per  cent,  or  be 
paid  two  hundred  dollars  as  he  shall  elect,"  is  void  for  champerty. — El- 
liot y.  McClelland,  206 

2.  Where  a  client  gives  a  note  to  his  attorney  for  services  to  be  rendered  in 
a  certain  suit,  and  at  the  same  time  executes  an  instrument  by  which 
he  agrees  to  allow  him  one  half  the  damages  that  may  be  recovered,  the 
note  and  agreement  form  but  one  contract,  and  both  are  champertous 
and  void. — Dumas  v.  Smilkf  305. 

CHANCERY. 

1.  A  court  of  chancery  will  entertain  a  bill  filed  for  the  discovery  of  as- 
sets, which  an  administrator  has  failed  to  return  in  his  inventory,  and 
having  jurisdiction  for  that  purpose,  should  go  on  and  close  the  adminis- 
tration.—  Wilson  Sj'  Wife  et  als.  v.  Crook  ct  aL,  Adm'rs,  5a 

2.  A  court  of  chancery  will  not  specifically  enforce  a  contract  or  agreement 
founded  in  mutual  mistake,  when,  it  would  materially  affect  the  rights 
of  the  defendant. — James  et  al.  v.  The  Bank  of  the  Slate  of  Ala.        C9 

3.  Equity  looks  rather  to  the  spirit  and  intention  of  the  jiarlies  than  to  the 
words  in  which  a  contract  or  agreement  is  expressed,  and  will  give  such 
construction  to  it  as  is  consistent  with  that  intent  and  the  equity  of  the 
case.  lb. 

4.  Where  the  jurisdiction  of  the  Orphans'  Court  in  the  grant  of  adminis- 
tration has  rightfully  attached,  its  action  is  not  void,  and  a  court  tf 
chancery  cannot,  in  a  collateral  proceeding,  go  behind  it  for  the  purpose 
of  enquiring  whether  the  letters  were  preperly  or  improperly  granted. — 
Savaoe,  Admx,  v.  Benhum  Adv^Hr,  el  als.  119 

5.  The  interest  of  the  survivor  in  his  deceased  partner's  share  of  real  es- 
tate held  Ln  the  name  of  the  firm,  is  equitable  merely,  and  one  who  pur- 
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chases  it  under  a  judgment  and  execution  at  law  against  the  survivor, 
acquires  no  such  title  as  a  court  of  equity  will  enforce. — Lang^s  Heirs 
V.  Waring,  Survivor,  145 

6.  When  a  tenant  for  life  has  conveyed  the  slaves  absolutely  to  different 
persons,  who  clai  ji  the  entire  title  and  deny  that  of  the  remainder-men, 
a  court  of  equity  will  interpose  and  secure  to  them  the  future  enjoyment 
of  their  rights. — Lyde  el  als.  v.  Taylor  el  als.  270 

7.  W.  S.  sold  IGO  acres  of  land  to  J.S.  and  agreed  to  deliver  possession  and 
execute  title  on  a  certain  day  upon  the  payment  of  the  purchase  money, 
but  before  the  day  arrived  W.  S.  died,  whereupon  his  widow  continued 
to  occupy  and  cultivate  47  acres  of  the  premises  for  several  years  and 
until  her  dower  was  assigned  her.  On  a  bill  filed  by  J.  S.  and  P.  his 
intermediate  assignee,  against  the  heirs  and  administrators  of  W.  S.,  to 
enjoin  the  collection  of  the  purchase  money,  for  a  specific  execution  of 
the  contract,  so  far  as  it  could  be  performed,  for  an  account  of  rents,  and 
for  an  abatement  of  the  price  contracted  to  be  paid,  because  of  .the  dower 
incumbrance — Held — 

1.  That  J.  S.  cannot  be  allowed  a  gross  sum  as  the  supposed  present 
value  of  the  dower  interest,  but  should  be  relieved  from  the  payment 
of  one-third  the  value  of  the  land  at  the  time  of  the  contract  until  the 
death  of  the  do wress,  on  his  securing  its  ultimate  payment,  without 
interest,  by  a  lien  on  the  land. 

2.  That  if  the  widow  occupied  and  cultivated  only  that  portion  of  the 
land  which  was  afterwards  assigned  her  as  dower,  no  compensation 
should  be  allowed  the  vendee  for  rent,  since  the  interest  on  the  value 
of  such  portion  would  be  a  set-off  against  the  dower. — Springle's 
Hdrs  and  AdnCrs  v.  Shields  ^-  Paulling,  295 

8.  The  purchase  by  an  administrator  at  his  own  sale,  to  be  valid,  must  be 
fair  and  bona  fide.  If  it  appear  that  he  purchased  the  property  at  less 
than  its  value,  has  never  accounted  for  the  proceeds,  and  is  insolvent,  a 
court  of  chancery  will  set  aside  the  sale  not  only  as  against  him,  but  as 
against  purchasers  under  hira  with  notice. — McCarLmy  et  als.  v.  Cal- 
houn el  al.  301 

9.  If  a  tender  be  made  io  the  bill  of  a  judgment  creditor  to  redeem  the 
lands  of  his  debtor,  it  is  sufficient  to  authorise  a  court  of  equity  to  decree 
the  redemption,  although  no  tender  was  made  before  the  filing  of  the  bill; 
but  in  such  case  should  the  defendant  concede  the  complainant's  right  to 
redeem,  the  court,  in  the  exorcise  of  a  sound  discretion,  would  scarcely 
fail  to  tax  the  latter  with  the  costs. — Freeman  i^  Warren  v.  Jordan,  500 

10.  Where  the  action  of  the  court  is  necessary  to  ascertain  what  sura  is  to 
be  paid,  an  offer  by  the  complumnnt  to  pay  such  sum  as  the  chancellor 
may  decree,  and  to  bring  the  same  into  court,  is  sufficient  to  entitle  him 
to  its  aid.  lb. 

11.  'NViierc  a  father,  intending  to  provide  a  support  and  maintenance  for 
bis  daughter,  then  tbo  wife  cf  an  improvident  husband,  instructs  an  at- 
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torney,  so  to  draft  a  deed  as  to  secure  the  property  to  her  sole  and  sepa- 
rate use,  which,  however,  by  mistake  or  accident  he  faiU  to  accomplish, 
a  court  of  equity  will  refurm  the  deed  as  against  judgment  creditors  of 
the  husband,  who  have  caused  executions  to  be  levied  on  the  property. 
Slone^  Trustee,  v.  Hale  ct  al.  557 

12.  Equity  will  not  impute  laches  to  a  party  seeking  the  correction  of  an 
alleged  mistake,  until  after  its  discovery.  Ih, 

13.  Where  the  trustee  named  in  a  deed  holds  the  naked  legal  title,  trithout 
any  beneficial  interest  in  the  property,  the  cestui  que  trust  is  the  proper 
party  to  apply  to  a  court  of  equity  for  the  correction  of  an  alleged  mis- 
take in  the  drawing  of  the  deed;  and  a  bill  filed  for  that  purpose  by  the 
trustee  alone^  is  wanting  in  equity  and  should  be  dismissed.  lb. 

14.  A  court  of  equity  will  grant  a  perpetual  injunction  to  restrain  the 
owner  of  a  private  bridge  from  permitting  travellers  &c.,  subject  to  the 
payment  of  toll  at  an  established  bridge,  to  pass  over  his  bridge,  in  vio- 
lation of  the  rights  of  the  proprietor  of  the  established  bridge,  and  de- 
cree to  the  latter  a  pecuniary  recompense  for  the  losses  thereby  sus- 
tained.— Harrell  &f  Crofi  v.  EilsivotUi  el  als.  570 

15.  Where  two  join  in  a  bill  as  complainants/  both  must  have  an  interest 
in  the  subject  matter  in  controversy,  and  both  be  entitled  to  refief,  other- 
wise the  bill  will  be  dismissed. — Moore  el  al.  v.  Moore  el  als.  631 

16.  A  court  of  equity  will  interfere  and  open  a  stated  account  between  a 
principal  and  his  agent,  where  it  is  shown  that  the  former  is  of  a  weak 
and  confiding  mind,  and  that  undue  advantage  has  been  taken  of  him. 
Remberl  ^  Hale,  Adai'rs^  v.  Brown,  667 

17.  A  court  of  equity  will  not  relieve  against  a  judgment  at  law,  where  the 
relief  sought  is  predicated  on  a  defence  equally  available  at  law,  unless 
some  special  ground  is  shown  for  its  interference. — Foster  v.  The  State 
Bank,  672 

18.  Where  a  party  has  availed  himself  in  a  court  of  law  of  a  defence,  which 
may  be  properly  tried  in  that  court,  and  failed  for  want  of  proof,  he  can- 
not retry  the  same  matter  in  a  court  of  equity,  without  showing  some 
special  ground  for  its  interference. — Powell  v.  Slavart  et  al.  719 

19.  Mutual  accounts  between  the  parties,  if  they  are  not  complicated,  do 
not  furnish  a  sufficient  ground  for  overhauling  ajudgmentatlaw, — more 
especially,  when  they  have  been  submitted  to,  and  passed  upon  by  the 
common  law  cjurt.  lb. 

20.  A  court  of  equity  will  not  relieve  against  a  judgment  at  law,  on  the 
ground,  that  a  witness  for  the  defendant  did  not  testify  on  the  trial  to 
material  facts  within  his  knowledge,  and  as  to  which  he  was  not  exam- 
ined, when,  by  the  exercise  of  proper  diligence,  the  defendant  could  have 
ascertained  what  the  witness  knew,  in  reference  to  the  matters  in  contro- 
versy, lb. 

21.  Where  a  defendant  at  law  desires  a  discovery  from  the  plaintiff,  he 
bhould  file  his  bill,  or  exhibit  interrogatories  under  the  statute,  whilst 
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the  cause  is  at  issue.  If  without  doing  so,  he  takes  the  chance  of  success 
in  a  trial  at  law,  he  mast  abide  its  judgment,  unless  some  other  cpeoial 
ground  of  relief  is  shown,  Jiuthorising  a  resort  to  a  court  of  equity,     lb. 

22.  The  death  of  the  original  counsel  employed  in  the  defence  of  a  cause, 
and  the  want  of  familiarity,  on  the  part  of  the  counsel  that  succeeds 
him,  with  the  grounds  of  defence,  do  not  furtiish  a  sufficient  reason  for 
the  interference  of  a  court  of  equity  with  the  judgment  at  law.         26. 

23.  Whether  the  power  of  compelling  the  husband,  who  has  married  a 
ward  of  the  court,  to  execute  a  settlement,  would  be  exercised  by  the 
courts  of  chancery,  ns  organised  in  this  State,  to  the  same  extent  as  in 
England — Qleke  ? — Chambers  el  als.  v.  Perry,  72<i 

24.  In  such  case,  the  power  of  the  court  over  the  husband  is  exercised  on 
the  ground,  that  the  marriage  is  a  contempt,  and  before  the  husband  can 
be  relieved  of  it,  the  court  will  require  him  to  make  a  proper  settltment 
on  the  wife.  lb. 

25.  The  mere  circumstance,  that  the  guardian  of  a  female  ward  derives  his 
authority  from  a  court  of  chancery,  cannot  reduce  to  a  chose  in  action 
the  ward's  interest  in  the  property  in  his  possession.  lb. 

26.  A  court  of  equity  will  restrain  the  Oi  phans'  Court  from  proceeding  in 
the  final  settlement  of  an  estate,  in  cases  where  matters  of  purely  equi- 
table cognizance  are  to  be  adjudicated,  or  where  a  discovery  is  neces- 
sary to  ascertain  facts,  which  cannot  be  established  otherwise. — Hurton, 
AdmWy  v.  MoseUy,  AdnCr^  794 

27.  The  remedy  in  equity  against  the  wife,  to  charge  her  separate  estate 
with  the  payment  of  debts  contracted  by  her  jointly  with  her  husband, 
is  rndependcnt  of  the  legal  remedy  against  the  husband,  and  may  be  re- 
sorted to,  although  such  legal  remedy  has  not  been  exhausted. — Brad- 
ford Sf  Wife  v.  Greenway,  Henry  ^*  Smith,  797 

CUANCERY  PLEADING  AND  PRACTICE. 

1.  If  an  answer  contains  a  response  to  any  one  of  the  material  ailegations 
of  the  bill,  it  cannot  be  stricken  from  the  file,  but  the  complainant  should 
except  to  it,  if  be  deems  it  insufficient. — May,  Tindall  et  al.  t.  Wil- 
liams, 23 

2.  Where  io  closing  an  administration  in  chancery,  it  is  found  necessary  to 
sell  the  real  estate  for  the  payment  of  debts,  the  chancellor  can  order 
them  to  be  sold,  ajs  near  as  may  be,  in  the  manner  prescribed  by  st^atute 
f;»r  sales  in  similar  cases  under  an  order  of  the  Orphans  Court. —  WiUun 
If  Wife  el  als.  ▼.  Crook  el  al.,  Adm'rs,  59 

3.  It  is  not  a  good  cause  to  strike  an  answer  from  the  file,  that  it  omits  the 
name  of  one  of  the  defendants  in  the  title  of  (he  case,  nor  that  it  is  in- 
terlined in  a  material  part,  unless  it  appears  that  the  interlineation  was 
made  after  the  answer  was  sworn  to,  or  some  other  irregularity  inter- 
vened.--iW<  Lure  el  als.  V.  CoUlough  el  als,  89 

4.  It  is  not  enough  that  a  defendant  answers  the  charges  of  the  bill  lite- 
rally :  He  must  go  further  and  confess  or  traverse  the  substance  of  each. 
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But  a  general  denial  of  a  material  allegation,  although  it  might  be  held  in- 
suffi  _'ient,  if  excepted  to,  cannot  be  regarded  because  of  its  insufiBciency, 
as  an  admission  of  the  truth  of  the  allegation. — Savage,  Adm'x,  v.  Ben- 
ham,  Adni'r,  et  als.  119 

5.  Afcer  a  decree  pro  confesso,  the  party  in  contempt  is  not  entitled  to  no- 
tice of  the  filing  of  interrogatories,  nor  is  it  necessary  that  they  should 
remain  on  file  ten  days  prior  to  the  issuance  of  a  commission. — Allkisson 
V.  Attkishon,  256 

6.  Where  a  party  in  a  chancery  suit  proceeds  to  examine  a  witness,  whom 
he  knows  to  be  interested,  the  deposition  cannot  be  excluded  at  his  in- 
stance on  the  sole  ground  of  the  incompetency  of  the  witness. — Lyde  et 
als.  V,  Taylor  et  als.  270 

7.  Where  inquiries  as  to  compensation  or  damages  do  not  involve  much 
complexity  of  facts  or  amounts,  an  issue  of  quantum  damnijicatus  is  not 
necessary,  but  the  usual  course  is  to  refer  the  matter  to  the  register  and 
master. — Springie's  Heirs  and  AdrrCrs  v.  Shi  Ids  ^PauUing,  295 

8.  Where  the  defendant  in  a  bill  which  prays  for  a  specific  performance, 
or  compensation,  if  it  cannot  be  done,  is  called  upon  to  produce  his  title 
and  fails  to  do  so,  it  is  not  error  to  grant  the  alternate  relief.  lb. 

9.  A  Court  of  Chancery  should  seldom  exercise  proprio  jure  its  discretion- 
ary power  of  dismissing  a  bill  for  multifariousness,  but  should  it  do  so, 
and  the  bill  be  found  liable  to  that  objection,  an  appellate  court  cannot 
reverse  the  decree. — Ftlder  el  als.  v.  Davis  et  als.  418 

10.  After  a  decree  ^ro  confesso  is  regularly  entered,  the  complainant  under 
the  tenth  rule  for  the  regulation  of  chancery  practice,  has  the  right  to 
take  testimony  ex  parte. — Jordan  v.  Jordan,  by  next  friend,  S^-c.        466 

11.  In  suits  in  chancery  against  non-residents,  who  have  not  submitted  to 
the  jurisdiction  of  the  court,  the  bond  required  by  the  statute  must  be 
executed,  otherwise  a  decree  against  them  cannot  be  sustained. — Roic- 
land  et  al.  v.  Day,  681 

12.  Where,  after  a  bill  has  been  amended,  a  commission  issues  to  take  the 
answer  of  a  non-resident  defendant  then  in  default,  and  the  defendant 
answers  generally,  without  specifying  whether  it  is  to  the  original  or 
amended  bill,  or  to  both,  it  will  be  intended  that  the  answer  is  to  the 
bill  in  the  condition  in  which  it  was  at  the  time  the  commission  issued, 
and  the  previous  default  consequently  must  be  considered  as  cui-ed. — 
Hanson  Sf  Moore  v.  Patterson  et  al.  738 

13.  Where  the  record  fails  to  show,  either  by  recitals  ia  the  decree  or  other- 
wise, that  publication  was  made  in  the  mode  pointed  out  in  the  40th 
Rule  of  Chancery  Practice,  a  mere  statement  in  the  decree,  that  publica- 
tion Has  made  "in  the  terms  of  the  law,"  is  insufiicient  to  sustain  a  de- 
cree pro  confesso  against  a  non-resident  defendant.  lb. 

14.  Where  the  bill  alleges  that  certain  judgments,  against  which  it  seeks 
relief,  have  been  fully  paid  oflF  and  satisfied  by  the  transfer  of  land  claims  • 
on  a  company  in  the  State  of  Texas  to  the  duly  authorised  agent  of  the 
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plaintiff,  and  the  answer,  admitting  the  transfer,  insists  that  the  agent 
was  only  authorised  to  receive  good  and  valid  claims,  and  that  those 
transfered  were  not  of  that  character,  but  were  fraudulent,  &c.,  the 
matter  thus  set  up  is  irresponsive  to  the  allegation  and  must  be  proved,  lb. 

15.  If  a  non-resident  defendant  files  his  answer  and  submits  to  the  juris- 
diction of  the  court,  the  complainant  will  not  be  required  to  execute  a 
refunding  bond.  lb. 

16.  A  bill  of  discovery  is  demurrable,  if  it  fail  to  set  forth  with  sufficient 
certainty  the  particular  matter,  of  which  the  discovery  is  sought,  or  to 
show  that  the  answer  of  the  defendant  is  essential,  and  that  he  is  capa- 
ble of  making  the  discovery  needed. — Hortuv,  AdmWy  v.  Moseley, 
Adm'r,  794 

17.  Where  the  annual  proceeds  of  the  separate  estate  of  a  married  woman 
are  insufficient  to  discharge,  within  a  reasonable  time,  a  debt  with  which 
such  estate  is  chargeable,  the  chancellor  may  properly  decree  a  sale  of 
the  property  itself. — Bradford  Sf  Wife  v.  Grunway,  Henry  ^' Smith,  797 
Sec  Depositions,  3,  4,  5,  6. 

Evidence,  3. 
Injunction. 

MULTITAB  lOUSN  ESS. 

CHOSE  IN  ACTION. 

1.  Personal  property  of  a  female  ward  in  the  possession  of  her  guardian 
is  not  a  chose  in  action,  but  property  in  the  possession  of  the  ward,  and, 
on  her  marriage,  vests,  co  inslanli,  in  the  husband. — Chambers  el  als.  v. 
Perry,  726 

2.  The  fact,  that  personal  property  is  held  by  a  guardian,  in  common  for 
several  wards,  does  not  reduce  the  interest  of  each  to  a  chose  in  action, 
but  as  to  each  it  is  regarded  as  property  in  possession.  lb. 

3.  The  mere  circumstance,  that  the  guardian  of  a  female  ward  derives  his 
authority  from  a  court  ot  chancery,  cannot  reduce  to  a  chose  in  action 
the  ward's  interest  in  the  property  in  bis  possession.  lb. 

CLERK  AND  DEPUTY. 

1 .  A  writ  of  error  bond  without  security  does  not  operate  as  a  supersedeas 
of  the  judgment,  and  in  taking  such  bond,  the  clerk  commits  no  such 
breach  of  duty  as  will  support  an  action  against  him. —  Williams  v. 
Hart,  102 

2.  A  defendant,  for  the  purpose  of  superseding  the  judgment  ngalnst  him, 
tendered  to  the  clerk  sufficient  security.  Ilbe' clerk  allowed  the  bond  to 
be  signed  iu  blank,  with  the  understanding  that  he  might  afterwards  fill 
it  up,  but  before  it  was  filled  up,  the  sureties  revoked  the  authority. — 
the  clerk,  however,  under  the  advice  of  counsel,  proceeded  to  fill  up  tho 
bond  and  certified  it  as  a  valid  bond  to  the  Supreme  Court,  where  the 

jud;;ment  was  nffirm-d  against  tho  defendant  and  his  sureties,  with  ten 
per  cent,  damages.    The  sa.-ctios  therc'pc::  filed  a  bill  against  the  plain- 
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tiff  and  clerk  to  reliere  themselves  from  tbe  judgment,  and  obtained  a 
decree  for  a  perpetual  injunction  :  Held — That  the  clerk  is  liable  to  the 
plaintiff  for  the  amount  of  the  original  judgment,  with  interest,  and  for 
such  necessary  costs  as  the  plaintiff  in  good  faith  expended  in  defending 
against  the  chancery  suit.  1h. 

?>.  Whether  the  clerk  is  liable  for  the  ten  per  cent,  damages  to  which  the 
plaintiff  vvould  have  been  entitled  on  the  affirmance  of  the  judgoient  in 
the  Supreme  Court  had  the  bond  been  vaUd— Ql'Ere  ?  lb. 

4.  A  final  judgment  in  favor  of  a  defendant  in  attachment,  unless  super- 
csded  by  writ  of  error  or  appeal,  discharges  the  lien  of  the  attachment, 
and  if  the  sheriff,  having  sold  and  retained  in  his  hands  the  proceeds  of 
the  goods  attached,  afterwards  and  without  notice  pays  them  over  to  the 
defendant,  he  is  not  liable,  notwithstanding  the  plaintiff  may  subse- 
quently sue  out  a  writ  of  error,  procure  a  reversal  of  the  judgment,  and 
ultimatelyobtainajudgmentinhisfavor.— S/icrrorj^,cZA-,v.  Dam,  s/i'^j  312 

5,  A  deputy  clerk  in  this  State  is  liable  to  his  principal  alone  for  a  default 
committed,  whilst  acting  within  the  scope  of  his  duties  and  in  the  name 
of  his  principal. — Sncdicor  v.  Davis,  472 
See  Limitation — Statute  of,  G,  4. 

Sureties,  5,  6. 

COMMISSIONERS'  COURT. 

J .  Where  by  an  act  of  the  Legislature  it  is  made  lawful  for  the  commis- 
sioners' court  of  roads  and  revenue  to  impose  such  tax,  in  addition  to  that 
levied  for  county  purposes,  as  may  be  necessary  to  pay  such  sum  of  mo- 
ney as  commissioners  appointed  to  contract  for  the  erection  of  county 
buildings  had,  in  the  discharge  of  that  duty,  rendered  themselves  liable 
to  pay,  the  latter  have  a  legal  right  to  require  said  court  to  levy  and  col- 
lect a  tax  sufficient  to  discharge  any  liability  that  they  may  have  thus 
incurred.  The  words  "it  shall  be  lawful,"  when  used  in  a  statute,  are 
peremptory,in  those  cases  in  which  the  public  or  individuals  have  a  right 
rfc /Mr*",  that  the  power?  confered  shall  be  exercised. —  2'arver  v.  Tke 
ComnCrs'  Ct.  of  Tallapoosa,  527 

COMMISSION  MERCHANTS. 

1.  A  charge  by  a  commission  merchant  of  five  per  cent.,  in  addition  to  legal 
interest;,  for  accepting  and  advancing  the  money  to  pay  bills  or  drafts 
drawn  on  him  by  his  customers,  if  intended  merely  as  a  fair  compensa- 
tion for  the  ritk,  trouble,  and  expense  incurred,  is  not  usuriovis ;  but 
whether  such  charge  is  so  intended,  or  whether  it  is  designed  as  a  cover 
for  usury,  is  a  question  for  the  determination  of  the  jury  — Br  men  v. 
Harrison  8^'  Robinson,  774 

2.  In  such  case,  proof  of  a  custom  among  commisbion  merchants  in  the 
place  in  which  the  business  is  conducted,  to  charge  the  same  rate  of 
commission,  is  admissible  to  show  the  implied  agretraent  between  the 
parties,  and  the  reasonableness  of  tbe  chargp,  as  a  compensation  for  iht 
risk,  trouble,  aad  expense  incurred.  Ih. 


INDEX.  855 

CONSIDERATION. 

1.  In  a  suit  against  a  third  person  by  the  grantee  in  a  deed  of  trust  to  re- 
cover tlie  property  conveyed,  it  is  not  necessary  to  prove  the  considera- 
tion of  tlie  deed,  until  the  defendant  ha«  shown  that  he  claims  as  a  pur- 
chaser from  or  creditor  of  the  grantor. — Pennington  v.  IVoodallf      685 

2  If  a  security  in  good  faith  assumes  the  payment  of  the  debt,  on  ■which 
he  is  liable,  it  is  a  valid  consideration  for  a  deed  of  trust  executed  to  him 
by  his  principal.  lb. 

CONSTITUTIONAL  LAW. 

1.  A  party  to  a  suit  is  not  compelksd  to  employ  connsel  to  conduct  it,  but 
has  the  constitutional  right  to  appear  in  propria  persona. — May,  Tin- 
dnll  el  al.  v.  IVilliams,  23 

2.  The  proviso  to  the  eighth  section  of  the  act  of  the  14th  Dec.  1810,  rela- 
tive to  the  alternation  of  the  Judges  of  the  Circuit  Courts,  is  directory 
merely  and  does  not  deprive  them  of  the  power  to  hold  successive  courts 
in  any  one  or  more  of  the  counties  of  their  respective  circuits.—  Sfrad- 
ling  <^-  Thomas  v.  Slate,  440 

3.  The  provision  in  the  Constitution  of  the  United  States,  relative  to  the 
right  of  trial  by  jury,  is  restrictive  upon  the  General  Government  only, 
and  dues  not  apply  to  the  States  of  the  Union. — Boring  el  al.  v.  Wil- 
liams, TreasW,  510 

4.  It  is  competent  for  the  Legislature  to  create  an  office,  not  specially  pro- 
vided for  in  the  Constitution,  and  subject  the  incumbent  to  a  trial  for  his 
defaults  without  the  intervention  of  a  jury.  In  such  case,  the  right  of 
trial  by  jury  never  existed,  and  hence  no  constitutional  provision  is 
thereby  violated.  11. 

CONTRACT  AND  AGREKMENT. 

1.  The  agreement  of  a  father,  in  consideration  of  natural  Jove  and  affection 
merely,  to  permit  a  minor  son,  who  continues  under  the  paternal  ro(»f 
as  a  member  of  the  family,  to  cultivate  a  crop  and  receive  its  proceeds,  is 
revocable  by  him  at  any  time,  before  the  crop  is  gathered  and  dis[)0sed 
of  by  the  son. — i>tovall  v.  Johnson,  14 

2.  Where  two  slaves  are  hired  for  a  year  at  a  gross  sum,  the  contract  is 
entire,  and  its  entire  fulfilment  a  condition  precedent  to  its  enforcement; 
If  therelorc  the  owner  take  one  of  them  from  the  service  of  the  hirer 
befure  the  expiration  of  the  term,  without  his  consent,  he  cannot  re- 
cover any  part  of  the  price  contracted  to  be  paid. — Ncsbit  tl  al.  v. 
Dn.w,  379 

•'{.  A  provision  in  a  contract  for  the  hire  of  slaves  that  the  owner  shall 
"deduct  or  account  f»r  all  time  lost  by  sickness  or  olhencisr,"  being  evi- 
dently intended  fi>r  the  benefit  of  the  hirer,  must  be  so  construed  as  to 
effect  tluit  intent,  and  the  terra  othencise  be  taken  to  refer  to  death  9t 
other  cause,  unmixed  with  the  fault  of  either  party,  by  which  the  slaves 
are  rendered  incapable  of  j^rfurming  the  expected  service.  Ih. 

4.  Where  slaves  are  hired  to  work  at  a  saw-mill,  it  is  not  a  breach  of  the 
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contract  to  employ  them  in  rafting  saw  logs  down  an  adjacent  river,  that 
being  at  the  time  of  the  hiring  and  long  before,  a  part  of  the  ordinary 
labor  perfornaed  by  the  hands  at  said  mill.  lb. 

5.  D.  and  L.  entered  into  a  contract,  by  which  the  former,  in  consideration 
of  $400,  agreed  to  hire  to  the  latter  for  a  year  certain  slaves,  and  to  su- 
perintend them  as  an  overseer,  and  work  as  a  laborer.  Poon  after  D. 
had  delivered  the  slaves  and  entered  on  the  performance  of  his  contract, 
L.,  for  good  and  sufficient  cause,  discharged  him  from  his  service.  D,, 
when  he  left,  carried  the  slaves  off  with  him,  and  L.  with  another  went 
in  pursuit  and  retook  the  slaves,  whereupon  D.  sued  them  in  trespass : — 
HeUl — 1st.  That  the  contract  vested  the  title  to  the  slaves  in  L. ;  and 
although  the  hiring  of  the  slaves  and  of  D.  as  an  overseer  was  an  entire 
contract,  L.'s  title  to  the  slaves  was  not  divested  by  the  discharge  of  D. 
from  his  service.  2d.  That  D.  having  no  right  to  take  the  slaves,  L.  was 
not  guilty  of  a  trespass  in  peacea,bly  reclaiming  the  possession. — Leaird 
V.  Davis,  448 

6.  The  construction  and  interpretation  of  a  contract,  as  well  as  its  validity, 
must  be  governed  by  the  law  of  the  place  where  the  contract  is  made.— 
Peake  v.  Yeldell,  636 

7.  J.  S.  executed  to  W.  S.  a  deed  of  gift  of  all  his  property,  both  real  and 
persona),  and  W.  S.,  at  the  same  time,  executed  to  J.  S.  a  bond,  condi- 
tioned that  he  would  let  him  retain  possession  of  the  property  during  his 
life  and  the  life  of  his  wife,  or  until  lie  should  think  proper  to  make  a  di- 
vision of  said  property  among  his  children.  J.  S.,  subsequently,  whilst 
living  in  the  State  of  Missouri,  made  a  deed  of  gift  of  a  portion  of  the  pro- 
perty, consisting  of  slaves,  to  one  of  his  daughters  and  her  husband,  who 
at  the  same  time  executed  a  bond,  binding  themselves  to  hire  said  slaves 
to  him  during  his  life  and  the  life  of  his  wife.     Held — 

1.  That  the  deed  of  gift  from  J.  S.  to  W.  S.,  and  the  bond  from  W.  S.  to 
J.  S.,  constitute  parts  of  one  and  the  same  transaction,  and  must  be 
construed  together  in  ascertaining  the  intention  of  the  parties. 

2-  That  thus  construed,  it  is  clear,  that  J.  S.  intended  to  reserve  to  him- 
self a  life  estate  in  the  property,  with  power  to  defeat  the  title  of  W. 
S.,  at  any  time,  by  a  division  of  it  among  his  children. 

3.  That  there  is  no  such  repugnance  between  the  deed,  and  the  pow- 
er reserved  in  the  condition  of  the  bond,  as  will  render  the  condition 
void,  and  vest  the  title  to  the  property  absolutely  in  W.  S. 

4.  That  the  power  reserved  to  J.  S.,  there  being  no  mode  pointed  out  for 
its  execution,  could  be  executed  by  deed,  with  a  stipulation  that 
his  donee  should  allow  him  to  retain  the  possession  during  his  life. 

5.  That  an  absolute  sale  of  the  property  to  W.  S ,  made  subsequently  to 
th6  execution  of  the  deed  by  J.  S.,  to  his  daughter  and  her  husband, 
could  not  defeat  their  rights,  although  such  sale  was  founded  on  valu- 
able consideration. — Strong's  Ex'rs  y.  Braver,  706 
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8.  A  contract,  by  which  the  owner  of  a  farm  agrees  to  give  to  his  overseer 
a  portion  of  the  products  for  hia  services,  creates  between  them  a  tenancy 
in  common  in  the  products. — Slrolher's  Adm'r  v.  Butler,  733 

See  Champerty,  1,  2. 

CORONERS. 

1.  The  penalties  to  which  coroners  are  subjected  by  the  act  of  1833,  for 
defaults  in  the  execution  of  process,  may  be  recovered  in  the  summary 
mode  pointed  out  by  the  act  of  1807.  The  latter  act,  so  far  as  it  pre- 
scribes the  remedy  and  mode  of  proceeding,  is  not  repealed  by  the  for- 
mer.— Pattersoa  v.  Gaslon,  223 

CORPORATION. 

1.  The  notice  issued  at  the  instance  of  a  Bank  against  its  debtor,  after  it 
has  served  the  purpose  of  bringing  him  into  court,  may  be  treated  as  a 
declaration,  to  which  the  defendant  may  either  demur  or  plead. — Jemi- 
son  v.  P.  Sf  M.  Bank  of  Mobile,  754 

2.  On  the  motion  of  a  Bank  for  judgment  against  its  debtor,  the  certificate 
required  by  statute,  that  the  debt  is  hona  fide  the  property  of  the  Bank, 
is  intended  merely  to  give  the  court  jurisdiction,  and  cannot  cure  a  defect 
in  the  notice.  lb. 

3.  In  summary  proceedings  in  derogation  of  the  common  law,  the  record 
must  show  affirmatively  and  clearly  every  fact  neceosary  to  entitle  the 
party  to  the  remedy  which  he  claims.  lb. 

4.  The  acts  of  the  13th  February  1843,  for  the  final  settlement  of  the  affairs 
of  the  Planters  and  Merchants  Bank  of  Mobile,  and  of  the  24th  January 
1845,  amendatory  thereof,  are  public  acts,  and  will  be  judicially  noticed, 
though  not  specially  pleaded.  lb. 

5.  The  acts  above  refered  to  not  having  reserved  to  the  Bank  the  power  to 
sue,  after  the  forfeiture  of  its  charter,  but  having  vested  it,  first  in  commis- 
sijners  and  then  in  trustees,  to  bo  by  them  exercised  in  the  name  of  the 
Bank,  a  notice  in  its  name  against  one  of  its  debtors,  «  hich  fails  to  show 
that  the  proceeding  is  instituted  by  direction,  or  for  the  use  of  the  trus- 
tees, is  bad  on  demurrer.  ift. 

6.  After  the  ctiarter  of  a  corporation  is  declared  forfeited,  it  can  do  no  act, 
by  which  rights  can  be  acquired,  nor  can  it  maintain  a  suifrto  enforce 
those  acquired  during  the  continuance  of  the  charter,  unless  its  power 
and  capacity  fur  that  purpose  is  continued  by  statute,  after  its  existence 
as  a  corporation  is  ended. — Saltmarsh  y.  P.  ^  M.  Bank  of  Mobile,    761 

7.  Under  the  powers  confered  by  the  Acts  of  the  13tb  February  1843,  for 
the  final  settlemeni  of  the  afi'airs  of  The  Planters  and  Merchants  Bank  of 
Mobile,  and  of  the  2.4th  January  1845,  amendatory  thereof,  the  trustees 
appointed  by  virtue  of  the  latter  act  may  lawfully  enter  into  a  contract 
with  a  third  person,  without  the  consent  of  the  debtor,  to  secure  the  pay- 
ment of  a  doubtful  debt  due  to  the  Bank, .  aad  transfer  the  debt  for  that 
purpose  to  suioh  third -peraoa. . .  lb. 
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8.  A  contract,  by  which  the  endorsee  of  a  valid  bill  or  otb^r  chose  in  action 
assigns  it  in  exchange  for  a  debt  of  less  amount,  is  not  asurious,  unles* 
intended  as  a  device  to  evade  the  stalufe ;  nor  can  e^uch  a  iransaetion  in 
legal  parlance  be  considered  a  discount  of  the  bill.  Jb. 

COSTS. 

1.  In  civil  actions,  the  party  in  •whose  favor  judgment  is  rendered,  except 
in  cases  where  the  law  otherwise  provides,  is  entitled  to  his  costs. — 
Jjams  ^'  Carr  v.  Rice,  use  Sfc.  404 

2.  The  statute  (Clay's  Dig.  316,  ^  25,)  which  declares  that  "in  all  actions 
to  recover  damages  for  torts,  the  plaintifiF  shall  recover  no  more  costs 
than  damages,  where  such  damages  do  not  exceed  five  dollars,"  does  not 
authorise  the  court  in  such  case  to  render  judgment  against  him  for  the 
residue  of  the  costs. — Ivey  v.  McQueen,  408 

COUNT?  COURT,  JUDGE  OF. 

1.  The  power  of  a  -Judge  of  the  County  Court  to  accei-t  and  approve  the 
bond  of  a  sheriff  is  derived  from  and  defined  by  law.  The  validity  of 
his  official  acts,  therefore,  cannot  be  affected  by  his  ntg'igence  or  mistake 
in  the  performance  of  an  act  not  within  the  scope  of  his  official  duties. 
-^McLure  ei  als.  v.  Cvlclough  et  als.  89 

COURT,  CHARGE  OF. 

1.  An  instruction  to  the  jury,  that  an  unequal  distribution  of  property  by 
a  testator  amongst  his  next  of  kin  is  no  legal  reason  for  considering  it 
an  irrational  act,  is  the  assertion  of  a  correct  legal  proposition,  and  can- 
not be  regarded  as  precluding  them,  in  making  up  their  verdict,  from  a 
consideration  of  the  character  of  the  will,  in  connection  with  the  other 
evidence. —  Coleman  \.  Robertson's  Ex'rs,  84 

2.  A  charge  to  the  jury,  that  if  they  believed  "that  from  the  weakness  of 
mind  of  the  deceased,  undue  influence  had  been  practiced  on  him,  then 
the  will  was  not  valid,"  cannot  be  regarded  as  asserting  the  proposition 
that  undue  influance,  unconnected  with  weakness  of  mind,  is  no  ebjec. 
tion  to  its  validity.  76. 

3.  A  charge  to  the  jury  that  they  have  a  right  to  draw  an  iuference,  which 
is  opposed  to  all  the  testimony,  is  erroneous. —  Cany  v.  Hughs,       388 

4.  If  a  deed  of  assignment  is  not  fraudulent  on  its  face,  a  charge,  which  af- 
firms that  proof  of  its  execution  and  due  registration  and  of  the  bona 
fides  of  the  debts  secured  by  it  raises  the  presumption  that  it  is  not 
frauiulent  in  fact,  is  not  erroneous.  Such  a  charge  is  in  effect  but  an  af- 
firmance that  it  is  not  fraudulent  on  its  face. —  Tht  Governor,  use  ^r.  v. 

•    Campbell  et  als.  5G^ 

COURT  AND  JURY,  PROVINCE  OF. 

1.  Where  on  the  trial  of  an  ejectment,  it  is  shown  that  one,  apon  whose 
mere  presumptive  title  the  plaintiff  relies,  left  tbeposscssioQ  of  the  laudy 
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the  question  whether  or  not  he  left  it  animo  revertendi  h  for  the  consld* 
eratioH  of  the  jury,  but  the  court  may  decide,  vihether  or  not,  from  the 
facts  of  the  case,  such  a  question  arises. — McCall  v.  Doe  ex  dcm. 
Pryor,  533 

2.  It  is  the  duty  of  the  court,  when  requested,  to  expound  any  written  in- 
strument, that  is  in  evidence  before  the  jury,  and  a  refusal  to  do  so  i> 
erroneous. — LongY.  Rogers,  540 

3.  The  intent,  with  which  a  child  under  twelve  years  of  age  is  forcibly  ta- 
ken from  its  parent,  is  a  fact  to  be  infered  from  the  evidence,  and  falls 
within  the  exclusive  province  of  the  jury — Oliver  v.  The  Stale,         588 

4.  Whether  or  not  there  has  been  a  delivery  of  a  chattel  is  not  a  conclusion 
of  law,  but  a  question  of  fact  to  be  determined  by  the  jury. —  Thomas  v. 
DegraffenreU,  603 

5.  The  court  cannot  pass  upon  the  effect  of  the  testimony,  when  the  ques- 
tion to  be  determined  is  whether  or  not  an  act  was  done  with  a  fraudu- 
lent intent.  lb. 

6.  It  is  the  peculiar  province  of  the  court  to  construe  written  instruments 
and  to  declare  their  legal  effect. — Kidd  Sf  Co,  v.  Cromwell,  Haight  If 
Co.  648 

COURT,  SUPREME. 

1.  This  court,  upon  reversing  the  decree  of  the  chancellor  in  favor  of  the 
complainant  and  dismissing  the  bill,  will  dit<miss  it  without  prejudice, 
where  the  justice  and  equity  of  the  case  may  seem  to  require  it. — Lang's 
Heirs  v.  Wanng,  145 

2.  The  power  to  dismiss  a  writ  of  error,  unless  the  plaintiff  will  refund  the 
money  which  he  has  collected  on  the  judgment  complained  of,  is  disore* 
tionary,  and  will  not  be  exercised  where  the  money  has  been  paid  with- 
out compulsion,  and  the  defendant  in  no  aspect  of  the  case  can  be  in<- 
jured. — McCreLiss"  D  si.  v.  Hmkle,  adm.  459 

3.  Where  objection  is  made  to  the  admission  of  evidence  on  specific  grounds 
staled  by  the  parly,  this  court  will  only  examine  those,  to  which  the  at- 
tention of  the  primary  court  was  directed.—  Walker  v.  Blassingame,  810 

See  Affirmance  ox  Certificate,  1,  2. 

CRIMINAL  L.iW. 

1.  A  juror,  whose  sole  property  in  si  ives  consists  of  an  uadlstrihuted  share 
in  an  estate  c  imposed  of  slaves,  is  not  a  slaveholder  within  the  contem- 
plation of  the  statute,  and  is  incompetent  to  sit  as  such  on  tlie  trial  of  a 
slave  for  a  capital  uffence. — Sprnce,  a  slave,  v.  The  Slate,  192 

2.  On  the  tri  il  of  a  slave  for  a  capital  offence,  the  master  is  a  competent 
witness  for  him.  lb, 

3.  Where  it  is  shown  that  a  slave  was  arrested,  tied,  and  left  by  his  master 
in  charge  of  a  third  person,  to  whom  he  immediately  after  made  a  con- 
fession, pruof  that  the  master  "  had  al  ways  been  in  the  habit  of  tying 
his  slares;  whjn  Ihey  wore  charged  wib  any  matter,  and  whipping  then 
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till  they  confessed  the  truth,  and  that  he  had  frequently  treated  the  prl- 
Boner  in  the  same  way,"  is  competent,  and  should  be  considered  by  the 
court  in  determining  whether  the  confession  was  induced  by  the  influence 
of  hope  or  fear.  Ih. 

4.  The  magisfrate,  before  whom  one  charged  with  a  criminal  offence  is 
brought  for  examination,  being  required  by  <he  statute  to  reduce  the  tes- 
timony to  writing,  ihe  legal  presumption  is  that  he  has  done  his  duty, 
and  parol  proof  of  what  a  deceased  witness  swore  on  such  examination 
ia  inadmissible,  unless  this  presumption  is  rebutted,  or  the  absence  of  the 
written  cTidence  otherwise  accounted  for. — Davis  v.  The  Sjale,         415 

5.  "Where  death  is  caused  by  a  wound  received,  the  person  who  inflicts  it 
is  responsible  for  its  consequences,  allhough  the  deceased  might  have 
recovered  by  the  exercise  of  more  care  and  prudence. — McAllister  v.  The 
State,  434 

6.  The  law  will  justify  the  taking  of  life,  when  necessary  to  prevent  the 
commission  of  a  felony,  but  not  to  prevent  the  commission  of  a  mere 
trespass  on  the  person  or  property  of  another, — Oliver  v.  The  Stale,  5%8 

7.  The  necessity  that  will  justify  the  taking  of  life  need  not  be  actual,  but 
the  circumstances  must  be  such  as  to  impress  the  mind  of  the  slayer 
with  the  reasonable  belief  that  such  necessity  is  impending.  lb. 

8.  Whether  the  circumstances  are  such  as  to  create  a  reasonable  belief  in 
the  mind  of  the  slayer  that  a  necessity  exists  for  taking  the  life  of  an- 
other, is  a  question  for  the  jury,  in  the  solution  of  which  they  may  con- 
sider the  condition  of  both  the  parties.  Jb. 

9.  If  an  act,  amounting  to  manslaughter,  be  voluntarily  committed,  the 
statute,  without  regard  to  the  circumstances  of  provocation,  fixes  the 
grade  of  the  offence,  and  pronounces  it  manslaughter  in  the  firjst  de- 
gree, lb. 

10.  Where  a  parfy,  without  necessity,  kills  another  with  a  deadly  weapon, 
the  law,  in  the  absence  of  proof  to  show  that  it  was  accidental,  will 
imply  that  the  act  was  voluntarily  done.  lb. 

See  Erkor,  5. 

Evidence,  II,  12, 13, 15, 16, 17, 18,  25,  26, 30,  31,  32,  33,  34,  52,  5% 

74, 75,  76,  77. 
Indictment. 
Insanitv. 
Verdict. 

DAMAGES. 

1,  In  an  action  for  wrongfully  and  vexatiously  suing  out  an  ancillary  at- 
tachment, the  costs  incurred  in  defending  the  original  suit  constitute  no 
part  of  the  plaintiff's  damages. —  White  v.  Wyley,  167 

2.  If  the  holder  of  a  promissory  note,  after  suing  out  a  writ  against  the 
maker  and  procuring  thereon  a  return  of  non  est,  under  a  mistake  as  to 
his  legal  rights,  sues  out  an  attachment  against  Ihe  endorser,  in  an  action 
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for  wrongfully  and  vexatiously  suing  out  this  laf  ter  process,  the  proceed- 
ings against  the  maker  are  admissible  in  evidence  in  mitigation  of  dam- 
ages, lb. 

3.  In  an  action  of  trespass  quare  clausum  f regit,  exemplary  damages  may 
be  given,  where  the  tortious  act  is  attended  with  circumstances  of  aggra- 
vation.— MUekell  el  al.  v.  Billingsley,  391 

4.  Under  a  declaration,  which  avers  the  wrongful  and  vexations  suing  out 
of  an  attachment  and  the  seienre  of  the  goods  of  the  plaintiffs,  whereby 
they  have  lost  the  advantage  and  benefit  of  their  business  as  me)  chants, 
been  forced  to  abandon  the  same,  and  betn  "  wholly  ruined  in  their  cir- 
cumstances," &c.,  the  plaintiffs  may  recover  the  actual  injury  done  to 
the  goods  by  their  seizure  under  the  attachment. — Donneil  v.  Junes  el 
al  689 

5.  In  cases  where  malice  is  the  gist  of  the  action,  and  vindictive  damages 
recoverable,  fees  paid  to  counsel  in  defending  against  the  wrongful  act 
of  the  defendant,  if  reasonable  and  necessarily  incurred,  may  be  proved 
and  considered  by  the  jury  in  the  assessment  of  damages. — Marshall  v. 
Belner,  832 

See  Clerk,  &c.  3. 

DEBT,  ACTION  Of. 

1.  Debt  on  a  promissoi'y  note  may  be  joined  in  the  same  action  with  debt 
on  bond. — Barclay  v.  Moore,  634 

2.  The  assignee  of  a  promissory  note,  beiug  allowed  by  the  statute  to  main- 
tain such  suit  as  the  payee  could  have  done,  may  bring  an  action  of  debt 
on  ic  in  his  own  name.  lb. 

DEBTOR  AND  CREDITOR. 

1.  A  sale  of  goods  by  an  insolvent  debtor  on  a  credit,  with  a  reservation  to 
the  vendee  of  the  right  to  rescind  the  contract  on  a  specified  day,  is  in- 
consistent with  a  fair,  honest  and  absolute  dlsposiion  of  his  property, 
and  is  subject  to  be  defeated  by  the  levy  of  an  attachment  on  the  goods, 
at  the  instance  of  a  creditor  of  the  vendor,  at  any  time  before  the  pur- 
chase money  is  paid,  and  the  vendee  has  elected  whether  he  will  re- 
scind or  affirm  the  contract. —  Wcsl,  Oliver  6f  Co.  v.  Snoc/gmss,        549 

2.  Until  the  creditor  shows  a  jud,;ment  or  execution,  he  is  not  in  a  condi- 
tion to  question  the  validity  of  a  deed  of  trust  exocuted  by  the  grantor. 
Pennington  v.  IVoodall,  685 
See  DxKDS  of  Trust. 

DEEDS  AND  CO\'ENANTS. 

1.  J.  C.  conveyed  by  deed  to  his  eon  W.  C.  certain  slaves,  with  the  under- 
standing that  at  the  death  of  J.  C.  ho  should  divide  them  equally  with 
his  sister,  who  was  then  the  wife  of  S.  II.  J.  C.  having  died,  the  son 
claimed  the  slaves  absolutely  until  his  own  death,  after  which  S.  II.,  on 
valuable  consiJeratioo,  sold  and  released  to  the  distributees  of  W.  C.'s 
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estate  "all  the  right,  title,  claim,  interest  and  demand,"  which  he  "then 
had  or  might  there.ifter  recover  in  and  to  the  goods  and  chattel?,  rights 
and  credits,  lands  and  tenements  of  W.  C.  or  J.  C.  deceased."     Held, 

1.  That  the  deed  of  S.  11.  embraces  the  claim  of  his  wife  to  the  slaves — 
it  not  appearing  that  he  had  any  other  claim  or  demand  against  the 
estate  of  W.  C.  at  the  time  of  its  execution. 

2.  That  S.  11.  is  estopped  from  questioning  the  validity  of  his  deed,  and 
cannot  therefore  be  joined  as  a  co-complainant  with  his  wife  in  a  bill 
to  recover  her  portion  of  the  slaves. — Hamillon  ^  Wife  v.  Clemenis'' 

Adrn'tsel  Ills.  201 

t 

2.  A  covenant  entered  into  between  one  of  the  heirs  at  law  of  a  testator, 
to  whom  he  has  devised  the  greater  part  of  his  estate,  and  the  other 
heirs,  by  which,  in  consideration  that  the  latter  would  withdraw  all  op- 
position to  the  admission  of  the  will  to  probate,  the  devisee  covenants 
and  agrees,  that  they  shall  be  entitled  to  a  full  and  equal  participation 
in  the  estate,  as  if  the  testator  had  died  intestate,  and  that  the  estate 
shall  be  divided  equally,  and  precisely  as  if  he  had  so  died,  not  only  es- 
tops him  from  asserting  his  title  as  devisee,  but  passes  to  the  heirs  the 
same  title  they  w  ould  have  taken  had  the  testator  died  intestate. — Bean 
V.  Welsh,  770 

5.  In  such  case,  a  division,  regularly  made  under  an  order  of  the  Orphans' 
Court,  will  vest  in  the  heirs  severally  such  portion  of  the  estate,  as  may 
be  respectively  assigned  them.  lb. 

See  Delivikt,  1,  2. 

Pleading  at  Law,  3,  4,  5. 
Power,  Execution  of,  1. 

DEEDS,  REGISTRY  OF. 

1.  Where  a  deed  of  gift  of  slaves,  with  reservation  of  a  remainder,  is  exe- 
cuted in  another  State,  and  the  slaves  are  brought  into  this,  a  record  of 
the  deed  is  not  necessary  to  protect  the  remainder.  The  second  section 
of  the  statute  of  frauds  applies  only  to  deeds  made  and  executed  in  this 
State. — Lyde  et  als.  v.  Taylor  et  als.  270 

DEEDS  OF  TRUST. 

1.  J.  by  deed  conveyed  certain  lands  to  a  trustee  to  indemnify  his  securi- 
ties on  a  debt  due  to  the  Bank,  and  subsequently  availed  himself  of  the 
benefit  of  the  bankrupt  act.  Pending  the  application  and  before  hia 
final  discharge  in  bankruptcy,  R.,  having  recovered  a  judgment  and  sued 
out  execution  against  him,  paid  the  debt  due  to  the  Bank,  and  procured 
a  sale  of  the  lands  under  and  pursuant  to  the  deed  of  trust,  at  which  sale 
she  became  the  purchaser.     Held — 

1st.  That  the  execution,  issued  on  the  judgment  in  favor  of  R.,  was  void- 
able merely,  and  was  suflBcient  until  avoided  to  entitle  her  under  the 
statute  (Clay's  Dig.  256,  'i  6,)  to  discharge  the  debt  secured  by  the 
deed  of  trust,  and  have  the  lands  sold  under  it  for  her  use  and  benefit. 
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DEEDS  OF  TRUST— CONTINUED. 

2d.  That  each  sale  vested  in  the  purchaser  both  the  legal  and  eqaitable 
title  to  the  lands. — Rodcn  et  als.  v.  Jaco,  344 

2.  In  a  suit  against  a  third  person  by  the  grantee  in  a  deed  of  trust  to  re- 
cover the  property  conveyed,  tt  is  not  necessary  to  prove  the  considera- 
tion of  the  deed,  until  the  defendant  has  shown  that  he  claims  as  a  pur- 
chaser from  or  creditor  of  the  grantor. — Pennington  v.  Wuodall,      685 

3.  Until  the  creditor  shows  a  judgment  or  execution,  he  is  not  in  a  condi- 
tion to  question  the  validity  of  a  deed  of  trust  executed  by  the  grantor,  lb. 

4.  If  a  security  in  good  faith  assumes  the  payment  of  the  debt,  on  which 
he  is  liable,  it  is  a  valid  consideration  for^  deed  of  trust  executed  to,  him 
by  his  principal.  lb. 

6.  The  validity  of  a  deed  of  trust  is  not  affected  by  the  fact  that  one  of  the 
items,  of  which  the  debt  secured  is  composed,  consisted  of  usurious  in- 
terest, whisb  the  creditor  had  in  good  faith  been  compelled  to  pay  to  a 
third  person,  for  the  purpose  of  replacing  money,  that  the  grantor  had 
borrowed  from  him  and  failed  to  return.  lb. 

6.  If  a  deed  of  trust  is  intentionally  made  to  secure  to  the  creditor  a  larger 
amount  than  is  justly  due  to  him,  it  renders  the  deed  void,  but  a  miscal- 
culation, mistake,  or  unintentional  error  will  not  vitiate  it.  lb- 

DELIVERY. 

1.  An  actual  delivery  of  a  deed  is  not  essential.  A  delivery  good  in  law 
may  be  made  by  mere  words,  or  by  such  words  and  actions  as  indicate 
an  intention  that  the  deed  shall  be  considered  as  executed. — McCiure  tt 
als.  v.  Colclough  et  als.  89 

2.  The  delivery  of  a  bond  or  note  to  the  party  in  whom  resides  the  benefi- 
cial interest  is  sufficient,  notwiihstanding  the  legal  title  is  vested  in  an- 
other.— SijJces,  Er^r  S^c.  v.  Lewis,  use  Sfc.  261 

3.  Delivery  is  essential  to  the  validity  of  a  parol  gift  of  personal  property. 
Thomas  v.  Degrafienreid,  603 

4.  Whether  or  not  there  btis  been  a  delivery  of  a  chattel  is  not  a  conclusion 
of  law,  but  a  question  of  fact  to  be  determined  by  the  jury.  lb. 

DEMAND. 

1.  In  an  action  against  the  owner  to  recover  the  reward  prescribed  by 
Blatute  for  apprehending  and  carrying  a  runaway  slave  before  a  justice, 
BO  previous  demand  need  be  proven. — Dvexc  v.  Hicks,  25 

DEMURRER. 

I,  In  an  action  on  a  bond,  a  general  dcmurror  will  not  lie  for  surplusage, 
argumentativeness,  or  duplicity  in  the  assignment  of  t'.ie  breach. —  Gar' 
net  I  V.  Yof,  74 

DEPOSITIONS. 

1.  A  deposition  taken  without  notice  to  the  opposite  party  and  without  hi.'4 
attendance  or  cross-examination  of  the  witnees,  is  not  ikUaissiblc  as  evi- 
deaoe  for  him.— Garnetl  r.  Yot^  74 
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D  EPOSITION  S— CONTINUED . 

2.  Where  the  caption  of  a  deposition  begins  thus — "Pursuant  to  the  an- 
nexed commission  to  me  dirpcted,  I  Lave  caused  T.  P.,  the  witness,  to 
come  before  me,  a  justice  of  the  peace,"  &c.  and  at  the  conclusion  of  the 
deposition  the  answers  are  certified  as  sworn  to  "before  me,  a  justice  of 
the  peace,"  the  words  ''justice  of  the  peace"  are  to  be  regarded  as  des- 
criptive of  the  person  merely,  and  not  as  designating  the  character  in 
■which  the  commissioner  acted — Onffin  v.  Isbelt,  184 

3.  It  is  not  a  good  ground  for  suppressing  a  deposition,  that  it  was  taken 
on  the  first  day  of  the  term,  to  which  the  commission  was  returnable — 
the  cause  in  which  it  was  taken  not  having  at  the  time  been  called  for 
trial. — Jordan  v.  Jordan,  by  next  friend,  Sfc.  466 

4.  The  practice,  where  the  testimony  of  several  witnesses  is  the  same,  of 
including  the  answers  of  all  in  one,  instead  of  taking  down  the  answer  of 
each  separately,  is  one  of  doubtful  propriety :  But  depoations  should 
not  be  suppressed  on  that  account  at  the  hearing  of  the  cause,  where  the 
testimony  has  been  published,  and  the  party  who  makes  the  objection, 
having  been  in  default,  is  let  in  to  defend  and  on  leave  granted  proceeds, 
without  noticing  the  objection,  to  cross-examine  the  witnesses.  lb. 

5.  A  deposition  taken  in  a  chancery  suit  should  not  be  suppressed  on  ac- 
count of  the  incompetency  of  the  commissioner,  when  the  party  object- 
ing, although  previously  aware  cf  the  objection,  makes  it  for  the  first 

•    time  at  the  hearing. — (Per  Parsons,  J. — ^Dargan,  C.  J.,  dissenting.)  lb. 

6.  The  brother  of  the  next  friend  of  the  complainant,  when  such  next 
friend  has  no  interest  in  the  subject  matter  of  the  suit,  is  competent  to 
act  as  commissioner  in  taking  testimony  fyr  the  complainant. — (Per 
Dasgan,  C.  J.) 

See  Chancery  Pleading  and  Practice,  5. 

DETINUE. 

1.  If  a  bailee,  asserting  no  title  in  himself,  in  good  faith  restores  the  proper- 
ty to  the  bailor  in  accordance  with  the  express  or  implied  terms  of  the 
bailment,  before  he  is  notified  that  the  true  owner  will  look  to  him  for 
it,  no  action  can  be  maintained  against  him  either  for  the  property  or  iis 
value. — Nelson  v.  Iverson,  21<> 

OIT'ORCE. 

1.  Abandonment  by  the  wife  is  not  a  good  ground  of  divorce,  where  an 
unfounded  charge  of  infidelity,  made  by  the  husband  and  never  retracted, 
is  the  sole  cause  of  the  separation. — Hardin  v.  Hardin,  250 

•2.  In  a  divorce  case  the  admissions  or  declarations  of  the  defendant  cannot 
be  received  in  evidence  to  show  a  good  ground  for  the  divorce.— Jbrc/an 
V.  Jordan,  by  next  fri.end,  Sfc.  466 

KJECTMENT  AND  TRESPASS  TO  TRY  TITLE. 

I.  A  vendee  of  land,  with  no  other  title  than  that  confered  by  the  bond  ef 
his  vendor,  cannot  recover  in  ejectment  against  one  who  has  subse- 
quently acquired  jtUe  legal  titlQ.'^Tram.meU  v.  Sirumont,  411 
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EJECTMENT,  &c.— continced. 

2.  A' vendor  who  retains  the  legal  title  and  a  lien  for  the  purchase  money 
has  such  an  interest  in  the  land  as  is  the  subject  of  mortgage,  and  a 
purchaser  under  a  decree  of  foreclosure  acquires,  as  against  the  vendor 
and  bis  m<>rtgagee,  all  the  title  which  the  vendor  had.  lb. 

■  3  A  prior  p  jssession  of  land,  accompanied  with  acts  of  ownership,  by  one 
from  whom  the  plaintiff  deduces  title,  will  authorise  a  recovery  against 
a  defendant,  who  is  afterwards  found  in  possession  without  any  claim  or 
title  to  the  premises. — M'Call  v.  Doe  ex  dem.  Pryor,  533 

4.  Where  one  is  shown  to  have  been  in  the  prior  possession  of  land,  exer- 
cising acts  of  ownership,  and  others  are  afterwards  found  in  possession 
of  the  same  premises,  the  presumption,  in  the  absence  of  evidence  of 
an  adverse  claim,  ia  that  the  possession  of  the  latter  is  in  subordination 
to  that  of  the  prior  occupant.  lb. 

5.  Where  on  the  trial  of  an  ejectment,  it  is  shown  that  one,  upon  whose 
mere  presumptive  title  the  plaintiff  relies,  left  the  possession  of  the  land, 
the  question  whether  or  not  he  left  it  animo  rcverlevdi  is  for  the  consid- 
eration  of  the  jury,  but  the  court  may  decide,  whether  or  not,  from  the 
facts  of  the  case,  such  a  question  arises.  lb. 

6.  Where  the  question  of  the  animus  reverUndi,  arising  upon  the  relin- 
quishment  of  the  possession  of  land  by  the  presumptive  owner,  appears 
not  to  have  been  made,  but  waived  in  the  primary  court,  it  will  not  be 
pronounced  on  in  this  court.  lb. 

7.  A  prior  possession  of  land,  accompanied  with  acts  of  ownership,  by 
one  through  whom  the  plaintiff  deduces  title,  will  authorise  a  recovery 
against  a  defendant,  who  is  afterwards  found  in  possession,  without  title 
or  claim  to  the  premises. — Cox  v.  Davis,  714 

8.  A  judgment  creates  a  lien  on  land,  the  legal  title  to  which  is  held  by  the 
defendant,  from  the  time  it  is  rendered,  and  a  title  derived  through 
it  will  prevail  at  law  over  that  of  a  vendee,  who  at  the  date  of  the  judg- 
ment held  the  complete  equitable,  and  before  the  sale  by  the  sheriff,  has 
acquired  the  legal  title  of  the  defendant. — Sellers  S^  Cook  v.  Hayes,  749 

ERROR. 

1 .  The  rule  that  this  court  will  not  reverse  in  favor  of  the  plaintiff  below, 
when  it  is  apparent  from  all  the  facts  that  he  is  not  entitled  to  recover, 
does  not  apply  to  a  case  in  which  by  the  erroneous  ruling  of  the  court, 
he  has  been  compelled  to  take  a  nonsuit  before  concluding  the  proof 
which  he  might  have  introduced. —  Ermn,  IVJyers  <^-  Co.  v.  Crowell^   227 

2.  It  is  incumbent  on  the  p  irty  excepting  to  set  out  so  much  of  the  proof 
08  is  necessary  to  flhjw  that  a  charge  asked  by  bim  is  not  abstract. — 
Dful  V.  Porlwood,  242 

3.  If  te-tiraony,  some  portion  of  which  ia  legal,  is  objected  to  an  a  whole,  it 
is  not  error  to  overrule  the  objection. — Price  r.  The  Br.  Bank  at  De- 

'     catur,  .  374 

4.  This  coart  cannot  undertake  to  revise  the  decision  of  a  primary  coaif 
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ERROR — CONTINUED. 

upon  a  question  of  fact  as  to  whether  or  not  a  parol  admission  was  made 
by  the  counsel  in  the  progress  of  the  trial.  ib. 

5.  If  the  court  in  a  criminal  case  improperly  sets  aside  a  competent  juror 
at  the  instance  of  the  accused,  it  is  an  error,  of  which  he  cannot  be  heard 
to  complain. — McAllislerv.  The  Slate,  434 

6.  An  objection  to  interrogatories  as  leading  cannot  be  made  for  the  first 
time  in  this  court,  and  such  objection  w  ill  be  considered  as  waived,  un- 
less the  record  shows  that  it  was  brought  to  the  attention  of  the  court 
below  and  the  particular  interrogatory,  or  portion  of  it  objected  to,  spe- 
cifically pjinted  out.  A  general  objection  "to  each  interrogatory  as 
leading"  is  too  indefinite. — Jordan  v.  Jordan,  by  next  friend,  Sfr.     46C> 

7.  It  is  the  duty  of  the  court  to  pay  particular  attention  to  every  part  of 
the  testimony  adduced  during  the  progress  of  a  trial,  but  where  many 
witnesses  are  examined  and  the  facts  detailed  by  them  are  numerous,  the 
court  commits  no  error  if  it  charges  the  jury  hypothetically,  and  rtfusts 
to  instruct  them  that  there  is  no  testimony  tending  to  prove  a  particular 
iact. — Knox  v.  Fair,  50/. 

8.  Where  the  CLuestion  of  the  animus  reverlendi,  arising  upon  the  relin- 
quishment of  the  possession  of  land  by  the  presumptive  owner,  appears 
not  to  have  been  made,  but  waived  in  the  primary  court,  it  will  not  be 
pronounced  on  in  this  court. — McCall  v.  Doc  ex  dein.  Pryor,  533 

9.  It  is  the  duty  of  the  court,  when  requested  to  expound  any  written  in- 
strument, that  is  in  evidence  before  the  jury,  and  a  refusal  to  do  so  is 
erroneous. — Lmig  v.  Rogers,  540 

10.  A  party  cannot  be  heard  to  complain  of  an  error  which  could  not  have 
operated  to  his  prejudice. —  The  Governor,  use  ^v.  Campbell  el  als.  669 

11.  If  a  writ  of  error  be  not  returned  to  the  terra  to  which  it  issued,  but  is 
abandoned,  by  the  party  afterwards  suing  out  a  new  one  returnable  to 
a  subsequent  term,  it  becomes  a  nullity,  and  a  certificate  issued  on  it, 
pending  the  second  writ,  will  not  authorise  an  affirmance  of  the  judg- 
ment.—  Tardy  v.  Murry  ^-  Durand,  Ex'rs,  S^n.  585 

12.  Where  a  written  instrument  contains  both  Ieg>il  and  illegal  evidence, 
the  court  cannot  to  required  to  expunge  that  which  is  illegal.  If  the 
court  points  out  to  the  jury  the  illegal  testimony  and  designates  it  in 
such  a  way  that  the  jury  can  identify  it,  it  is  all  that  can  be  required. — 
Johnson  \.  The  Stale,  618 

13.  Where  a  witness,  after  testifying  to  a  proposition  made  by  him  to  the 
defendant  at  the  request  of  the  plaintiff,  and  the  defendant's  reply,  states 
that  the  plaintiff  also  mentioned  his  reason  for  making  the  proposition 
and  requested  him  to  communicate  it  to  the  defendant,  which  he  did  not 
do,  this  furnishes  no  sufficient  ground  for  the  exclusion  of  the  evidence. 
If  the  defendant  deems  the  reason  material,  it  is  his  duty  to  elicit  it  by 
cross-examination  of  the  witness. — Rose  v.  Thompson,  628 

14.  Where  the  court  gives  an  improper  charge,  but,  before  the  jury  retire, 
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corrects  it,  and  instructs  them  to  disregard  it,  such  charge  furnishes  no 
ground  for  the  reversal  of  the  judgment. — Dunnell  v.  Jones  et  al.      689 

15.  An  error  that  does  not  operate  to  the  injury  of  the  party  complaining 
furnishes  no  ground  for  reversing  the  judgment. — Bohannun  v.  Chap- 
man, Adin'r,  69fi 

16.  The  power  to  grant  or  refuse  a  new  trial  is  one  of  pure  discretion  with 
the  primary  court,  and  it  may  in  the  exercise  of  that  discretion,  impose 
terms  on  the  party,  in  whose  favor  the  verdict  is  rendered,  as  a  condition 
upon  which  a  new  trial  will  be  refused. —  Walker  v.  Blassevgame,    810 

17.  An  administrator  who  reports  the  estate  insolvent,  thereby  becomes 
the  actor,  and  is  chargeable  with  notice  of  all  the  subsequent  proceedings 
in  the  cause.  He  cannot,  therefore,  in  this  court,  insist  on  such  objec- 
tions to  the  final  settlement,  as,  in  the  absence  of  ♦jxceptions  to  the  ruliag 
of  the  primary  court,  would  be  considered  as  waived  by  his  presence. — 
Crolhers,  Adin'r,  v.  2^he  ILirs  of  Ross,  810 

18.  Where  it  appears  by  the  decree  of  final  settlement,  that  the  widow  has 
been  excluded  from  all  participation  in  the  distribution  of  her  deceased 
husband's  estate,  the  error  will  not  be  considered  as  waived,  but  may 
be  revised  here  at  the  instance  of  the  administrator,  although  no  excep- 
tion was  at  the  time  taken  to  the  action  of  the  court  below.  76. 

19.  Where  an  error  has  been  committed  against  the  plaiLtifT  by  the  court 
below,  this  court  will  not  refuse  to  reverse,  and  thus  deprive  him  of  the 
privilege  of  amending,  because  his  declaration,  to  which  a  demurrer  was 
improperly  overruled,  fails  to  f  how  a  good  cause  of  action. — Marshall  v. 
Belner,  832 

See  ExcEPTio.NS,  Bill  of. 

ESTATES  OF  DECEASED  PERSONS. 

1.  Where  a  stranger,  after  personating  an  intestate,  whose  estate  has 
been  administered  and  passed  into  the  hands  of  the  administrator  of  a 
deceased  distributee,  so  far  as  to  create  an  honest  impression  of  iheir 
identity  on  the  minds  of  many,  who  had  known  the  intestate  intimately 
from  his  youth,  is  about  to  leave  the  country  and  to  prosecute  by  attor- 
ney his  alleged  right  to  the  property,  the  administrator  should  ba  al- 
lowed, on  final  settlement,  such  reasonable  sums  as  he  has  expended  in 
instituting  and  conducting  a  criravnal  proceeding  against  him  for  the  pur- 
pose of  exposing  the  imposture,  and  thus  protecting  Ihe  estate. — Gerald 
Sf  Wife  v.  Bunklry,  170 

2.  An  administrator,  authorised  by  an  order  of  the  Orphans'  Court  to  keep 
the  personal  estate  together  fur  ten  years  and  to  cultivate  the  lauds  of 
the  deceased,  is  entitled  to  an  allowance  for  reasonable  expenses  incurred 
in  the  erection  of  suitable  and  necessary  buildings.  lb. 
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ESTATES  IN  REMAINDER. 

1.  Where  a  legacy  is  given  to  the  wife  for  life,  with  remainder  over,  and 
the  wife  dies  before  the  testator,  the  remainder  does  not  lapse  but  takes 
effect  upon  the  death  of  the  testator. — BUlingsley  el  ah.  v.  Harris  tt  al. 
Exrs,  214 

2.  The  issue  of  a  female  slave,  born  during  the  continuance  of  a  life  estate, 
belong  to  the  remainder-man,  upon  its  termination. — Strong's  Ex'rs  v. 
Brewer,  706 

See  ExECDTORr  Devise,  1. 

ESTOPPEL. 

1.  One  who  is  neither  a  party  nor  privy  to  a  proceeding  in  equity,  is  not 
bound  by  it. — Lang\  Heirs  v.  Waring,  surviror,  146 

2.  Where  IL,  having  sold  a  lot  of  land  to  D.  and  D.  to  L.,  at  the  request  of 
D.,  executed  a  bond  to  L.,  conditioned  to  make  title  on  the  payment  of  a 
note  which  he  gave  for  the  purchase  money  to  D.,  and  another  to  II.,  the 
representations  of  H.,  made  without  the  authority  of  D.,  by  which  R. 
was  induced  to  purchase  the  land  under  the  belief  that  he  would  get  an 
unencumbered  title,  although  a  discharge  of  his  own,  cannot  affect  D.'b 
equitable  lien  on  the  land. — Rowland  el  al.  v.  Day,  681 

3.  A  covenant  entered  into  between  one  of  the  heirs  at  law  of  a  testator, 
to  whom  he  has  devised  the  greater  part  of  his  estate,  and  the  other  heirs, 
by  which,  in  consideration  that  the  latter  would  withdraw  all  opposition 
to  the  admission  of  the  will  to  probate,  the  devisee  covenants  and  agrees 
that  they  shall  be  entitled  to  a  full  and  equal  participation  in  the  estate, 
as  if  the  testator  had  died  intestate,  and  that  the  estate  shall  be  divided 
equally,  and  precisely  as  if  he  had  so  died,  not  only  estops  him  from  as- 
serting his  title  as  devisee,  but  passes  to  the  heirs  the  same  title  they 
would  have  taken  had  the  testator  died  intestate. — Bi;an  v.  Welsh,     770 

4.  In  such  case,  a  division,  regularly  made  ander  an  order  of  the  Orphans' 
Court,  will  vest  in  the  heirs  severally  such  portion  of  the  estate,  as  may 
be  respectively  assigned  them.  lb. 

See  DEEbs  and  Covenants,  1. 
EVIDENCE. 

I. — ADMtSSIBILiry  AND   RELEVANCr. 

1.  In  an  action  for  a  malicious  prosecution  against  the  prosecutor,  and  the 
justice  before  whom  the  proceedings  were  instituted,  the  affidavit  and 
warrant  issued  thereon  are  competent  evidence.^ — Cooper  v.  Turrenline 
Sf  Freeman,  13 

2.  Where  the  validity  of  a  will  is  impeached  for  fraud  or  undue  influence, 
the  declarations  of  the  testator,  made  at  the  distance  of  ten,  and  repeated 
five  years  anterior  to  its  execution,  tefiding  to  •show  a  •fixed  and  settled 
purpose  to  make  a  will  similar  to  the  one  in  controversy,  ate  admissible 
in  evidence  to  rebut  the  idea  that  it  was  procured  fraudulently,  or  by 
the  over-persuiBion  of  others. — Roberts,  exW,  v.  Trawick  el  als.  55 
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3.  When  one  of  the  allegations  of  a  bill  is  that  a  sheriff's  bond  w?i8  "neyer 
received  or  approved"  by  the  County  Court  Judge — delivery  being  es- 
sential to  a  complete  and  efftctual  acceptance — proof  of  such  delivery  is 
not  irrelevant  to  the  issue  tendered  by  the  allegation. — Mi  Lure  et  als. 
V.  Coldough  et  als.  89 

4.  When  a  witness  speaks  of  an  "  understanding"  between  himself  and 
others,  that  they  were  to  do  a  particular  thing,  the  term  used  is  to  be 
taken  as  synonimous  with  agreement,  and  is  the  statement  of  a  fact,  not 
the  expression  of  an  opinion. — Griffin  v.  Isbell,  184 

5.  Where  the  point  in  issue  is  whether  or  not  a  sheriff  has  wrongfully  ap- 
propriated property,  which  he  had  seized  under  legal  process,  to  his  own 
use,  proof  that  he  purchased  it  from  the  defendant  and  paid  him  a  part 
of  the  purchase  money  after  the  levy  is  admissible,  as  fending  to  show 
the  fact  of  such  appropriation.  lb. 

6.  Where  it  is  shown  that  a  slave  was  arrested,  tied,  and  left  by- his  master 
in  charge  of  a.  third  person,  to  whom  he  immediately  after  made  a  con- 
fession, proof  that  the  master  "  had  always  been  in  the  habit  of  tying 
his  slaves,  when  they  were  charged  with  any  matter,  and  whipping  them 
till  they  confessed  the  truth,  and  that  he  had  frequently  treated  the  pri- 
soner in  the  same  way,"  is  competent,  and  should  be  considered  by  the 
court  in  determining  whether  the  confession  was  induced  ^by  the  influence 
of  hope  or  fear. — Sj)ence,  a  slave,  v.  The  Stale,  192 

7.  Proof  of  a  fact,  tending  to  show  a  moral  consideration  for  a  gift,  is  not 
irrelevant,  eppecially  when  it  is  attempted  to  be  shown  by  the  r  pposite 
party  that  declarations  of  the  alleged  donor,  by  which  the  gift  is  sought 
to  be  established,  were  made  in  jest. — Nelson  v.  Iversou,  216 

8.  Where  the  object  is  to  impeach  a  witness,  by  showing  that  be  has  made 
declarations  inconsistent  with  his  testimony,  it  is  not  necessary,  in  laying 
the  predicate,  that  the  language  used  by  the  witness  should  be  stated, 
but  the  substance  of  what  he  is  suppobed  to  have  said  is  all  that  is  re- 
quired, lb. 

9.  The  value  of  property  is  to  be  estimated  with  reference  to  the  advan- 
tages or  profits  that  can  or  may  be  derived  from  it.  An  intangible  right 
or  privilege  attached  to  tangible  property  must  therefore  be  considered, 
in  estimating  the  value  of  that  with  which  it  is  connected. — Stein  y.  The 
mayor  S^.  of  Mobile,  234 

10.  The  decl.irations  of  a  nominal  plaintiff,  made  after  suit  brought,  are  in- 
admissible in  evidence  against  the  party  having  the  beneficial  interest.— 
Sykes,  ex'r,  v.  Lewis,  use  Sfv.,  261 

1 1.  Proof  of  what  a  deceased  witness  testified  to  on  a  preliminary  examina- 
tion before  a  justice  of  the  peace,  touching  the  same  charge  for  which 
the  accused  stands  indicted,  is  admissible  against  him,  although  tb<i 
ezamioation  was  not  reduced  to  writing. — Davis  v.  T)ie  Slate,  354 

12.  In  each  case  it  is  not  necessary  to  prove  th6  language  used  by  the  vtit- 
ness  in  giving  his  testimony;  its  substance  is  bU  that  ia  required.        lb. 
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13.  But  proof  of  what  a  deceased  witness  testified  to  on  a  former  trial  is 
not  admissible,  unless  the  point  in  issue  is  the  same.  lb. 

14.  Where  on  a  trial  of  the  right  of  property  the  plaintiff  introduces  evi- 
dence to  show  that  a  horse,  which  the  claimant  pretended  to  have  given 
to  the  defendant  in  execution  for  the  chattel  levied  on,  was  retained  iq 
the  possession  of  and  offered  for  sale  by  the  claimant  after  the  alleged 
contract,  it  is  competent  for  the  claimant  to  rebut  it  by  proof  that  the 
defendant  had  no  stable,  that  the  horse  was  fed  with  his  corn,  and  that 
the  offer  to  sell  was  with  his  authority. — Mobley  v.  Bilberry,  428 

15.  Where  insanity  is  set  up  as  a  defence  to  an  indictment,  evidence  of  the 
Btate  of  the  prisoner's  mind  at  the  time  of  the  trial  is  admissible  for  hira, 
as  tending  to  show  his  true  mental  condition  when  the  act  was  com- 
mitted..—McAllisler  V.  The  Slate,  434 

IG.  The  opinions  of  medical  men,  founded  on  facts  detailed  by  other  wit- 
nesses or  on  their  personal  observation  of  the  accused,  are  admissible  to 
prove  insanity.  Such  opinions,  however,  are  not  conclusive,  but  are  to 
be  weighed  by  the  jury  as  other  testimony.  lb. 

17.  When  it  is  shown  that  a  crime  has  been  committed,  -and  the  circum- 
stances poinj  to  the  accused  as  the  guilty  agent,  facts  tending  to  show  a 
motive,  although  remote,  are  admissible  in  evidence.  The  jury,  however, 
cannot  be  too  cautious  with  respect  to  the  importance  they  attach  to 
this  species  of  testimony. — Baalam,  a  slave,  v.  The  Slate,  451 

18.  There  is  a  wide  difference  between  presumptions  of  law  and  presump- 
tions of  fact.  The  law  draws  no  presumption  except  from  facts,  which, 
unexplained,  are  conclusive  of  guilt;  but  presumptions  of  fact  are  to  be 
drawn  by  the  jury,  and  every  fact  that  tends  to  prove  the  guilt,  or  to 
prove  a  fact  that  is  evidence  of  it,  is  admissible  and  proper  for  their  con- 
sideration, lb. 

19.  In  a  divorce  case,  the  admissions  or  declarations  of  the  defendant  can- 
not be  received  in  evidence  to  show  a  good  ground  for  divorce. — Jordan 
V.  Jordan,  460 

20.  Where,  after  the  introduction  of  proof,  in  a  trial  of  the  right  of  property 
to  a  slave,  tending  to  show  possession  by  the  defendant  in  execution  for 
three  years  without  demand  made  and  pursued  by  due  course  of  law,  the 
question  at  issue  is  whether  such  posoession  continued  up  to  the  time 
when  the  lieu  of  the  execution  attached,  the  defendant  having  before 
that  time  left  the  State,  it  is  admissible  to  prove  that  the  rent  of  a  house, 
Occ;ipied  by  the  slave,  was,  without  authority,  paid  by  a  third  person  out 
of  the  funds  of  the  defendant,  and  that  he,  when  informed  of  it,  ratified 
the  act. — Knox  v.  Fair,  503 

21.  Whether  proof  of  the  ostensible  insolverwy  of  a  defendant  in  execution, 
without  evidence  of  his  ability  to  purchase  property,  notwithstanding 
such  insolvency,  is  admissible  lo  show  a  motive  in  taking  tiie  title  to  the 
property,  purchased  by  him,  in  the  name  of  another? — Quere:     Ilyw- 
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ever  this  may  be,  with  such  additional  evidence,  it  is  clearly  compe- 
tent, lb. 

22.  It  is  competent  for  the  plaintiff,  in  an  action  for  a  malicious  prosecu- 
tion,  to  disprove  the  charge  prefered  against  him  by  the  defendant,  for 
the  purpose  of  showing  the  want  of  probable  cause  and  to  raise  the 
presumption  of  malice. — Longx,  Rogers,  540 

23.  The  rule  in  regard  to  the  relevancy  of  testimony  is,  that  facts  and  cir- 
cumstances, which,  when  proved,  are  incapable  of  affording  any  reason- 
able presumption  or  inference  in  reference  to  a  material  fact  or  inquiry  ■ 
involved  in  the  issue,  cannot  be  jgiven  in  evidence. —  2'Ac  Governor,  use 
^-c.  v,  Campbell  el  ah.  566 

24.  A  reason  for  doing  an  act,  when  the  reason  is  founded  on  a  rumor,  ig 
not  admissible  in  evidence.  76. 

25.  The  declarations  of  the  accused,  made  after  the  commission  of  the  act 
with  which  he  stands  charged,  where  they  form  no  part  of  the  res  geslee, 
are  not  admissible  in  bis  favor  as  original,  independent  testimony. — Oli- 
ver V.  State,  587 

26.  The  intent,  with  which  a  child  under  twelve  years  of  age  is  forcibly  ta- 
ken from  its  parent,  is  a  fact  to  be  infercd  from  the  evidence,  and  falls 
within  the  exclusive  province  of  the  jury.  76. 

27.  Where  a  witness  has  been  so  situated  as  to  render  it  probable  that  if 
a  fact,  notorious  and  ostensible  in  its  diaracter,  ever  existed,  he  would 
have  known  it,  his  entire  want  of  knowledge  on  the  subject,  though 
weak,  is  admissible  evidence. —  Ikomas  v.  Degraffcnreii/,  602 

28.  A  claimant  on  the  trial  of  the  right  of  property  is  not  permitted  to 
prove  title  in  a  third  person,  with  whom,  at  the  time  the  evidence  is  of- 
fered, he  has  neither  shown,  nor  proposed  to  show  any  privity.  76, 

29.  In  atrial  of  the  right  of  property,  proof  that  one,  through  whom  the 
claimant  has  shown  or  proposes  to  show  he  derives  title,  some  years  be- 
fore the  renditton  of  the  plaintiff's  judgment,  asserted  a  claim  to  the 
property  in  the  presence  of  the  defendant  in  execution,  and  that  he  did 
-not  dispute  it,  is  proper  to  be  left  to  the  consideration  of  the  jury.      76. 

.30.  Representations,  made  by  a  sick  person  to  a  medical  attendant,  of  the 
nature,  symptoms,  and  effects  of  the  malady,  under  whicii  he  is  labor- 
ing, are  admissible  as  original  evidence. — Johnson  v.  The  Stale,        018 

M.  It  is  not  competent  for  a  witness  to  give  his  opinion  as  to  how  a  person 
looked  at  a  particuhir  time,  as  that  be  looked  serious,  but  he  should  state 
the  evidences  of  his  mental  condition,  as  that  he  was  habitually  lively, 
but  on  that  occasion  was  silent,  or  the  like.  76. 

Ij2.  Silence,  indicating  unusual  Bcrioui^ness,  on  the  part  of  one  charged 
as  a  participant,  at  or  about  the  time  of  the  commissKm  of  the  crinip,  is 
a  fact  from  which  a  guilty  knowledge  may  be  infered,  and  evidence  of  it 
is  therefore  admissible.  Such  a  fact,  however,  of  itself,  shou'd  weigh 
but  little,  and  ought  to  be  considered  with  great  onution  by  the  jury.  lb. 
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33.  On  the  trial  of  a  prisoner  for  the  murder  of  his  wife,  proof  that  the 
prisoner,  during  the  year  preceding  the  homicide,  applied  to  the  mother 
of  a  single  woman  for  permission  to  visit  her  daughter,  and  was  denied 
it  because  he  was  a  married  man,  is  admissible  to  show  a  motive  for 
the  commission  of  the  crime.  Ih. 

34.  And  proof,  that  the  wife,  for  some  time  prior  to  her  death,  had  been 
compelled  by  the  prisoner  to  sleep  in  his  kitchen,  which  was  very  open, 
and  stood  apart  from  the  dwelling  house  in  which  he  and  the  children 
lived,  is  admissible  to  show  both  malice  and  a  motive.  76. 

35.  Proof  that  a  party  acted  as  the  agent  of  another  is  admissible,  when 
accompanied  by  proof  of  other  facts  showing  a  recognition  of  the  agency. 
—Kif'ld  Sc  Co.  V.  Cromwell,  Haighl  4-  Co.  648 

36.  Where  in  an  action  to  recover  damages  for  an  assault  and  battery  com- 
mitted on  the  person  of  the  plaintiff,  it  appears  from  the  evidence,  that  the 
plaintiff  cursed  the  defendant,  and  at  the  time  he  was  stricken  was  in  the 
acD  of  rising  from  the  chair,  in  which  he  was  sitting,  with  a  stick  in  his 
hand,  proof  of  threats  made  by  him  against  the  defendant,  within  the 
preceding  week,  or  ten  days,  is  admissible,  as  tending  to  show  the  mo- 
tive of  the  defendant's  act. —  Walkins  et  al.  v.  Gaston,  664 

37.  Recitals  in  a  judgment  or  decree  are  not  admissible  as  evidence  against 
a  stranger  to  the  record. — Rowland  el  al.  v.  Day,  681 

38.  In  an  action  by  partners  in  a  mercantile  firm  to  recover  damages  for  the 
wrongful  and  vexatious  suing  out  of  an  attachment  against  them,  in 
conseqaence  of  which  their  credit  was  destroyed  and  their  business  bro- 
ken up,  the  record  of  the  attachment  and  proceedings  thereon  is  proper 
evidence  to  be  submitted  to  the  jury. — Donnell  v.  Jones,  et  al.  689 

39.  In  such  action,  proof  of  the  loss  of  probable  profits,  consequent  upon 
the  seizure  of  the  plaintiff's  goods  under  the  attachment,  although  such 
loss  does  not  furnish  the  measure  of  damages,  is  nevertheless  proper  to 
go  to  the  jury  to  aid  them  in  arriving  at  a  correct  conclusion  as  to  the 
injury  sustained.  2b, 

40.  The  mark  of  a  party  to  an  instrument,  like  his  hand-writing,  may  be 
proved  by  a  witness,  who  is  sufficiently  acquainted  with  it,  as  to  be  able 
to  testify  that  he  believes  it  to  be  his. — Strong's  Ex'rs  v.  Brewer,      706 

41.  The  dcc'arations  of  a  donor,  made  subsequently  to  the  execution  of  the 
deed  of  gift,  are  not  admissible  to  prove  it  fraudulent.  lb. 

42.  Before  the  written  statement  of  one,  who  was  once  the  clerk  or  book- 
keeper of  another,  can  be  admitted  as  evidence  against  the  latter,  it  must 
be  shown  that  the  former  was  such  clerk  or  book-keeper  at  the  time  the 
statement  was  made,  and  bad  authority  to  make  it. — Broicn  v.  Harri- 
son S^  Robinson,  774 

43.  The  circumstance  that  a  witness,  who  is  called  to  testify  to  the  decla- 
rations of  another,  cannot  state  the  precise  time  or  place,  or  the  names 
of  the  persons  present,  goes  only  to  his  credibility,  and  not  to  the  ad- 
missibility of  the  testimony. —  Walker  v.  Blas^engamef  810 
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44.  Whether  ft  partnership  existed  between  iwo  or  more  persons,  is,  after 
the  facts  arc  ascertained,  a  question  of  law,  but  a  witness  who  knows 
the  fact,  may,  nevertheless,  state,  in  so  many  words,  that  they  were  part- 
ners. The  party,  against  whom  the  testimony  is  offered,  if  he  thinks 
the  statement  is  founded  on  opinion  merely,  should  interrogate  the  wit- 
ness as  to  the  sources  of  his  knowledge.-.'V/c  Grew  Sf  Warns  v.  Walker,  824 

45.  Proof  that  two  persons  were  very  intinmte  is  admissible,  in  connection 
with  other  evidence  tending  to  show  that  a  partnership  existed  between 
them.  Jh. 

46.  In  cases  where  malice  is  the  gist  of  the  action,  and  vindictive  damages 
recoverable,  fees  paid  to  counsel  in  defending  against  the  wrongful  act 
of  the  defend  int.  if  reasonable  and  necessarily  incurred,  maybe  proved 
and  considered  by  the  jury  in  the  assessment  of  damages. — Marshall  v. 
Belnevy  832 

47.  A  judgment  for  the  defendant  in  attachment  docs  not  estop  the  plain- 
tiff, when  sued  for  wrongfully  and  vexutiously  suing  it  out,  from  proving 
that  the  debt,  upon  which  the  attachment  issued,  was  actually  due. — 
Such  evidence  is  admissible  to  show  probable  cause,  and  repel  the  pre- 
sumption of  uallco.  Jh. 

II. — BEST  ASD    SBCOKDARy. 

48.  Secondary  evidence  of  the  contents  of  a  letter  in  the  hands  of  a  third 
person  is  not  udmissible,  unless  the  absence  of  the  original  is  first  satit- 
factorily  accounted  for. — Ki(id  ^'  Gr*.  v.  Cromwellf  Huighl  <^*  (^n.       648 

49.  A  clerk  or  any  other  person,  before  whom  the  obligor  in  a  bond  ac- 
Itnowledgcs  it,  and  who  has  taken  a  copy,  is  competent,  the  original  be- 
ing lost,  and  th«  copy  thus  taken  produced,  to  prove  the  execution  of 
the  bond. — Rowland  ct  uls.  v.  Day,  681 

50.  If  the  subscribing  witnesses  to  a  deed  have  left  the  State  or  are  incom- 
petent from  interest,  ^roof  of  the  handwriting  of  the  grantor  alone  is 
sufficient  to  admit  it  in  evidence. — Cox  v.  Davis,  714 

in. — WEIGHT   AND   BUBDllN   OF   PROOF. 

51.  When  goods  in  the  possession  of  one  who  claims  them  by  purchase  are 
levied  on  to  satisfy  a  debt  due  from  the  al.eged  vendor,  proof  of  the  ex- 
istence of  the  debt  before  the  transfer  of  the  goods  repels  the  pnma  fa- 
cie presumption  of  ownership  which  possession  raises,  and  casts  on  the 
claimant  the  burden  of  thowiog  that  iiis  purchase  was  founded  on  vahi- 
able  consideration. — Sjtarks  v.  Raids,  211 

52.  To  render  the  defence  of  insanity  available,  the  evidence  should  be  such 
as  to  satisfy  the  jury  that,  at  the  time  the  act  was  done,  the  accused  was 
not  conscious  that  he  was  committing  an  offence  against  'Uie  law  of  God 
or  man. — McAUisler  v.  Tlie  Slate,  434 

53.  Where  the  only  question  at  issue  is  whether  the  Administrator  has  paid 
an  account  due  by  the  intestate,  a  receipt  signed  by  the  duly  authorisid 
agent  of  the  creditor,  aco«mpanied  with  proof  of  his  signature  and  of  the 
removal  uf  both  the  principal  and  agent  from  the  State,  is  prima  facie. 
evideaoe  of  the  payment.-M'Cree/wa'a  Distril*ulee$  v.  IIinkl<,aJnt'r,4K*^ 

54.  The  veeord  of  an  annual  settlement  by  an  administrator,  which  fails  to 
show  notice  to  the  distributees,  and-  the  appointment  of  a  guardiun'nt^ 

56 
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litem  for  the  infants,  is  not  prima  facie  etidence  against  them,  and  ia 
therefore  inadmissible.  lb. 

55.  In  a  suit  against  a  third  person  by  the  grantee  in  a  deed  of  trust  to  re- 
cover the  property  conveyed,  it  is  not  necessary  to  prove  the  considera- 
tion of  the  deed,  until  the  defendant  has  shown  that  he  claims  as  a  pnr- 
chaaer  from  or  creditor  of  the  grantor. — Pennington  v.  Woodall,      685 

IV. — PAROL   EVIDENCE. 

56.  M.  and  others  as  his  securities  executed  a  forthcoming  bond  payable 
to  Jacob  A.  Tuherney,  conditioned  to  pay  to  the  f  heriff  the  amount  of 
an  execution  in  his  hands  in  favor  of  Jacob  -A .  Flournoy,  or  to  deliver 
to  him  certain  property  on  which  it  had  been  levied :  Held — 

1.  That  parol  evidence  is  inadmissible  to  show  that  the  name  inserted 
in  the  penal  part  of  the  bond  was  intended  for  that  of  the  plaintiff  in 
execution — F.ournoy  v.  Mims  et  als.  36 

57.  In  an  action  on  a  promissory  note,  which  bears  date  on  Sunday,  it  is 
competent  to  allege  and  prove  that  it  was  in  fact  executed  and  delivered 
on  a  different  day. — Aldridge  v.  Branch  Bank  at  Decatur,  45 

58.  Where  a  written  instrument,  if  produced,  could  not  be  received  as  evi- 
dence of  the  matter  to  which  it  relates,  paroi  proof  of  the  same  fact  is 
competent  testimony. — Sparks  v,  Raids,  211 

59.  The  magistrate  before  whom  one  charged  with  a  criminal  offence  is 
brought  for  examination,  being  required  by  the  statute  to  reduce  the  tes- 
timony to  writing,  the  legal  presumption  is  that  he  has  done  his  duty, 
and  parol  proof  of  what  a  deceased  witness  swore  on  such  examination 
is  inadmissible,  until  this  presumption  is  rebutted,  or  the  absence  of  the 
written  evidence  otherwise  accounted  for. — Davis  v.  The  Stale,        415 

60.  Where  it  does  not  appear  from  the  record  of  a  former  suit,  that  a  par- 
ticular demand  was  passed  upon,  parol  proof  is  admissible  to  show  that 
it  was;  but,  in  the  absence  of  such  proof,  it  cannot  be  presumed  that  it 
was  so  passed  upon,  especially,  if  the  demand  be  of  such  a  character,  as, 
prima  facie,  to  authorise  the  conclusion,  that  it  could  not  have  been  tried 
in  the  former  suit. — SlroLher's  Adm'r  v.  Butler,  733 

T. — KES    GEST.*:. 

01.  The  declarations  of  one  in  possession  of  and  having  the  charge  of  a 
steam-bimt  are  competent  evidence  to  show  that  a  third  person  is,  with 
him,  a  joint  owner  thereof — Darling  v.  Bryant  ^  Walker,  10 

62.  The  declarations  of  a  testator,  made  two  or  three  weeks  before  the 
execution  of  the  will,  are  admissible  evidence  to  prove  fraud  or  undue 
influence  in  its  procurement. — Roberts,  ET'r,y.  Trawickeials.  55 

^i.  To  make  the  declarations  of  a  party  evidence  in  his  favor,  as  apart  of 
the  res  gestee,  they  must  be  connected  with  the  material  fact  or  inquiry 
involved  in  the  issue. —  Tomkies  et  al.  v.  Reynolds,  109 

64.  The  declarations  of  a  party  in  possession  are  admissible  as  a  part  of  the 
res  gestee  to  prove  the  character  of  his  possession,  as  that  he  claims  the 
property  as  his  own,  or  holds  it  in  subordination  to  the  claim  of  another, 
but  not  to  show  that  he  had  not  given  it  to  a  third  person,  or  that  what 
he  said  about  such  gift  was  in  jest,  or  that  be  only  loaned  it. — Nelson  v. 
Iversonf  216 
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65  The  declarations  af  a  party  in  posseseion  are  admissible  to  explain  the 
nature  of  his  possession — as  that  he  holds  under  a  claim  of  his  own,  or 
under  that  of  another — but  they  are  not  admissible  to  show  that  he  had 
previously  sold  the  property  to  a  third  person. — Haddens  ExWs  v. 
Powell,  314 

66.  The  declamtions  of  a  party  in  possession  of  property,  explanatory  of 
the  contract  under  which  he  acquired  it,  do  not  constitute  a  part  of  the 
res  gesteSf  and  are  consequently  inadmissible  as  evidence  for  him. — 
Thompson  v.  Miwkinney  Sf  Smith,  362 

67.  The  declaration  of  a  vendor,  who  retains  possession  of  the  chattel  after 
the  sale,  that  he  is  the  owner  of  it,  is  explanatory  of  his  possession  and 
admissible  in  evidence  as  a  part  of  the  res  gestec. — Muhley  v.  Bilberry,  428 

68.  Where  the  charge,  upon  which  an  action  for  a  malicious  prosecution  is 
•    founded,  is  that  of  unlawfully  taking  away  and  detaining  the  defendant's 

daughter  without  her  consent,  the  declarations  of  the  daughter  made 
about  the  time  of  the  alleged  abduction,  conducing  to  show  her  willing- 
ness to  go,  are  admissible  as  part  of  the  res  geslce. — Long  v.  Rogers,  540 

69.  It  being  shown,  on  a  trial  of  the  right  of  property  in  certain  slaves,  that 
the  defendant  in  execution  is  the  father  of  the  claimant,  that  they  lived 
together,  and  that  the  slaves  were  employed  in  cultivating  the  land  on 
which  they  resided,  the  contemporaneous  declaration  of  the  defendant, 
that  he  claimed  to  own  the  land  in  his  own  right,  is  not  irrelevant,  but 
is  admissible,  as  conducing  to  show  that  the  slaves  were  in  his  posses- 
sion.—  Thomas  v  Degrafftnreid,  602 

70.  Before  the  declarations  of  a  party  can  be  received  in  evidence  in  his 
own  favor,  as  explanatory  of  his  possession,  the  fnct  of  possession  must 
be  established  to  the  6atisfacti(m  of  the  court ;  otherwise,  the  declara- 
tions would  be  made  evidence  of  the  possession  itself,  or  the  title,  rather 
than  explanatory  of  the  nature  of  the  possession.  76. 

71.  Where,  in  a  trial  of  the  right  of  property,  the  plaintiff  proves  posses- 
sion in  the  defendant,  the  declarations  of  the  latter,  contemporaneous 
with  and  explanatory  of  such  possession,  are  admissible  evidence  for  the 
claimant.  lb. 

72.  Where  a  party,  implicated  in  an  assault  and  battery,  is  shown  to  have 
prevented  the  interference  of  a  third  person,  proof  of  the  simultaneous 
declarations  of  such  third  person,  tending  to  show  that  he  was  about  to  in- 
terfere, not  to  separate  the  combatants,  but  to  participate  in  the  fight,  is 
admissible  in  mitigation  of  damages. —  Watkins  el  als.  v.  Gaston,      6G4 

73.  The  declarations  of  a  party  in  possession  nro  not  admissible  evidence 
to  di.sprove  a  title  claimed  under  him ;  as,  that  he  had  not  given  and  did 
not  intend  to  give  the  property  to  the  person,  against  whom  the  declara- 
tions are  offered. —  Walker  v.  Blassingame,  810 

VI. — DTING   DECIJIRATIONS. 

74.  Where  it  appears,  that  the  deceased,  from  the  time  the  wound  was  re- 
ceived, fifty-two  days  before  his  death,  uniformly  expressed  the  belief 
that  the  wound  was  mortal,  that  his  medical  attendant  had  so  informed 
bim,  and  that  he  was  paralyzed  from  the  point  at  which  the  ball  entered, 
just  below  the  shoulder,  to  bus  feet,  a  sufficient  predicate  is  laid  to  au- 
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thorise  the  admission  of  a  statement,  made  three  days  before  his  death, 
as  a  dying  declaration. — Oliver  v.  'J'he  Slalf,  587 

75.  Such  circumstances,  connected  with  the  homicide,  as  the  deceased,  if 
living,  would  be  allowed  to  testify  to,  may  be  the  subject  matter  of  dy- 
ing declarations.  lb, 

7G.  The  deceased  was  poisontd  on  Sunday  and  from  that  time  until  Tues- 
day evening,  when  she  died,  suffered  severely  from  a  burning  pain  in  the 
stomach  and  bowels,  ©u  Sunday  night,  on  Monckiy,  and  on  Tuesday 
just  before  she  made  a  declaration,  she  used  such  expressions  as,  "I  can- 
not stay  here — I  must  go — good  people,  1  am  gone,"  and  her  medical 
attendant  considered  her  in  extremis  from  Tuesday  morning  until  she 
died.  Between  nine  o'clock,  A.  M.  and  noon  on  Tuesday,  she  asked  her 
medical  attendant  if  he  could  help  her,  to  which  he  replied,  he  thought 
he  could.  Held — That  the  inquiry  and  reply,  taken  in  connection  with 
such  strong  evidences  of  a  sense  of  impending  death,  do  not  prove  any 
thinjj  beyond  the  hope  of  present  ease  or  relief,  and  are  insufficient  to 
exclude  the  declaration  of  the  deceased. — Johnson  v.  The  Slate,        61& 

77.  The  statement  of  the  deceased  of  a  distinct  fact,  in  no  way  connected 
with  the  circumstances  of  the  death,  or  the  immediate  canse  of  it,  is  not 
admissible  as  a  dying  declaration.  /6, 

See  Damages,  2. 

Garnishment, AKD  Garmsbee,  2. 
Practice  at  Law,  4, 

EXCEPTIONS,  BILL  OF. 

1.  Unless  the  record  shows  a£irma!ivdy,  that  a  bill  of  exceptions  found  in 
it  was  signed  by  the  presiding  judge  before  the  adjournment  of  the  court,, 
or  within  ten  days  thereafter  by  the  written  consent  of  the  counsel  en- 
gaged in  the  cause,  under  the  statute  of  the  20th  Dec.  1844,  it  must  be 
rejected  as  forming  no  part  of  the  record. — Kitchen  v.  Mo^je  el  al.     14S 

2-  Where  a  bill  of  exceptions  is  defective  in  failing  to  show  that  it  was 
signed  and  sealed  in  term  time  as  required  by  the  statute,  the  judge  who 
presided  at  the  trial  has  no  authority  in  vacation  to  add  to  it,  so  as  to 
cure  the  defect,  and  if  he  does  so,  the  act  is  void. — lb.  394 

3.  Where  a  bill  of  exceptions  states  enough  to  put  the  court  clearly  in  error, 
the  court,  if  consistent  with  the  facts,  should  insert  wlvit  is  necessary  to 
set  itself  right,  and  if  it  fails  to  do  so,  no  presumption  can  be  indulged 
in  support  of  its  judgment. — Davis  v.  The  Stole,  415 

4.  Where  a  bill  of  exceptions  admits  of  two  constructions,  that  will  be 
adopted,  which  is  most  favorable  to  the  regularity  of  the  judgment. — 
Donncil  V.  Jones  el  al.  689 

5.  St),  where  it  appears  that  proper  charges  were  prayed  for,  and  the  bill 
of  exceptions  does  not  show  that  they  were  refused,  it  will  be  intended 
that  they  were  given  by  the  primary  court.  lb. 

6.  A  bill  of  exceptions,  without  the  seal  of  the  presiding  judge,  does  not 
conform  to  the  requirements  of  the  statute,  and  cannot  be  regarded  as  a 
part  of  the  record. — Floyd  v.  Fovnlah,  guardiav,  700 
See  Amendment,  1,  2. 

Error,  2. 
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EXECDTION,  PROPERTY  EXEMPf  FROM. 

1.  The  press  and  hpo  of  a  practical  printer,  which  are  necessarily  used  by 
him  and  his  journeyoien  in  the  publication  of  a  weekly  newspaper,  are 
tools  or  implements  of  trade  within  the  meaning  of  the  statute  exempt- 
ing certain  articles  from  levy  and  sale  under  execution. — SalUe  v.  IVal' 
ers,  482 

2.  Bat  the  paper  and  ink  employed  by  a  printer  in  his  business  are  rather 
to  be  considered  as  stock  in  trade,  and  do  not  come  within  the  purview 
of  the  statute.  lb. 

Z.  The  relation  of  parent  and  child,  or  husband  and  wife,  with  its  conse- 
quent condition  of  dependence,  is  sufficient  to  constitute  a  family  within 
the  meaning  of  the  statute,  although  the  members  of  it  may  not  live  to- 
gether or  under  the  same  roof.  Jl, 

EXECUTION,  WRIT  OF. 

1.  The  undivided  interest  of  a  mother  in  slaves,  bequeathed  to  herself  and 
children  jointly, — one  third  to  her  during  her  widowhood,  tnd  the  other 
two  thirds  to  her  children, — is  subject  to  be  sold  under  execution  at 
\&w.—McInU>sh  et  als.  V.  W.iUcer,  20 

2.  Where  the  levy  of  an  execution  is  discliarged  in  consequence  of  the  re- 
fusal of  the  plaintiff  to  give  a  required  bond  of  indemnity,  its  lien  is  sus- 
pended, and  must  yield  to  the  title  of  a  bona  fide  purchaser  from  the  de- 
fendant, acquired  before  a  bond  of  indemnity  is  executed  or  the  execu- 
tion relevied. — Oir.y,  adirCr.  v.  Moore,  280 

8.  The  right  of  a  bankrupt  to  protect  himself  against  the  payment  of  all 
debts  from  which  he  has  been  liischarged  is  perfect  and  unqualified;  and 
he  (nay  therefore  supersede  and  qua&h  an  cxecntion  issued  in  a  suit,  to 
which  he  had  not  the  legal  right  to  plead  his  discharge  before  the  judg- 
ment was  rendered  against  him. —  Ewing  v.  Peck  S^'  Clark,  339 
4.  J.  by  deed  conveyed  certain  lands  to  a  trustee  to  indemiiify  his  securi- 
ties on  a  debt  due  to  the  Bank,  and  subsequently  availed  himself  cf  the 
benefit  of  the  bankrupt  act.  Pending  the  aiplication  and  before  his 
final  discharge  in  bankruptcy,  R,,  having  recovered  a  judgment  and  gucd 
out  execution  against  him,  paid  the  debt  due  to  the  Bank,  and  procured 
a  sale  of  the  lands  under  and  pursuant  to  the  deed  of  trust,  at  which  sale 
she  became  the  purchaser.     Held — 

Ist.  That  the  erecuiion,  issued  on  the  judgment  in  favor  of  R.,  was  void- 
able merely,  ami  was  sufficient  until  avoiJed  to  entitle  her  under  the 
Btatute  (Clay's  Dig.  250,  ^  G,)  to  discharge  the  debt  secured  liy  the 
deed  of  trust,  and  have  the  lands  sold  under  it  for  heruscsind  benefit. 
2J.  That  such  sale  vested  in  the  purchaser  both  the  legal  aiid  cquitiible 
title  to  the  land.s. —  Rmlm  el  ah.  v.  Jaco,  344 

6.  Mere  authority  given  by  one  tenant  in  common  to  another  to  sell  the 
joint  propertv  does  not  divest  the  former  of  the  right  to  i»8  pos!»es8ion, 
nor  exempt  it  from  levy  and  sale  under  execution  against  him. —  Tli«inp- 
ton  y.  M(nchiniiry  !f  Smith.  302 

Q.  Interest  that  accrues  on  a  judgment  subspquent  to  its  rendition  muy 
bo  collected  in  this  Slate  under  execution  issued  thereon. —  fj:tmf  fyCurr 
▼.  Rice,  tae  Sfi:.  404 
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7.  A  sale  of  pre  perty  of  an  estate,  under  an  execution  on  a  judgment  ren- 
dered against  the  decedent  after  his  death,  is  void  and  vests  no  title  in 
the  purchaser. — Swink'i,  Adm'r  v.  Snodgrass,  653 

EXECUTORS  AND  ADMINISTRATORS. 

1.  If  an  executor  or  administrator  lends  the  money  or  choses  in  action  oi 
the  estate,  without  authority  to  do  so,  it  is  a  conversion  for  which  he 
becomes  personally  liable,  and  he  may  in  such  case  pue  on  the  contract 
in  his  own  name,  notwithstanding  he  has  resigned  or  been  removed  from 
the  administration,  unless  it  be  shown  that  he  has  in  some  way  been  dis- 
charged from  the  liability  thus  incurred. —  Tomkies  cl  at.  v.  Reynolds,  109 

2.  It  is  not  the  duty  of  an  administrator  to  lend  out  the  money  of  an  estate, 
and  if  ho  does  so  without  authority,  it  is  such  a  conversion  as  will  render 
him  liable  for  the  principal  sum  so  loaned  with  interest,  should  it  even- 
tually be  lost. — Gerald  ^'  Wife  v.  Bunkley,  170 

u.  The  purchase  by  an  administrator  at  his  own  sale,  to  be  valid,  must  be 
fair  and  bona  jide.  If  it  appear  that  he  purchased  the  property  at  less 
than  its  value,  has  never  accounted  fur  the  proceeds,  and  is  insolvent,  a 
court  of  chancery  will  set  aside  the  sale  not  only  as  against  him,  but  as 
against  purchasers  under  him  with  notice. — McCartney:  el  als,  v.  Cal- 
houn cl  ah  301 

4  In  this  State,  the  husband  is  not  entitled  to  administration  on  his  wife's 
estate,  to  the  exclusion  of  her  children  or  one  appointed  at  their  re- 
quest.— Randall  y.Shrader,  333 

5.  An  adiniuistratrix,  who  has  been  wrongfully  dispossessed  of  slaves  be- 
longing to  the  estate,  may  maintain  an  action  of  detinue  for  them  in  her 
individual  name. —  Walker  \.  Lauderdale,  359 

G.  If  an  administrator  makes  affidavit  that  he  has  not  used  the  funds  of  the 
estate  for  his  own  private  purposes,  and  his  statement  is  not  contro- 
verted, he  is  not  chargeable  with  interest. — McCreliss'  Disl.  v.  Hinkle, 
adm.  459 

7.  Where  an  administrator,  without  authority,  continues  to  employ  the 
slaves  of  the  estate  in  the  business  in  which  they  were  engaged  at  the 
time  of  the  intestate's  death,  the  distributees  may  elect  to  take  their  hire 
or  the  profits  realised  :  If  they  elect  the  hire,  it  is  an  abandonment  of 
the  profits;  if  the  profits,  they  must  take  them  cum  onere  the  ex- 
penses, lb. 

8.  An  administrator  de  bonis  non  is  entitled  to  all  the  goods  and  personsil 
estate  of  the  deceased,  which  remain  in  f-pecie,  and  were  not  administered 
by  the  first  administrator. — Sxvirik''s  Adni'r  v.  Snod grass,  653 

9.  If  an  administrator  fr^iudulently  disposes  of  tie  assets  of  the  estate  to 
one,  cognizant  of  the  fact  that  he  is  acting  in  violation  of  his  trust,  the 
sale  is  void,  as  against  those  whose  rights  are  thereby  injured.  lb. 

10.  Where  assets  of  the  estate  have  been  fraudulently  disposed  of  by  the 
administrator  in  chief  without  consideration,  an  administrator  de  bonis 
non,  if  they  can  be  identified,  may  recover  them  in  an  action  at  law.  lb. 

11.  An  administrator,  who  reports  the  estate  insolvent,  thereby  becomes 
the  actor,  and  is  chargeable  with  no'Jce  of  all  the  subseq^uent  proceedings 
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EXECUTORS  AND  ADMINISTRATORS— continued. 

ia  the  cause.  lie  cannot,  therefore,  in  this  court,  insist  on  such  objec- 
tions to  the  final  settlement,  as,  in  the  absence  of  fjxceptions  to  the  ruling 
of  the  primary  court,  would  be  considered  as  waived  by  his  presence.— 
Crolhers,  Adn'r,  v.  The  Heirs  of  Ross,  816 

See  Estates  of  Deceased  Persons,  1,  2. 
EriDENCE,  53j  54. 

EXECUTORY  DEVISE. 

1.  Where  a  testator  bequeathes  slaves  to  his  two  daughters  and  the  heirs 
of  their  bodies  begotten,  and  adds,  that  if  either  of  the  daughters  should 
•die  without  an  heir  of  her  body  begotten,  the  slaves  bequeathed  to  her 
should  become  the  property  of  "  the  surviving  daughter  and  my  two 
«ons,"  the  terra  surviving  limits  the  meaning  of  the  words  die  without 
an  heir  of  her  body  he  gotten  to  issue  living  al  the  death  of  the  first  laker, 
and  the  limitation  over  is  good  as  an  executory  devise. —  WiUiams  v. 
Graves,  Exr,  62 

FIXTURES. 

1.  Growing  fruit  trees  and  fences  enclosing  a  field  are  fixtures,  and  as  such 
belong  to  the  freehold. — Mitchell  el  al.  v.  BiUingsley,  391 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  M.  entered  a  complaint  against  B.  for  an  unlawful  detainer,  in  which 
he  alleges — That  II.  purchased  certain  lands  from  C.  and  leased  them 
for  a  term  of  years  to  B. — that  before  the  expiration  of  the  lease  C. 
died,  without  having  divested  himself  of  the  title,  and  that  II.  thereupon 
rescinded  the  contract  with  his  administrator  and  relinquished  all  right 
or  claim  to  the  lands,  of  which  B.  was  informed  and  to  which  he  con- 
sented and  agreed — and  that  the  administrator  then  sold  the  lands  un- 
der au  order  of  the  Orphans'  Court,  at  which  sale  M.  became  the  pur- 
chaser :     Held — 

1st.  That  II.  never  having  been  the  tenant  of  C.  or  his  representative, 
the  possession  of  B.  cannot  be  regarded  as  •*  by,  from,  under,  or  by  col- 
lusion with"  n.  as  tenant. 
2d.  That  tho  allegation,  that  B.  was  informed  of  and  consented  and  agreed 
to  the  rescision  and  relinquishment  by  II.,  is  not  the  averment  of  the 
fact  of  tenancy,  but  merely  of  a  circumstance  from  which  it  mi^^hi  be 
infered,  and  is  therefore  insufficient. 
3d.  That  if  the  relinquishment  of  II.  could  operate  to  pass  his  estate  or 
right,  it  created  a  new  estate  or  ri^ht  in  C.'s  administrator  or  heirs, 
the  sale  of  which  the  Orphans'  Court  had  no  power  to  direct. — Afouti- 
ger  v.  Burks,  48 

FREE  PERSONS  OF  COLOR. 
See  Habeas  Corpus,  1. 
Slaves,  &c.  3,  4. 
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FRAUD. 
See  Assignment,  Deed  of,  1,  3,  4,  5,  8. 
Debtor  and  Crkditor,  1,  2. 
Deeds  os  Trust,  5,  6. 

£X£6UT0KS  AND  AdUINISTBATOBS,  9,  It). 

GAMING. 

1.  Any  place,  which  for  the  time  is  made  public  by  the  assemlblage  of  peo- 
ple, is  a  public  place  within  the  meaning  of  the  act  against  gaming  — 
CampbcLL  el  als.  v.  Tke  Slate,  369" 

GARNISHMENT  AND  GARNISHEE. 

1.  An  equitable  demand  cannot  be  set  off  by  a  garnishee  ia  a.  court  of  law 
against  his  indebtedness  to  the  defendant. — Lf/ftin,  gamisfiee,  v.  Shack- 
(ifurd,  455 

2-  Y.  being  indebted  to  II.  M.,  gave  him  his  note  payable  to  A,  J.  M.,  who,. 
Y.  was  informed^  had  agreed  to  advance  the  money  on  it.  Afterwards 
Y.  was  garnisheed  as  the  debtor  of  H.  M.,  and,  having  answered,  judg- 
ment was  rendered  against  him,. without  A.  J.  M.  being  made  a  party  to 
the  proceeding :  Held — That  the  answer  of  Y.  to  the  garniehment  was 
not  admissible  as  evidence  fur  him  in  a  suit  by  A.  J.  M.  to  recover  the 
amount  of  the  note. — McClellan  v.^  Young,.  408 

GIFT. 

1.  Where  a  father,  without  explanation,  sends  a  slav«  fco  the  house  of  a 
daughter,  who  has  been  long  married,,  and  permits  it  to  remain  there 
until  his  death,  the  law  will  presume  that  a  gift  was  intended;  but  in 
such  case  the  presumption  is  not  so  strong  as  in  one  of  a  recent  mar- 
riiige,  and  loss  proof  will  be  reeiuired  to  remove  it. — Merriwelker  v.. 
Humes,  3S0- 

2.  Delivery  is  essential  to  the  validity  of  a  parol  gift  of  personal  property. 
Thomas  v.  Degraffenreid,  603 

3.  Whether  or  not  there  has  been  a  delivery  of  a  chattel  is  not  aeouclusion 
of  law,  but  a  question  of  fact  to  be  determined  by  the  jury.  lb. 

4.  The  law  is  settled  in  this  State,  that  a  gift  as  against  subsisting  cred- 
itors is  absolutely  void,  but  as  against  subsequent  creditors,  it  must  be 
shown  to  have  been  made  with  a  fraudulent  intent.  lb.. 

5.  An  understanding  between  a  father  and  son-in-law,  then  resently  mar- 
ried, that  certain  slaves  delivered  to  the  latter  were  intended  for  his  wife,, 
and  would  be  secured  by  a  deed  of  trust  for  her  and  her  children,  repels 
the  presumption  of  a  gift  to  the  son-in-law  ;  and  a  deed  afterwards  exe- 
cuted, in  pursuance  of  such  intention,  will  as  against  him  vest  the  legal 
title  in  the  trustee. — Guvn,  trustee,  v.  Barrow,  743^ 

GOVERNMENT,  POWER  OF. 

1.  The  power  of  taxation  is  essential  to  th«  existence  of  all  governments, 
however  limited  their  powers,  and  its- surrender  is  never  to  be  presumed, 
unK;8s  the  intention,  to  do  so  glearly.  appears.— .S7eifl  v.  The  Mayor  <^:. 
o/ Mobile,  234. 
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GUARDIAN  AND  WARD. 

1.  Where  a  guardian  invetits  the  funds  of  his  ward  in  a  concern,  whose 
operations  are  based  partly  on  cash  and  partly  on  credit,  he  is  only 
chargeable  with  that  portion  of  the  profits,  if  it  can  be  ascertained,  which 
■hall  accrue  on  the  cash  inrtstment. — Kyle  v.  BameV,  306 

2.  A  guardian,  who  employs  bis  son  to  take  charge  of  a  business  in  which 
Le  has  invested  the  funds  of  his  ward,  under  an  agreement  entered  into 
in  good  faith  to  allow  hinj  for  his  services  one  baif  the  net  profits  after 
paying  legal  interest  on  the  investment,  the  compensatioD  not  appearing 
unreasonable,  will  not  be  held  reepousible  for  that  portiou  of  the  profits 
which  may  be  received  by  the-son.  lb. 

3.  A  guardian  is  chargeable  with  interest  on  the  profits,  derived  from  funds 
of  his  ward  invested  in  a  mercantile  concern,  from  the  time  they  are  re- 
ceived, and,  Sifter  the  dissolution  of  the  concern,  on  the  capital  invested, 
from  the  time  he  has  received  or  might  with  due  diligence  have  received 
it.  lb. 

4.  Where  the  guardian  has  made  profits  by  the  employment  of  the  funds 
of  the  ward,  the  latter  may  elect  to  take  the  profits  or  charge  him  with 
interest,  but  is  nut  entitled  tu  both.  lb. 

HABEAS  CORPUS. 

•  1.  An  issue  of  freedom  rel  non  cannot  be  tried  on  habeas  corpus  sued  out 

at  the  instance  of  one,  who  is  held  and  claimed  as  a  slave. — Ful4f  v. 

Milly  Walker  el  aU.  80 

HUSBAND  AND  WIFE. 

1.  Where  the  husband  of  a  legatee  receives  money  from  the  executor,  not 
as  an  advance  on  the  legivcy,  but  under  a  contract  to  refund  it,  the  wife's 
equity  remains  unimpaired,  and  until  a  buitable  settlement  is  made  on 
her,  the  legacy  cannot  be  appropriated  to  the  payment  of  the  debt. — 
Sacap;e,  adnix,  v.  Benham,  adm'r,  el  als.  110 

2.  A  deed,  by  which  a  father  gives  a  female  slave  and  her  increase  to  his 
daughter,  then  a  married  woman,  "and  her  heirs  after  her,  free  from  the 
claim  or  claims  of  any  person  or  manner  of  persons  whatever,  absolutely 
as  their  own  property-right,  as  fully  as  though  tbey  had  purchased  them," 
excludes  the  marital  rights  of  the  husband. — Brown  v.  Johusoiif  use  S^i-.  232 

3.  In  this  State,  the  husband  is  nut  entitled  to  administration  on  his  wife's 
estate,  to  the  ezclu.-iun  of  her  children  or  one  appointed  at  their  re- 
quest,—  Randall  v.  Shradtr,  333 

4.  The  act  of  3Ist  January  lh4G,  for  the  relief  of  niarritd  women,  does 
not  invest  the  wife  with  a  separate  estate  in  the  property  possessed  by 
her  at  the  time  of  the  marriage,  but  the  legal  title  by  the  marriage  vests 
in  the  husband,  subject  alone  to  the  payment  of  her  debts  contracted 
before,  and  <>f  his  contiacted  during  the  cuverture.— A/a^narJ  t.  WU' 
Hams,  aihn'r,  et  nit.  676 

.*>  On  the  death  of  the  huhband,  tite  property  goes  to  his  personal  repre- 
sentative, bubjoct  to  the  same  liabilities  that  attached  to  it  in  the  hands 
of  the  decedent,  and,  after  their  payment,  to  distribution  in  the  (bode 
pointed  out  in  the  general  statute  of  distributions.  lb. 
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HUSBAND  AND  WIFE—contikued. 

6.  Personal  property  of  a  female  ward  in  the  possession  of  her  guardian 
is  not  a  chose  in  action,  but  property  in  the  possession  of  the  ward,  and, 
on  her  marriage,  vests,  eo  instanli,  in  the  husband. — Chambers  ei  als.  v. 
Perry,  726 

7.  An  an  lerstanding  between  a  father  and  son-in-law,  then  recently  mar- 
ried, that  certain  slaves  delivered  to  the  latter  were  intended  for  his  wife, 
and  would  be  secured  by  deed  of  trust  for  her  and  her  children,  repels 
the  presumption  of  a  gifc  to  the  son-in-law ;  and  a  deed  afterwards  exe- 
cuted, in  pursuance  of  such  intention,  will  as  against  him  vest  the  legal 
title  in  the  trustee. —  Gunn,  Trustee,  \.  Barrow,  743 
See  Marriage  and  Marriage  Settlements,  2. 

Separate  PROPEKTr  of  Married  Women,  1. 

INDICTMENT. 

1.  When  a  statute,  creating  an  offence,  describes  its  ingredients,  an  indict- 
ment under  it  must  conform  to  the  description  thus  given. — Eubanks  v. 
the  State,  18L 

2.  An  indictment  under  the  98th  section  of  the  Revenue  Act  of  1848,  for 
keeping  a  ten-pin  alley  without  a  license,  should  aver  that  the  deftind;int 
"  was  engaged  in  the  business  or  employment  of  keeping"  such  an  es- 
tabhshment.  The  simple  averment  that  he  "  did  keep"  one  is  insuffi- 
cient, lb. 

3.  Where  a  slave  is  stolen  in  another  State  and  brought  into  this,  the  in- 
dictment should  charge  the  offence  in  the  same  form  as  if  it  had  been 
committed  here.  A  common  law  indictment  is  not  sufficient.  (See  18th 
and  25th  sections  1st  ch.  Penal  Code.) — -Ham  v.  The  State,  188 

4.  In  an  indictment  against  a  slave  for  murder,  it  is  necessary  to  allege  the 
name  of  his  owner. — Pleasant,  a  slave,  \.  The  State,  190 

5.  In  such  case,  an  allegation  that  the  slave  is  the  property  of  the  "late 
W.  C."  is  insufficient.  lb. 

6.  If  goods,  the  separate  property  of  the  wife,  be  stolen  from  the  posses- 
sion of  the  husband,  it  is  sufficient  to  describe  them  in  the  indictment  as 
the  goods  of  the  husband. — Davis  v.  The  State,  415 

7.  An  indictment  charging  a  conspiracy  to  commit  a  burglary,  with  intent 
to  steal  the  goods  of  S.,  is  supported  by  proof  that  the  goods  belonged  to 
S.  and  another,  who  is  his  dormant  partner. — Spradiing  Sf  Ihomas  v. 
The  State,  440 

INJUNCTION. 

1.  The  answer  of  a  corporation,  denying  the  allegations  of  the  bill,  but  veri- 
fied by  its  corporate  seal  only,  is  insufficient  to  authorise  a  dissolution  of 
the  injunction. 

Overruling  Uogan  v.  The  Branch  Bank  at  Decatur,  10  Ala.  Rep.  485. — 
G'-iJin  V.  The  State  Bank  et  al.  258 

2.  On  a  motion  to  dissolve  an  injunction  the  answer  can  be  regarded,  only  so 
far  as  it  is  responsive  to  the  bill. — Rembert  S^'Hale,  adni'rs,  v.  Brown,  667 

3.  An  injunction  should  not  be  dissolved,  unless  the  answer,  in  clear  and 
explicit  terms,  denies  the  equity  of  the  bill.  lb- 
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INJUNCTIOX— CONTINUED. 

4.  If  an  ansvrer  is  evasive  or  uncertain,  or  if  Ihe  case  made  by  it  does  not 
show  clearly  that  the  complainaut  ia  not  entitled  to  relief,  the  injunction 
should  be  retained  until  the  final  hearing.  lb. 

INSANITY. 

1.  ^V  here  insanity  is  set  ap  as  a  defence  to  an  indictment,  evidence  of  the 
state  of  the  prisoner's  mind  at  the  time  of  the  trial  is  admiesihle  for  him, 
as  tending  to  show  bis  true  mental  condition  when  the  act  was  committed. 
McAUisler  v.  The  State,  434 

2.  The  opinions  of  medical  men,  founded  on  facts  detailed  by  other  wit- 
nesses or  on  their  personal  observation  of  the  accused,  are  admissible  to 
prove  insanity.  Such  opinions,  however,  are  not  conclubive,  but  are  to 
be  weighed  by  the  jury  as  other  testimony.  lb. 

3.  To  render  the  defence  of  insanity  available,  the  evidence  should  be  such 
as  to  satisfy  the  jury  that,  at  the  time  the  act  was  done,  the  accused  was 
not  conscious  that  he  was  committing  an  offense  against  the  law  of  God 
or  man.  lb. 

INTENDMENTS  AND  LEGAL  PRESUMPTIONS. 

1.  This  court  is  judicially  bound  to  know  ai  what  times  the  terms  of  the 
several  Circuit  and  County  Courts  are  held. — Lindsay  v.  Williams,  229 

2.  A  presumption  against  the  express  averment  of  the  record  cannot  be 
indulged  even  in  support  of  the  judgment. —  Toxcnsend  el  ai.  v.  J'ffrifs' 
Ex\s,  27G 

3.  Where  therefore  the  record  shows  that  an  issue  was  made  up  between 
the  parties,  and  the  judgment  entry  recites  that  Ihe  jury  were  sworn 
"to  ascertain  and  assess  the  said  plaintiff's  damages,"  it  cannot  be  in- 
tended that  they  were  sworn  to  try  the  issue,  nor  will  the  fact  that  they 
passed  upon  it  cure  the  defect.  lb, 

4.  A  waiver  of  previous  irregularities  in  making  the  administrator  a  party 
to  a  ^uit  commenced  against  his  intestate  cannot  be  considered  a  waiver 
of  the  right  to  insist  on  the  defence  of  the  statute  of  non-claim. — Pijikin 
use,  i^r.  v.  HnclcU,  Aclm'r,     '  291 

5.  When  the  effect  of  the  ruling  of  the  Courtis  improperly  to  transfer  the 
burden  of  proof  from  one  party  to  the  other,  the  legal  intendment  is  that 
the  latter  ia  prejudiced. — Johnson  fy  Wife  v.  Collins,  318 

6.  W  here  a  bill  of  exceptions  states  enough  to  put  the  court  clearly  in  error, 
the  court,  if  consistent  with  the  facts,  should  insert  what  is  necest^ary  to 
set  itself  right,  and  if  it  fails  to  do  so,  no  presumption  can  be  indulged 
in  support  of  its  judgment.— D.tr/'i  V.   The  State,  415 

7.  Where  an  error  is  shown  to  have  been  committed  by  the  court  below 
against  the  party  complaining,  the  judgment  will  bo  reversed,  unless  it 
satisfactorily  appears  that  no  injury  haa  resulted  therefrom. — Long  v. 
Rogers,  540 

8.  If  two  persons  be  in  the  joint  possession  of  property  and  one  alone  has 
the  title,  the  law  will  refer  the  possession  to  the  title. —  T''e  Governor, 
use  Sfr.  V.  Campbell  el  als.  5G(» 

9.  When  the  judgment  entry  recites,  that  the  cause  had  been  "  transfered 
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INTEXDMENTS,  &c.— continued. 
from  the  United  States  Circuit  Court  for  tlie  Fifth  Judicial  Circuit  and 
Southern  District  of  Alabama  to  this  court,  by  the  consent  of  parties, 
and  now  on  this  day  came  the  parties  by  their  attornies,  and  by  the 
agreement  of  the  parties,  the  award  of  the  arbitrators  made  in  this  case, 
together  with  the  stipulations  and  the  agreements  extending  the  time 
for  the  completion  of  said  arbitration,  are  filed  and  made  a  part  of  the 
record  in  this  case,"  it  will  be  intended  that  such  recital  is  true,  and  that 
the  curt  rendering  the  judgment  had  rightful  jurisdiction  of  the  cause. 
Beverly  el  als.  v.  Stephens,  701 

10.  Where  it  does  not  appear  from  the  record  of  a  former  suit,  that  a  par- 
ticular demand  was  passed  upon,  parol  proof  is  admiosible  to  ^how  that 
it  was;  but,  in  the  absence  of  such  proof,  it  cannot  be  presumed  that  it 
was  so  passed  upon,  especially,  if  the  demand  be  of  such  a  character,  as, 
prima  fwie,  to  authorise  the  conclusion,  that  it  could  not  have  been  tried 
in  the  former  suit. — Siroth(r''s  Adin'r  v.  Butler,  733 

11.  Where  the  record  shows  that  a  pluries  execution  has  issued  on  a  judg- 
ment, it  will  be  presumed,  in  the  absence  of  evidence  to  the  contrary, 
that  others  preceded  it,  and  that  the  judgment  had  not  become  dormant 
by  the  failure  to  sue  out  execution  within  a  year  and  a  day. — Sellers  S^' 
Cook  V.  Hayes,  74\) 

12.  Where  other  parts  of  the  record  show  that  the  deceased  left  a  widow, 
and  the  final  decree  shows  that  she  was  excluded  from  all  participation 
in  the  distribution  of  his  estate,  without  any  reason  being  assigned  fbere- 
for,  it  will  not  be  intended,  because  the  decree  so  recites,  that  those  to 
whom  the  distribution  is  made  are  "  the  sole  distributees  of  the  said  es- 
tate," but  such  recital  must  be  regarded  as  the  assertion  of  an  erroneous 
legal  proposiiion. — Crulliers,  Adrn'r,  v.  The  Heirs  o/Russ,  816 

INTEREST. 

1.  Whereparfcnersagree  to  invest  equal  amounts  of  money  in  their  com- 
mon business,  and  one  advances  a  larger  sum  that  the  other,  he  is  enti- 
tled up  >n  settlement  to  an  allowance  of  interest  on  one  half  the  excess 
80  advanced  by  him  from  the  date  of  its  appropriation  to  the  use  of  the 
firm. — Reynolds  el  al.  v.  The  Hdrs  and  Adin'rs  of  Mardis,  32 

2  A  legacy  to  a  grandchild  payable  at  a  future  day  does  not  bear  interest 
until  after  it  is  p  lyablc.  Whether  when  the  time  of  payment  arrives 
the  legatee  is  entitled  to   the  interest  that  has  accrued — Q  ere  ? — 

Walker  et  al.  hy  Guard' n,  v.  Walker,  Ex'r,  395 

3  Interest  that  accrues  on  a  judgment,  subsequent  to  its  rendition  may 
be  c-dlected  in  this  State  under  execution  issued  thereon. — IJamsSfCarr 
V.  R'ce,  use  ^-^  404 

JUDGMENTS  AND  DECREES. 

1.  The  judg  nent  in  an  action  on  a  bond  for  the  performance  of  covenants 
should  be  for  the  penalty,  with  nominal  damages  and  costs. —  Gamell  v. 
Yoe,  74 

2  Where  the  jurisdiction  of  the  Orphans' Court  in  the  grant  of  adminis- 
tration has  rightfully  attached,  its  action  is  not  void,  and  a  court  of  chan- 
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JUDGMENTS  AND  DECKEES— co^Tl^uED. 
cary  cannot,  in  a  collateral  proceeding,  go  behind  it  for  the  purpose  of 
inquiring  whether  the  letters  wore  properly  or  improperly  granted. — 
&!avcigf,  ad/71. T,v.  Benhaw,  adm'r,  et  als.  IIU 

3.  Where  a  cla'm.to  property  levied  on  under  attachment  is  dismissed  for 
want  of  jurisdiction  in  the  court  to  which  it  was  made  returcable,  and 
no  further  steps  are  taken  by  the  claimant  to  assert  his  rights,  the  levy 
is  sufficient  to  support  a  judgment  by  default  against  the  defendant  in 
the  attiicliment. — Campbell  v.  Dnss,  401 

4.  Interest  that  accrues  on  a  judgment  subsequent  to  its  rendition  may 
be  collected  in  this  State  under  execution  issued  thereon. — Jjams  Sf  Carr 
V.  Ric;  usf.  SjX,  404 

5.  A  sale  of  the  land  of  a  decedent,  made  in  pursuance  of  a  decree  of  the 
Orphans'  Court,  in  a  case  in  which  its  jurisdiction  has  rightfully  at- 
tached, cannot  be  collaterally  impeached,  although  the  record  may  aboutid 
•witli  irregularities  sufficient  to  reverse  the  decree  in  an  appellate  court. 
C(;.r  V.  Davis,  714 

6.  Where  it  does  not  appear  that  the  merits  of  the  controversy  were  passed 
apon,  a  judgment  quat'Iiing  the  supersedeas,  sued  out  to  restrain  an  ex- 
ecution on  the  ground  of  satisfaction,  is  not  conclusive  upon  parties,  who 
assert  rights  under  the  defendant  in  the  judgment,  anterior  in  p  lint  of 
time  to  the  proceedings  on  the  supersedeas. — Hanson  Sf  Moore  v.  Pat- 

■  terson  et  al.  738 

7.  The  possession  of  a  vendee  under  a  bond  for  titles  is  not  adverse  to  his 
vend<;r,  and  cannot  prevent  the  lien  of  a  judgment,  rendered  against  the 
latter  during  its  continuance,  from  attaching  to  the  land  — .Se/Ze'«  Sf 
Conk  V.  IlaifCS,  749 

8-  Where  the  record  shows  that  a  /j/ur/e«  execution  has  issued  on  a  judg- 
ment, it  will  ba  presumed,  in  the  absence  of  evidence  to  the  contrary,  that 
othors  preceded  it,  and  that  the  judgment  bad  not  become  dormant  by 
the  failure  to  sue  out  execution  within  a  year  and  a  day.  lb. 

See  EiTorpfX,  1. 

JURISDICTION. 

1.  Where  the  Legislature  creates  a  new  offence,  or  affixes  a  different  pen- 
alty to  one  previously  known,  and  limits  the  jurisdiction  to  a  particular 
court,  no  other  o  irt  can  take  cognizance  of  it. —  Rossftt  v.  Tlie  Stale.  496 

2.  The  Criminal  Court  of  Mobile  has  no  jurisdiction  of  the  (offences  created 
by  the  98th  section  of  the  ilevenue  Act  of  6cb  March  1848.  76. 

JURORS. 

I.  A  juror,  whose  sole  property  in  slaves  consiets  of  an  uodistribated  share 
in  an  estate  c  )mpused  uf  slaves,  is  not  a  klaveholder  within  the  contvm- 
plation  of  the  statute,  and  is  incompetent  to  sit  as  such  on  the  trial  of  a 
slave  for  a  capital  offence. — Sj)cnce,  a  slave,  v.  The  Slate,  192 

LANDLORD  AND  TENANT. 

1.  The  lien  and  reme<ly  by  attachment  given  by  the  statute  to  landlords 
depend  on  the  existence  of  the  relation  of  landlord  and  tenant,  and  con- 
B'.qucntly  cannot  attnch  upon  a  crop  wbioli  the  occopnnt  of  the  land  ban 
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LANDLORD  AND  TENANT— continued. 
sold  before,  but  which  is  not  removed  from  the  premises  until  after  the 
creation  of  the  tenancy. — Hadderi's  Ex'rs  v.  Poicell,  314 

2.  The  Hen  of  a  landlord  for  rent  extends  to  the  entire  crop  raised  on  the 
rented  premises,  whether  by  the  tenant  or  one  let  in  under  him. —  Giv- 
ens  V.  Eashy,  385 

3,  The  mere  fact  that  the  sheriff,  after  levying  on  a  sufficiency  of  the.  crop 
of  the  tenant  to  satisfy  the  rent,  suffers  him  to  retain  and  dispose  of  it, 
does  n3t  render  him  liable  in  trover  to  the  under-tenant  for  a  subsequent 
seizure  and  sale  of  the  crop,  which  he  may  have  raised  on  the  rented 
premises.  lb. 
See  Forcible  Entrt  and  Detainer,  1. 

LEGACY. 
See  Husband  and  Wife,  1. 

Interest,  2. 

Wilis,  &c.  7,  8,  9, 15, 16. 
LIEN. 

1.  Where  the  levy  of  an  execution  is  discharged  in  consequence  of  the  re- 
fusal of  the  plaintiff  to  give  a  required  bond  of  indemnity,  its  lien  is  sOs- 
pended,  and  must  yield  to  the  title  of  a  bona  fide  purchaser  from  the  de- 
fendant, acquired  before  a  bond  of  indemnity  is  executed  or  the  execu- 
tion relevied. — Oley,  AdmW,  v.  Moore,  -280 

2.  A  final  judgment  in  favor  of  a  defendant  in  attachment,  unless  super- 
ceded by  writ  of  error  or  appeal,  discharges  the  lien  of  the  attachment, 
and  if  the  sheriff,  having  sold  and  retained  in  his  hands  the  proceeds  of 
the  goods  attached,  afterwards  and  without  notice  pays  them  over  to  the 
defendant,  he  is  not  liable,  notwithstanding  the  plaintiff  may  subse- 
quently sue  out  a  writ  of  error,  procure  a  reversal  of  the  judgment,  and 
ultimately  obtain  a  judgmentin  his  favor. — Sherrod,  cl  k,  v.  Davis,  sh'Jf,  312 

3.  The  lien  of  a  landlord  for  rent  extends  to  the  entire  crop  raised  on  the 
rented  premises,  whether  by  the  tenant  or  one  let  in  under  him. —  Girens 
V.  Easley,  385 
See  Judgment,  &c.  7. 

Landlord  and  Tenant,  1. 

LIMITATION,  STATUTE  OF. 

1.  The  statute  of  limitations  may  be  pleaded  to  a  set-off. — Harwell  v. 
Sleel,  Adin'r,  372 

2.  The  bankruptcy  of  the  maker  of  a  note  does  not  suspend  the  operation 
of  the  statute  of  limitations.  lb. 

3.  The  cause  of  action  for  the  negligent  or  unskilful  performance  of  his  duty 
by  a  deputy  clerk,  whereby  his  principal  is  exposed  to  a  suit  for  dam- 
ages, accrues  at  the  time  the  act  complained  of  is  done,  and  not  when 
the  consequent  injury  is  developed.  Whether  if  the  suit  be  instituted 
before  the  actual  injury  is  ascertained,  the  recovery  should  be  for  the  pro- 
bable prospective,  or  only  nominal  damages — Quere? — Snedkor  v. 
Davis,  472 

4.  The  lapse  of  six  years  from  the  time  of  the  default,  or  at  least  from  its 
discovery,  is  a  complete  bar,  whatever  the  form  of  action,  although  the 
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actual  damage  to  the  principal  may  not  have  been  then  ascertained,  lb. 

5.  Where  the  cause  of  action  accrues  in  this  State,  six  years'  adverse  poi- 
session  of  a  chattel  within  its  jurisdiction,  by  some  one,  against  whom 
suit  can  at  any  time  be  brought,  is  necessary  to  bar  an  action  of  detinue 
for  its  recovery. — Bohannon  v.  Chupman,  Adm'r,  696 

6.  Where  a  statute  of  limitations  is  changed  before  it  has  perfected  a  bar, 
and  a  diflFerent  period  prescribed,  the  time  that  has  expired  is  to  be  ex- 
cluded, and  the  full  term  fixed  by  the  new  law  must  elapse,  after  its  pas- 
sage, before  the  bar  is  complete — Cox  v.  Davis,  714 

7.  The  proviso  to  the  first  section  of  the  act  of  limitations  of  1843  was  in* 
tended  solely  to  prevent  its  retrospective  operation,  in  cases  where  lands 
had  theretofore  been  sold  under  the  decree  of  a  court  of  chancery,  to  sat- 
isfy a  mortgage,  deed  of  trust,  or  other  incumbrance,  and  does  not  affect 
in  any  way  the  second  section  of  the  act.  lb. 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  a  malicious  prosecution  against  the  prosecutor,  and  the 
justice  before  whom  the  proceedings  were  instituted,  the  affidavit  and 
Warrant  issued  thereon  are  competent  evidence. — Cooper  v.  Turrentine 
SC  Freeman,  •  13 

2.  In  actions  fur  torts,  where  two  or  more  are  sued,  the  plaintiff  may  re- 
cover against  one,  although  the  others  be  acquitted.  lb. 

3.  It  is  a  complete  defence  to  an  action  for  a  malicious  prosecution,  that 
the  defendant  instituted  it  in  good  faith,  under  the  advice  of  counsel, 
given  upon  a  full  and  fair  disclosure  of  the  facts. — Leaird  v.  Davis,   27 

4.  A  charge,  falsely  and  maliciously  prefered,  that  will  authorise  a  justice 
to  issue  his  warrant  and  have  the  accused  brought  before  him  for  exam- 
ination, touching  a  matter  that  will  subject  him  to  a  criminal  prosecu- 
tion, is  sufficient  to  sustain  an  action  on  the  case  for  a  malicious  prose- 
cution, without  regard  to  the  grade  of  the  offence,  or  the  technical  form 
in  which  the  charge  is  prefered. — Long  v.  Rogers,  540 

5.  The  unlawful  taking  and  detaining  of  a  person,  without  his  consent,  will 
support  an  indictment  for  assault  and  battery.  76. 
See  Evidence,  22. 

Pleading  at  Law,  9,  10. 

MANDAMUS. 

1.  A  mandamus  will  be  granted,  whenever  a  clear  legal  right  is  shown,  and 
there  is  no  other  legal  remedy  to  enforce  it. — Tarver  v.  The  Connn'rs' 
Cl.  of  Tallapoosa,  527 

2.  A  mandamus  is  the  only  legal  remedy  by  which  the  commissioners'  court 
of  roads  and  revenue  can  be  compuUed  to  levy  and  collect  a  tax  in  their 
county.  lb. 

MARRIAGE  AND  MARRIAGE  SETTLEMENTS. 

1.  The  construction  and  interpretation  of  a  contract,  as  well  as  its  validity, 
mast  be  governed  by  the  law  of  the  place  where  the  contract  is  made. — 
Peake  v.  Yeldell,  C36 

2.  By  an  antenuptial  aettlemcnt,  executed  in  Soath  Carolina,  where  the 
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parties  resided,  the  property  of  the  intended  wife  was  conveyed  to  a 
trustee,  to  be  held  by  him  fur  her  sole  and  separate  use,  behoof,  and  ben- 
efit until  the  solemnization  of  the  marriage,  and  imraediately  after,  in 
trust  "  for  the  joint  and  equal  benefit  and  behoof"  of  the  husband  and 
wife,  "  for  and  during  the  term  of  their  joint  lives,  without  being  sub- 
ject in  any  manner  to  the  debts,  contracts  and  engagements"  of  the  hus- 
band ;  and  in  trust  to  permit  and  suffer  the  husband  and  wife,  •'  during 
their  joint  lives  to  receive  and  take  the  profits  &c.  to  and  for  their  joint 
and  equal  use,  behoof,  and  benefit,  and  from  and  after  the  death  of  either 
of  them,  then  to  and  for  the  sole  and  individual  use  of  the  fiurvivor  du- 
ring his  or  her  natural  life,"  with  remainder  over,  &c :  Held — 1st,  That 
by  the  law  of  South  Carolina  the  wife  took  a  joint  interest  in  the  trust 
with  her  husband.  2d,  That,  until  the  trust  is  executed  by  the  union  of 
the  legal  with  the  equitable  title,  the  formt-r  continues  in  the  trustee,  and 
the  husband's  interest  in  the  property  cauuut  be  seized  and  sold  under 
execution  at  law.  lb. 

mSNOMER. 

1.  Hu?nphreys  &nd  Humphrey  are  not  the  same  names  either  in  spelling 
or  sound,  and  it  is  good  matter  in  abatement  that  the  defendant  is  de- 
clared against  by  the  former,  when  his  true  sur-name  is  the  latter  — 
Humphrey  v.  Wiilten,  30 

2.  The  variance  between  the  names  Edmundson  and  Edmindson  \h  too 
imperceptible  to  support  a  plfa  in  abatement. —  Edmandson  v.  ."Stale,  179 

3.  The  law  knows  of  but  one  Christian  name.  The  insertion  or  omission 
of  a  middle  name  is  therefore  immaterial,  and  may  be  disregarded,     lb. 

MISTAKE. 

1.  A  court  of  chancery  will  not  specifically  enforce  a  contract  or  agreement 
founded  in  mutual  mistake,  when  it  would  materially  affect  the  rights 
of  the  defendant. —  James  et  al.  v.  The  Bank  of  the  Siate  of  Ala.         69 

2.  Where  a  father,  intending  to  provide  a  support  and  maintenance  for 
his  daughter,  then  the  wife  of  an  improvident  husband,  instructs  an  at- 
torney, so  to  draft  a  deed  as  to  secure  the  property  io  her  sole  and  sep- 
arate use,  which,  however,  by  mistake  or  accident  he  fails  to  accomplish, 
a  court  of  equity  will  reform  the  deed  as  against  judgment  creditors  of 
the  husband,  who  have  caused  executions  to  be  levied  on  the  property. 
Sl^ne,  Trustee,  v.  Ha'e  et  al.  557 

3.  Equity  will  not  impute  laches  to  a  party  seeking  the  correction  of  an 
alleged  mistake,  until  after  its  discovery.  lb. 

MORTGAGE. 

1.  A  mortgage  or  deed  of  trust  on  the  real  estate  of  the  firm,  executed  by 
a  surviving  partner  to  secure  the  payment  of  an  individual  liability,  cre- 
ates a  lien  only  to  the  extent  of  his  interest  in  the  property. — Lansi's 
Heirs  v.  Waring,  survivor,  145 

BIULTIFARIOUSNESS. 

1.  Where  an  executor,  who  is  one  of  the  residuary  legatees  under  the  will, 
converts  assets  of  the  estate,  removes  from  the  State  without  making  a 
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settlement,  and  ij<,  together  with  his  suretiep,  •wholly  insolveDt,  a  bill  filed 
by  another  of  tiie  legatees  against  him  and  the  administrator  de  bonis 
non,  praying  an  account  and  settlement  of  their  respective  administra- 
tions, and  an  application  of  the  legacy  due  to  the  executor,  or  so  much 
thereof  aa  may  be  necessary,  fo  make  good  his  default,  is  not  multifa- 
rious.— Savage,  Adm\T,\.  Bcnham,  Adrn'r,  el  als.  119 

2.  B.  D.  conveyed  certain  slaves  to  J.  D.  in  trust  for  the  sole  and  separate 
use  of  E.  1%  a  married  woman,  and  her  children.  J.  D.  subsequently 
abandoned  the  trust' and  removed  from  the  State,  in  consequence  of  which 
the  slaves  came  into  the  possession  of  B.  F.,  the  husband  of  E.  F.,  •whc, 
regardless  of  the  rights  of  his  wife  and  children,  disposed  of  them  to  dif- 
ferent persons,  all  of  whom  had  notice  of  the  trust,  and  one  of  whom  had 
possession  of  the  deed  of  trust :  Htld — That  a  bill  filed  by  E.  F.  and  her 
children,  against  B.  F.  and  the  several  persons  who  derive  title  through 
him,  is  mulcifarious. — Fdder  et  als.  v.  Davis  el  als.  418 

NEW  TRIAL. 

1.  The  power  to  grant  or  refuse  a  new  trial  is  one  of  pure  discretion  with 
the  primary  court,  and  it  may  in  the  exercise  of  that  discretion,  impose 
terms  on  the  party,  in  whose  favor  the  verdict  is  rendered,  as  a  condition 
upon  which  a  new  trial  will  be  refused. —  Walker  v.  Blassengame,    810 

NON-CLAIM,  STATUTE  OF. 

1.  Where  a  .'•uit  has  been  instituted  against  the  decedent  in  his  life-limo, 
aervice  on  his  personal  representative  of  a  scire  facias,  which  is  volun- 
tarily abandoned,  is  not  such  a  presentation  of  the  demand  as  will  take 
it  out  of  the  operation  of  the  statute  of  non-claim. — Pipkin  use,  S^v.  v. 
Hdclett,  Adm'r,  291 

2.  The  statute  of  non-claim  continues  to  run  notwithttanding  the  death  cf 
the  administrator,  and  the  time  intervening  between  that  event  and  the 
appointment  of  a  successor  is  not  to  be  deducted.  lb. 

3.  A  waiver  of  previous  irregularities  in  making  the  administrator  a  party 
to  a  :-uit  commenced  against  his  intestate  cannot  be  considered  a  waiver 
of  the  right  to  insist  on  ihe  defence  of  the  statute  of  non-claim.  lb. 

ORCHARDS. 
See  FixTDREs,  1. 

Pboperty,  Talub  or,  2. 

ORPHANS'  COURT. 

1.  Where  any  of  the  distributees  of  an  estate  have  died,  it  is  error  to  pro- 
ceed to  a  final  settlement  without  bringing  in  their  leg.il  rcpresontativcK. 
DisCt  of  Hall  y.  Andretcs,  Adm'r,  40 

2.  The  Orphans'  Court  bos  not  the  power  to  follow  the  assets  of  an  et<tate, 
which  the  administrator  has  invested  in  property,  and  to  ci-tablish  a 
trust  in  favor  of  an  infant  distributee;  but  in  such  cAse,  the  administra- 
tur,  OD  final  settlement,  should  be  charged  with  the  principal  sum  so  in- 
Tested  with  interest,  and,  if  the  propetty  has  bccu  used  for  the  benefit  of 
the  estate,  be  should  be  allowed  therefor  a  roftiiODublc  compeu&ntion. — 
Gerald  S^  Wife  v.  BunkUy,  171 

57- 
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,'{.  Such  a  settlement,  however,  could  not  deprive  the^diatribatee  of  his  rigSfr 
of  eleetioD,  but  be  might  a&erwards  go  into  equity  to  compel  a  ooave;^ 
ance..  7i» 

Whether  the  administrator  can  resort  to  ec^uity  tooompelianelectioa — 
QUERE?  "  Jb.. 

4.  The  Orphans'  Court  has  no  jurisdiction  over  a  bequest,  coupled  -with  a 
power  to  the  executors  to  give  the  property  to  such  children  of  the  tes- 
tator as  they  "  shall  think  fit  and  proper."  In  such  case  the  jurisdiction, 
of  chancery  is  exclusive. — Billivgsley  el  als.  y.  Harris  et  al  ,.Ex'rs,  214 

5.  The  Orphans'  Court  has  no  jurisdictioa  of  personal  property  Myhich  was 
at  the  testator's  domicil  in  another  State  at  the  time  of  hia-  death,  and 
afterwards  removed  by  his  executor  into  this  State. — Varmr,  Ex'r,v. 
B'nvH  el  al  286 

6.  Where  the  record  of  a  proceeding  in  the  Orphans'  Court,  under  the  act 
of  1843,  to  compel  a  settlement  by  a  guardian  who  has  removed  from  the- 
State,  contains  an  order  of  publication,  a  recital  in  the  final  decree,  that 
the  term  to  which  the  guardian  was  cited  was  a  regular  term  of  the 
court,  and  that  it  was  "  shown  to  the  satisfaction  of  the  court  by  eompe- 
tent  and  sufiEcient  testimony  that  the  publication  required  by  law  haa 
been  regularly  and  duly  given,"  is  sufBcient  to  show  a  substantial  com- 
pliance with  the  requirements  of  the  statute. —  Wright  v.  Clovgk,      490 

7.  In  a  proceeding  under  the  act  of  1843  to  compel  a  guardian,  who  has 
removed  from  the  State,  to  settle  his  accounts,  it  is  error  to  render  a- 
final  decree  against  him,  upon  his  default,  at  the  term  to  whioh  he  is  cited 
to  appear,  and  at  which  the  account  agalnsi  him  is  stated.  Ib^ 
See  Wills,  &c.,  11,  12. 

PARENT  AND  CHILD. 

1 .  A  father  is  bound  to  support  and  protect  hia  children  daring  jninority^ 
and  is  consequently  entitled  to  their  services  and  the  products  of  their 
labor,  so  long  as  they  remain  members  of  his  family. — Slovallf  by  next 
friend,  v.  John  sort,.  14 

2.  The  agreement  of  a  father,  in  consideration  of  natural  love  aad  affec- 
tion merely,  to  permit  a  minor  son,  who  continues  under  the  paternal 
roof  as  a  member  of  the  family,  to  cultivate  a  crop  and  receive  its  pro- 
ceeds, is  revocable  by  him  at  any  time,  before  the  crop  is  gathered  and 
disposed  by  the  son.  lb, 

'A.  Where  a  father  without  explanation  sends  a  slave  to  the  honse  of  a 
daughter,  who  has  been  long  married,  and  permits  it  to  remain  there 
until  his  death,  the  law  will  presume  that  a  gift  was  intended ;  but  in 
such  case  the  presumption  is  not  so  strong  as  in  one  of  a  recent  marriage, 
and  less  proof  will  be  required  to  remove  it. — Mrriwclherr.  Eamcs,  330 

PARTNERS  AND  PARTNERSHIP. 

1.  Where  partners  agree  to  invest  equal  amounts  of  money  in  their  com- 
mon business,  and  one  advances  a  larger  sum  that  the  other,  he  is  enti- 
tled upon  settlemen'  to  an  allowance  of  intereet  on  one  half  the  excess 
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80  advanced  by  him  from  the  date  of  its  appropriation  to  the  use  of  the 
firm. — Reynolds  et  al.  v.  The  Heirs  and  Adnirs  of  Mardis,  32 

2.  Does  the  real  estate  of  a  partnership,  in  the  absence  of  an  agreement  or 
other  act  giving  it  the  impress  of  personalty,  descend  to  the  heirs  or 
personal  representatives  of  the  deceased  partner — Qc£RE? — Lan^^s 
Heirs  V.  Waring,  survivor,  145 

3.  The  interest  of  the  survivor  in  his  deceased  partner's  share  of  real  es- 
tate held  in  the  name  of  the  firm,  is  equitable  merely,  and  one  who  pur- 
chases it  under  a  judgment  and  execution  at  law  against  the  survivor 
acquires  no  such  title  as  a  court  of  equity  will  enforce.  lb, 

4.  One  partner  without  the  consent  of  the  other  has  no  authority  to  en- 
dorse a  note  for  the  benefit  of  a  third  person  iu  the  partnership  name, 
and  such  endorsement  imposes  no  liability  on  the  firm.  lb. 

5.  A  surviving  partner  has  not  the  power  to  make  a  note  in  the  partner- 
ship name,  even  in  substitution  of  a  pre-existing  debt  of  the  firm.      76. 

6.  A  mortgage  or  deed  of  trust  on  the  real  estate  of  the  firm,  executed  by 
a  surviving  partner  to  secure  the  payment  of  an  individual  hability,  cre- 
ates a  lien  only  to  the  extent  of  his  interest  in  the  property.  76. 

7.  In  an  action  against  J.  D.  to  charge  him,  as  a  partner,  fur  goods  sold  to 
the  firm  of  D.  D.  &  Co.,  D.  D  ,  whose  liability  is  admitted,  is  not  a  com- 
petent witness  to  prove  the  sale  and  delivery  of  the  goods,  unless  it  be 
first  shown  or  proposed  to  be  shown  by  aliunde  proof,  that  J.  J),  was  a 
member  of  said  firm  — Dickson  v.  Collins,  Brother  Sf  Co,  635 

8.  Whether  a  partnership  existed  between  two  or  more  persons,  is,  after 
the  facts  are  ascertained,  a  question  of  law,  but  a  witness  who  knows 
the  fact,  may,  nevertheless,  state,  in  so  many  words,  that  they  were  part- 
ners. The  party,  against  whom  the  testimony  is  offered,  if  he  thinks 
the  statement  is  founded  on  opinion  merely,  should  interrogate  the  wit- 
ness as  to  the  sources  of  his  knowleagc-MeGrtioff  Harris  v.  Walker,  824 

9.  Proof  that  two  persons  were  very  intimate  is  admissible,  in  connection 
with  other  evidence  tending  to  show  that  a  partnership  existed  between 
them.  76. 

PENALTY. 

I.  A  penalty  given  by  statute,  although  incurred  before,  cannot  be  recov- 
ered after  the  repeal  of  the  statute,  unless  pr«>vision  is  made  in  the  re- 
pealing act  saving  the  right  to  do  bo. — Droughion  el  ul.  v.  Branch  B'k 
al  MobUe,  828 

PLE.ililNG  AT  LAW. 

1.  If  a  plea  professes  to  answer  the  whole  or  all  the  counts  of  tbe  declara- 
tion and  answers  only  a  part,  it  is  bad  on  demurrer. — Tomkies  el  al.  t. 
Reyn-jlds,  109 

2.  In  an  action  against  the  sheriff  for  the  injury  done  in  causing,  by  hia 
wrongful  represeutations,  propt^rty  seized  by  him  under  legal  process  to 
be  sold  for  less  than  its  value,  it  is  not  necessary  to  aver  that  the  repre- 
sentations were  made  maliciously :  An  averment  that  they  were  made 
falsely  and  fraudulently  is  sufficient. — Griffin  v.  hhell,  184 

3.  To  show  a  breach  of  the  covenant  in  a  deed,  created  by  the  words 
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grant,  hargain  and  sell,  it  is  necessary  to  aver  that  the  title  has  failed 
ia  consequence  of  some  act  of  the  grantor. — Gnjjln.  v.  Reynolds,     198 

4.  In  an  action  on  a  covenant  of  warranty,  it  is  necessary  to  allege  that  the 
plairitiff  has  been  evicted  or  has  yielded  up  the  possession  to  a  para- 
mount title.  lb. 

4.  A  plea  denying  that  the  plaintiff  has  lost  the  possession  of  the  land  and 
avering  that  he  still  retains  it,  is  good  in  bar  of  the  action  on  a  covenant 
of  warranty.  lb. 

6.  In  an  action  against  the  endorser  of  a  promissory  note,  an  averment  that 
the  court  to  which  the  suit  against  the  maker  was  brought  was  the  first 
court  to  which  it  could  be  brought  "after  the  plaintiff  by  prompt  and 
diligent  inquiry  ascertained  that  the  maker  resided  in  Mac«)n  county,"  is 
bad  on  demurrer.  The  excuse  should  be  distinctly  avered,  and  not  left 
to  implication. — Lindsay  v.  Williams,  230 

7.  A  declaration  commencing  "  J.  C,  plaintiff,  complains  of  M.  J.  and  his 
wife  S.  J.,  formerly  S.  M.,  defendants" — in  which  the  instrument  sued 
on  is  described  as  having  been  executed  "  by  the  said  S.  before  her  in- 
termarriage with  the  said  M." — and  which  avers  that  "the  said  defend- 
ant S.,  and  the  said  defendant  M.  since  his  intermarriage,  ha^enot  re- 
garded," &c.,  sufficiently  discloses  the  character  in  which  the  parties  are 
suod,  and  that  the  instrument  was  executed  by  the  wife,  whilst  sole. — 
Johnson  ^-  Wife  v.  CoWns,  318 

8.  A  plea  to  an  action  on  a  bond,  conditioned  to  make  title  free  from  all 
incumbrances,  that  the  vendor  bj  deed  conveyed  to  the  vendee  the  fee 
simple  title  to  the  land  free  fiom  all  incumbrances  and  that  he  accepted 
the  same,  is  good  in  bar  of  the  action.  15. 

9.  It  is  not  necessary  in  a  declaration  for  a  malicious  prosecution  to  de- 
scribe by  name  the  offence  with  which  the  plaintiff  was  charged,  nor  to 
draw  the  legal  conclusion  resulting  from  the  act  of  the  prosecutor. — 
Long  v.  Rogers,  540 

10.  An  averment  in  a  declaration  for  a  malicious  prosecution  of  an  exami- 
nation of  the  plaintiff  before  a  justice  of  the  peace,  touching  the  alleged 
offence,  and  a  discharge  by  him  therefrom,  is  a  sufficient  averment  that 
the  prosecution  is  ended.  Jb. 

11.  A  plea  to  an  action  for  wrongfully  and  vexatiously  suing  out  an  attach- 
ment, which  avers  that  the  attachment  "  was  not  sued  out  wrongfully, 
maliciously,  or  vexatiously,  or  without  reasonable  or  probable  cause," 
presents  a  substantial  defence  to  the  action,  and  is  not  demurrable. — 
Marshall  v.  Belner,  832 

12.  A  declaration  in  case  for  wrongfally  and  vexatiously  suing  out  an  attach- 
ment before  a  justice  of  the  peace  in  Mississippi,  which  does  not  show 
that  such  justice  had  authority  by  the  laws  of  that  State  to  issue  attach- 
ments, and  which  contains  no  averment  connecting  the  defendant  with 
the  levy  thereof,  discloses  no  ground  of  action,and  is  bad  on  demurrer,  lb, 

POWER,  EXECUTION  OF. 

1.  The  rule,  requiring  a  power  to  be  exercised  In  strict  conformity  with  the 
authority  by  which  it  is  confereri,  does  not  apply  to  business  of  a  public, 


INDEX.  893 

POWER,  EXECUTIOX  OF— continued. 
or  judicial  nature.    In  such  caae,  a  power,  entrusted  to  several,  may  be 
exercised  by  a  majority. — Clmvibers  et  als.  v.  Perry,  726 

See  Contract  and  Agreement,  7. 

PRACTICE  AT  LAW. 

1.  Where  the  object  is  to  impeach  a  witness  by  Bho\Ting  that  he  has  made 
declarations  inconsistent  with  his  testimony,  it  is  not  necessary,  in  lay- 
ing the  predicate,  that  the  language  used  by  the  witness  should  be  stated, 
but  the  substance  of  what  he  is  supposed  to  have  said  is  all  that  is  re- 
quired.— Nelson  v.  Iverson,  216 

2.  A  demurrer  to  a  replication  may  be  visited  upon  the  plea,  notwithstand- 
ing a  demurrer  to  the  plea  has  been  previou-^ly  overruled. — Sykts,  E.t'r 
Sfc.  V.  L^wis,  use  ^c.  261 

3.  After  a  judgment  by  default,  although  it  may  be  necessary  to  execute 
a  writ  of  inquiry,  the  defendant  has  not  the  legal  right  to  plead  to  the 
merits  of  the  action,  whether  his  defence  existed  before,  or  arose  after 
the  rendition  of  the  judgment. — Eiving  v.  Peck  ^'  Clar/c,  339 

4.  Where  evidence  h  prima  facie  inadmissible,  it  is  not  necessary  that  the 
party  objecting  to  it  should  specify  the  ground  on  which  his  objection  is 
founded;  a  general  objection  is  sufficient. — Davis  v.  The  State,      415 

5.  Whether  or  not  a  judge  is  incompetent  to  hold  the  court  in  which  he  is 
at  the  time  presiding,  is  a  question  that  cannot  be  raised  by  a  plea  in  a 
proceeding  between  the  public  and  a  third  party. — Spradiing  c^  TJioni' 
as  V.  The  Stale,  440 

6.  Where  it  becomes  necessary  to  prove  the  consideration  of  a  note,  the 
most  regular  mode  of  proceeding  is  to  introduce  the  note  in  evidence  first, 
and  then  go  on  to  show  its  consideration. — Pennington  v.  JVoodall,  085 

PRINCIPAL  AND  AGENT. 

1.  K.  &  Co.  being  indebted  by  note  to  C.  H.  &  Co.  of  New  York,  wrote  to 
them  to  "return  the  note  to  R.  S.  &  Co.,  our  agents  in  Mobile,  who  will 
pay  it  on  presentation."  The  note  was  -accordingly  remitted  to  II.  S.  & 
Co.,  who  in  return  sent  their  receipt  to  C.  II.  &  Co.,  in  which  they  pro- 
mised "  to  account"  to  them  fur  the  note.  Held — That  II.  S.  &  Co.  did 
not  thereby  become  the  agents  of  C.  II.  &  Co.,  and  could  not  discharge 
K.  &,  Co.  from  the  debt  without  a  payment  to  C.  II.  &  Co.. — Kidd  ^-Co. 
V.  CromiceV,  Haighl  Sf  Co.  G48 

2.  Proof  that  a  party  acted  as  the  agent  of  another  is  admissible,  when  ao- 
compauied  by  proof  of  other  facts  showing  a  recognition  of  the  agency,  lb. 

3.  A  court  of  equity  will  interfere  and  open  a  stated  account  between  a 
principal  and  his  agent,  where  it  is  shown  that  the  former  is  of  a  weak 
and  confiding  mind,  and  that  undue  advantage  has  been  taken  of  him. 
RemberL  Sf  Hale,  adm'rt,  v.  Brown,  667 

PRINCIPAL  AND  SECURITY. 

I.  The  principal  in  a  note  has  no  interest  in  the  subject  matter  of  an  equi- 
table set-off,  which  his  security  has  ag^iiost  the  payee. — Moore  el  als.  y, 
Moore  et  als.  631 
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PROPERTY,  VALUE  OF. 

1.  The  value  of  property  is  to  be  estimated  with  reference  to  the  advanta- 
ges or  profits  that  can  or  may  be  derived  from  it.  An  intangible  right 
or  privilege  attached  to  tangible  property  must  therefore  be  considered, 
in  estimating  the  value  of  that  with  which  it  is  connected. — SUin  v.  The 
Mayor  S^c.  of  Mobile,  234 

2.  The  value  of  an  orchard  is  to  be  estimated  with  reference  to  what  in  its 
growing  state  it  is  worth  to  the  ipremises.-Milchell el  al.y.  Billingsley,  391 

3.  The  actual  value  of  growing  timber  is  not  its  supposed  worth  to  the 
owner,  but  the  price  for  which  it  would  sell  at  the  time  in  the  neighbor- 
hood in  which  it  is  situated. — Ivey  v.  McQueen,  408 

PUBLIC  LANDS. 

1.  All  public  land  is  not  subject  to  entry,  and  a  charge  of  the  court  is  er- 
roneous, which  assumes  the  contrary. — Garnetl  v.   Yoe,  74 

RECORDS,  EXEMPLIFICATION  OF. 

1.  Where  it  is  not  made  to  appear  by  the  certificate  either  of  the  clerk  or 
judge  in  a  sister  State,  that  the  county  in  which  zhe  proceedings  were 
had  is  included  in  the  judicial  circuit  within  which  the  judge  presides, 
the  authentication  is  sufficient  to  admit  the  record  in  evidence. — Elliott 
V.  McClelland,  20ft. 

REDEMPTION,  RIGHT  OF. 

1.  A  creditor,  by  virtue  of  whose  judgment  the  land  of  the  debtor  has  been 
sold,  has  the  right  under  the  statute  to  redeem  it. — Freeman  ^*  Warren 
V.  Jordan,  500 

2.  A  creditor  by  judgment  in  a  justices'  court  of  another  State  is  not  with- 
in the  meaning  of  the  act  of  1842  to  prevent  the  sacrifice  of  real  estate,  lb, 

REMAINDER. 
See  Estates  m  Remainder. 

RIGHT  OF  PROPERTY— TRIAL  OF. 

1.  The  undivided  interest  of  a  mother  in  slaves,  bequeathed  to  herself  and 
children  jointly, — one  third  to  her  during  her  widowhood,  and  the  other 
two  thirds  to  her  children, — is  subject  to  be  sold  under  execution  at 
law. — Mcintosh  et  als.  v.  Walker,  20 

2.  When  goods  in  the  possession  of  one  who  claims  them  by  purchase  are 
levied  on  to  satisfy  a  debt  due  from  the  alleged  vendor,  proof  of  the  ex- 
istence of'thtt  debt  before  the  transfer  of  the  goods  repels  the  prima  fa- 
cie presumption  of  ownership  which  possession  raises,  and  casts  on  the 
claimant  the  burden  of  showing  that  his  purchase  was  founded  on  valu- 
able consideration — Sparks  v.  Raids,  211 

3.  A  security  in  a  claim  bond  is  not  a  party  to  the  issue  formed  to  try  the 
right  of  property,  atid  unless  it  is  affirmatively  shown  by  the  record,  that 
he  appeared  and  assented  to  it,  it  is  error  to  render  a  judgment  against 
him. — Gayle  etal.y.  Bancroft,  AdvpUr,  351 

4.  Where,  after  the  introduction  of  proof,  in  a  trial  of  the  right  of  property 
to  a  slave,  tending  to  show  possession  by  the  defendant  in  execution  for 
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tkree  years  without  demand  made  and  pursued  by  due  course -of  law,  the 
question  at  issue  is  whether  such  possession  eontinued  up  to  the  time 
when  the  lien  of  the  execution  attached,  the  defendant  having  before 
that  time  left  the  State,  it  is  admissible  to  prove  that  the  rent  of  a  house, 
occupied  l>y  the  slave,  was,  without  authority,  paid  by  a  third ;person  out 
ef  the  funds  of  the  defendant, -and  that  he,  when  informed  of  it,  ratified 
the  act. — Knox  v.  Fair^  5G3 

5.  Whether^proof  of  the  ostensible  iESolvency  of  a  defendant  in  esecutioo, 
without  evidence  of  his  ability  to  purchase  property,  notwithstanding 
such  insolvency,  is  admissible  to  show  a  motive  in  taking  the  title  to  the 
property,  purchased  by  him,  in  the  name  of  another? — .Qdere.  How- 
ever this  may  be,  with  such  ad  titional  evidence,  it  is  clearly  competent,  lb. 

6.  A  claimant  on  the  trial  of  the  right  of  property  is  not  permitted  to 
prove  title  in  a  third  person,  with  whom,  at  the  time  the  evidence  is  of- 
fered, he  has  neither  shown,  nor  proposed  to  show  any  privity. —  Thom- 
as V.  Begraffenreid,  602 

7.  In  a  trial  of  the  right  of  property,  proof,  that  ene,  through  whom  the 
claimant  has  shown  or  proposes  to  show  he  derives  title,  some  years  be- 
fore the  rendition  of  the  plaintiff's  judgment,  asserted  a  claim  to  the 
property  in  the  presence  of  the  defendant  in  execution,  and  that  he  did 
Bet  dispute  it, -is  pr<^er  to  be  left  to  the  eonsideratioa^f  the  jury,     lb, 

SEPARATE  PROPERTY  OF  MARRIED  WOMEN. 

1.  A  /  me  covert  has  the  same  control  over  her  separate  estate  as  she 
would  have  if  she  were  sole,  and  may  by  deed  convey  such  interest  at» 
she  herself  possesses. — McCroan^  Trustee,  el  als.  v.  F/'pe  el  a's.      GlU 

2.  The  remedy  in  eqjuity  againirt  the  wife,  to  charge  her  separate  e-tate  with 
the  payment  of  debts  contracted  by  her  jointly  with  her  husband,  is  in- 
dependent of  the  legal  remedy  against  the  husband,  and  may  be  resorted 
to,  although  such  legal  remedy  has  not  been  exhausted. — Bradfurif  Sf 

Wife  'V.  Greentvay,  Henry  ^  Smiifij  797 

3.  AVbere  the  deed,  by  which  property  is  settled  te  the  separate  use  of  a 
married  woman,  provides  that  she  shall  have  "  the  complete  controlof  it 
as  though  the  marnage  had  never  taken  place,"  and  contains  no  restraint 
on  a'ienation,  she  is  to  be  deemed  in  a  court  of  equity,  with  respect  to 
such  property,  as  feme  sole,  and  may,  by  her  agreement  freely  entered 
iato,  charge  it  for  the  payment  of  her  husband's  debts.  lb. 

4.  Where  the  aunual  proceeds  of  the  separate  estate  of  a  married  woman 
are  insufficient  to  discharge,  w  ithin  a  reasonable  time,  a  debt  with  which 
such  estate  is  chargeable,  the  chuncullur  way  properly  decree  a  sale  of 
the  property  itself.  lb. 

SET-OFF. 

I.  In  an  action  on  a  promiasory  nott  by  the  payee  for  the  use  of  a  honafiJc 
transferrce  from  a  prior  benc&L'ial  holder,  the  maker  cannot  set-off  a  de- 
mand againnt  the  latter,  although  the  note  wap  delivered  to  i>im  and  he 
was  the  real  owner  of  it  at  the  time  of  its  execution.— .S^^-e«,  Ex'r  c^r.  v. 
Ltwi$,  tue  ^c.  2i,&l 
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SET-OFF— CONTINUED. 

2.  The  statute  of  limitations  may  be  pleaded  to  a  set-off. — Harwell  v. 
Slefl,  Adiu'r,  "  g72 

0.  A  set  oS  bona  fide,  acquired  by  the  maker  against  tl  e  payee  of  a  notp, 
before  notice  of  its  assignment  to  a  tliird  person,  is  not  defeated  by  the 
subsequent  discharge  of  the  payee  as  a  bankrupt.  lb. 

4  An  equitable  demand  cannot  be  set-off  by  a  garnishee  in  a  court  of 
law  against  his  indebtedness  to  the  defendant. — Lojun,  Garnishee,  v. 
Shackelford,  455> 

SHERIFF  AND  DEPUTY. 

1.  A  sheriff  who,  after  a  seizure  under  attachment  of  the  goods  of  the  de- 
fendant, wrongfully  releases  the  levy  and  abandons  their  custody,  is 
guilty  of  a  malfeasance  for  which  an  action  will  lie  in  favor  of  the  plain- 
tiff.—Gr^^/i  V.  hbeil,  184 

2.  In  an  action  against  the  sheriff  for  fhe  injury  done  in  causing,  by  his 
wrongful  representations,  property  seized  by  him  under  legal  process  to 
be  sold  for  less  than  its  value,  it  is  not  necessary  to  aver  that  the  rep- 
resentations were  made  maliciously :  An  averment  that  they  were  made 
falt^ely  and  fraudulenth'  is  sufficient.  lb. 

8.  A  final  judgment  in  favor  of  a  defendant  in  attachment,  unless  super- 
seded by  writ  of  error  or  appeal,  discharges  fhe  lien  of  the  attachment, 
and  if  the  sheriff,  having  sold  and  retained  in  his  hands  the  proceeds  of 
the  goods  attached,  afterwards  and  without  notice  pays  them  over  to  the 
defendant,he  is  not  liable,  notwithshmding  the  plaintiff  may  subsequently 
sue  out  a  writ  of  error,  procure  a  reversal  of  the  jugment,  and  ultimately 
obtain  a  judgment  in  his  favor. —  Sherrod,  Clerk  v.  Davis,  Sheriff,    312 

4  The  mere  fact  that  the  sheriff,  after  levying  on  a  sufficiency  of  the  crop 
of  the  tenant  to  satisfy  the  rent,  suffers  him  to  retain  and  dispose  of  it, 
does  not  render  him  liable  in  trover  to  the  under  tenant  for  a  subsequent 
seizure  and  sale  of  the  crop,  which  he  may  have  raised  on  the  ren'ed 
premises. — Gi.vens  v.  Easley,  385 

5.  A  deputy  sheriff  is  not  liable  to  a  plaintiff  in  attachment  for  failing  to 
require  sufficient  security  on  fhe  replevy  bond  taken  by  him  fur  goods 
seized  under  the  attachment. — Pond  v.  Vanderveer,  426 

C.  A  sheriff  cannot  be  held  liable  for  failing  to  make  the  money  on  an  exe- 
cution, if  the  defendant,  during  the  time  the  execution  was  in  the  sher- 
iff's hands,  had  no  property  in  his  posset-sion,  unless  it  be  shown  that  he. 
was  the  owner  of  property,  which  could  have  been  levied  on,  and  of 
which  the  sheriff  had  notice ;  but  if  the  defendant,  during  such  time,  was 
in  the  possession  of  property,  and  the  sheriff,  without  resorting  to  the 
fiteps  necessary  to  protect  himself  from  liability,  returns  the  execution 
unsatis^fied,  he  assumes  the  burden  of  showing  that  the  property  was 
not  subject  to  the  execution,  and  unless  he  does  so,  must  be  held  liable- 
.to  the  plaintiff. —  T'^e  Governor,  use  S^r..  v.  Campbell  et  als.  5G6 

7.  The  act  of  1819,  so  far  as  it  imposes  a  penalty  on  sheriffs  for  failing  to 
return  executions  placed  in  their  hands,  is  repealed  by  the  act  of  the  3d 
March  1848,  and  the  penalty  imposed  by  the  former  act,  though  incurred 
before  its  repeal,  can  no  lonsrer  be  recovered  — Brovghlon  et  al.  v.  The 
jB-ranch  B'lcat  Mobile,  .828 
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SLAVES  AND  FREE  PERSONS  OF  COLOR. 

1.  The  person  apprehending  a  runaway  slave  is  entitled  to  the  reward  pre- 
scribed by  the  statute  so  soon  as  he  carries  him  before  a  justice  of  the 
peace. — Drmc  v.  Riikt,  25 

2.  In  an  action  against  tlie  owner  to  recover  the  reward  prescribed  by 
statute  for  apprehending  and  carrying  a  runaway  slave  before  a  justice, 
no  previous  demand  need  be  proven.  76. 

3.  A  person  of  color  in  this  State  is  presumed  to  be  a  slave. — Field  T.  Mil- 
ly  Walker  et  als.  80 

4.  An  issue  of  freedom  vd  non  cannot  be  tried  on  habeas  corpus  sued  out 
at  the  instance  of  one,  who  is  held  and  claimed  as  a  slave.  lb. 

5.  The  issue  of  a  female  slave,  born  during  the  continuance  of  a  life  estate, 
belong  to  Ihe  remainder-man,  upon  its  termination. — Strong^s  Ex'rs  v. 
Brewer,  706 

STATUTES,  CONSTRUCTION  OF. 

2.  The  statute  (Clay's  Dig.  316,  |  25,)  which  declares  that  "in  all  actions 
to  recover  damages  for  torts,  the  plaintiff  shall  recover  no  more  costs 
than  damages,  where  such  damages  do  not  exceed  five  dollars,"  does  not 
authorise  the  court  in  such  ca$e  to  render  judgment  against  him  for  the 
residue  of  the  costs. — Iveij  v.  McQueen,  408 

2.  The  proviso  to  the  eighth  section  of  the  act  of  the  14th  Dec.  1819,  rela- 
tive to  the  alternation  of  the  Judges  of  the  Circuit  Courts,  is  directory 
merely  and  does  not  deprive  them  of  the  power  to  hold  successive  courts 
in  any  one  or  more  of  the  counties  of  their  respective  circuits. — Sprad' 
Um;  4'  Tkouias  v.  The  State,  440 

3.  The  press  and  type  of  a  practical  printer,  which  are  necessarily  used  by 
him  and  his  journeymen  in  the  publication  of  a  weekly  newspaper,  are 
tools  or  implements  of  trade  within  the  meaning  of  the  statute  exempt- 
ing certain  articles  from  levy  and  sale  under  execution. — Sallee  v.  Wat' 
ers,  482 

4.  But  the  paper  and  ink  employed  by  a  printer  in  bis  business  are  rather 
to  be  considered  as  stock  in  trade,  and  do  not  come  within  the  purview 
of  the  statute.  lb. 

5.  The  relation  of  parent  and  child,  or  husband  and  wife,  with  its  conse- 
quent condition  of  dependence,  is  sufficient  to  constitute  a  family  within 
the  naeaning  of  the  statute,  although  the  members  of  it  may  not  live  to- 
gether or  under  the  same  roof.  lb. 

6.  The  Criminal  Court  of  Mobile  has  no  jurisdiction  of  the  offenses  created 
by  the  98th  section  of  the  Revenue  Act  of  Oih  March  1848. — Rossetl  v. 
The  Slate,  496 

7.  A  creditor,  by  virtue  of  whose  judgnient  the  land  of  the  debtor  has  been 
sold,  ban  the  right  under  the  statute  to  redeem  it. — Fnewan  A*  Worrrn 
V.  Joidnn,  500 

8.  A  creditor  by  judgment  in  a  justices'  court  of  another  State  is  not  with- 
in the  meaning  of  the  act  of  1842  to  prevent  the  sacrifice  of  real  estate,  lb. 

9.  The  design  of  the  act  of  1839,  prescribing  the  mode  of  proceeding  against 
a  collector  for  failing  to  collect  and  pay  over  the  county  taxes,  was  to 
give  a  Rummury  remedy  against  him,  and  Anyone  or  more  uf  hi«  sureties. 
Boring  el  alt.  T.  Williams,  Treat'r,  510 
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STATOTES,  CONSTRDCTiON  OF— continued. 

10.  The  provision  in  said  act  that  the  Judge  of  the  County  Court  shall  hold 
a  special  term  to  try  such  collector  within  twenty  days  after  his  default 
18  directory  merely,  and  docs  not  prevent  the  judge  from  proceeding  in 
the  mode  pointed  out  at  any  time  afterwards.  lb. 

11.  Where  by  an  act  of  the  Legislature  it  is  made  lawful  for  the  commis- 
sioners' court  of  roads  and  revenue  to  impose  such  tax,  in  addition  to  that 
levi«d  for  county  purposes,  as  may  be  necessary  to  pay  such  sum  of  mo- 
ney as  commissioners  appointed  to  contract  for  the  erection  of  county 
buildings  had,  in  the  discharge  of  that  duty,  rendered  themselves  liable  to 
pay,  the  latter  have  a  legal  right  to  require  said  court  to  levy  and  collect 
a  tax  sufficient  to  discharge  any  liability  that  they  may  have  thus  incur- 
red. ThiP  words  "it  shall  be  lawful,"  when  used  in  a  statute,  are  pe- 
remptory, in  those  cases  in  which  the  public  or  individuals  have  a  right, 
de  jure,  that  the  powers  coofered  shall  be  exercised. —  Tan^r  v.  Tlu 
Comm'Ts'  Ct.  of  Tallapoosa,  527 

12  The  5th  section  of  the  act  of  1830,  which  provides  that  no  licensed  toll 
bridge  or  ferry  sliall  be  established  on  the  same  watercourse,  within  tw<i 
miles,  by  water,  of  any  toll  bridge  or  ferry  already  established,  was  in- 
tended to  limit  the  power  of  the  commissioners'  court,  and  not  to  enlarge 
the  privilege  of  wrong-doers. — Harrdl  Sf  Crofi  v.  Ellnoorth  et  als.    576 

13.  Under  the  proviso  to  the  1st  section  of  the  act  of  1839,  relative  to  the 
establishment  of  toll  bridges  &c.,  any  person  may  establish  a  private 
bridge,  but  it  must  be  limited  to  his  own  use.  lb. 

14.  The  act  of  31st  January  1846,  for  the  relief  of  married  women,  does 
not  invest  the  wife  with  a  separate  estate  in  the  property  possessed  by 
her  at  the  time  of  the  marriage,  but  the  legal  title  by  the  marriage  vests 
in  the  husband,  subject  alone  to  the  payment  of  her  debts  contracted 
before,  and  of  his  contracted  during  the  coverture. — Maynard  v.  Wil- 
liams, adrrHr,  et  als.  676 

15.  The  proviso  to  the  first  section  of  the  act  of  limitations  of  1843  was  in- 
tended solely  to  prevent  its  retrospective  operation,  in  cases  where  lands 
had  theretofore  been  sold  under  the  decree  of  a  court  of  chancery,  to  sat- 
isfy a  mortgage,  deed  of  trust,  or  other  incumbrance,  and  does  not  afiFect 
in  any  way  the  second  section  of  the  act. — Cox  v.  Davis,  714 

16.  A  penalty  given  by  statiite,  although  incurred  before,  cannot  be  recov- 
ered after  the  repeal  of  the  statute,  unless  provision  is  made  in  the  repealing 
act  saving  the  right  to  do  so. — Brougklx>n  et  al.  v.  Br.  Bank  at  Mobile,82S 

17.  The  act  of  1819,  so  far  as  it  imposes  a  penalty  on  sheriffs  for  failing  to 
return  executions  placed  in  their  hands,  is  repealed  by  the  act  of  the  3d 
Jlarch  1848,  and  the  penalty  imposed  by  the  former  act,  though  incurred 
before  its  repeal,  can  no  longer  be  recovered.  IB. 

^MMARY  PROCEEDINGS, 

1.  The  penalties  to  which  coroners  are  subjected  by  the  act  of  1833,  for 
defaults  in  the  execution  of  process,  may  be  recovered  in  the  summary 
mode  pointed  out  by  the  act  of  1807.  The  latter  act,  so  far  as  it  pre- 
scribes the  remedy  and  mode  of  proceeding,  is  not  repealed  by  the  for- 
■aer. — Patterson  v.  Gaston,  223 

See  CoBPORATioN,  1,  2, 3,  5, 
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SURETIES. 

1.  Where  the  name  of  P.,  one  of  several  intended  sureties,  is  afBxed  to  a 
bond  under  an  authority  which  the  other  sureties  have  at  the  time  an 
opportunity  of  examining,  and  all  is  done  that  was  contemplated  to  ren- 
der the  bond  effectual,  in  the  absence  of  fraud,  they  cannot  claim  ex- 
emption from  liability,  because  the  authority  is  defective  and  insuflBcient 
to  bind  P. — McLure  el  als.  Colclovgh  el  als,  89 

2.  A  security  in  a  claim  bond  is  not  a  party  to  the  issue  formed  to  try  the 
right  of  property,  and  unless  it  is  affirmatively  shown  by  the  record,  that 
he  appeared  and  assented  to  it,  it  is  error  to  render  a  judgment  against 
him. — Gayle  el  aJ.  v.  Bancroft,  adnCr,  351 

3.  A  bond  given  in  conformity  with  the  statute  (Clay's  Dig.  213,  \  62,)  for 
the  trial  of  the  right  of  property,  binds  the  security  in  the  event  of  its 
condemnation  for  the  costs  of  the  trial,  although  the  claim  may  not  have 
been  put  in  for  delay. — Roberlt^on,  use  &c.  v.  Palterson,  407 

4.  If  a  security  in  good  faith  assumes  the  payment  of  the  debt,  on  which 
'    he  is  liable,  it  is  a  valid  consideration  for  a  deed  of  trust  executed  to  him 

by  his  principal. — Pennivglon  r.  Woodall,  685 

5.  To  auihorise  a  recovery  against  the  securities  of  a  Clerk  for  a  breach  of 
the  condition  of  his  official  bond,  the  plaintiff  raiist  show  not  only  the 
breach,  but  an  injury  or  damage  resulting  to  him  therefrom. — Brooks  et 
al.  V.  The  Governor,  use  &c.  806 

6.  The  securities  of  a  Clerk  of  the  County  Court  are  not  liable  for  the  pen- 
alty imposed  by  the  statute  on  their  principal,  for  issuing  a  license  to 
marry  a  female  under  the  age  of  eighteen,  without  the  consent  of  her 
parent  or  guardian.  lb. 

TAX  ASSESSORS. 

1.  The  Assessors  appointed  under  the  Revenue  Act  of  6th  March  1848  ore 
entitled  to  commissions  on  the  taxes  collected  for  the  use  of  their  respec- 
tive counties. — Dunklin  v.  Gnfford,  814 

TAX  COLLECTOR  AND  SECURITIES. 

1.  A  proceeding  under  the  act  of  1839  against  a  delinquent  tax  collector 
is  properly  instituted  in  the  name  of  the  county  treasurer. — Boring  el 
als.  V.  Williams,  Treas'r,  510 

2.  A  collector,  who  has  proceeded  under  an  assessment  to  collect  the  taxeH, 
cannot  refuse  to  pay  them  over,  because  the  assessment  may  have  been 
illegal  or  irregular — it  not  appearing  that  he  ha<«  received  notice  not  to 
do  so  from  any  one  asserting  an  adverse  claim.  76. 

3.  The  answer  of  a  collector  to  a  bill  of  discovery,  filed  by  his  securities 
against  him  and  the  county  treasurer,  is  not  admissible  as  evidence  for 
the  securities  in  a  proceeding  against  tLem  and  the  collector  fur  his  fail- 
ure tu  collect  and  pay  over  the  county  taxes.  lb. 

4.  >V  here  a  collector  of  taxes  holds  the  office  for  two  successive  years,  and 
gives  bonds  with  different  securities,  the  treasurer  cannot,  even  with  the 
concurrence  of  the  collector,  appropriate  money,  which  he  knows  has 
been  collected  on  the  assessment  of  one  year,  to  the  discbarge  of  <i  bal- 
ance due  on  the  other,  without  the  aMent  of  the  sureties,  w  hose  ri^^hts 
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TAX-COLLECTOR,  &c.— continued. 
ara  to  be  prejudiced-    Such  a  case  presents  an  exception  to  the  general 
rule  applicable  to  the  appropriation  of  payments.  lb. 

5.  A  collector  is  not  bound  to  collect  a  tax  that  has  been  assessed  under 
an  unconstitutional  ast,  and  cannot  be  made  liable  if  he  fail  to  do  so.  lb. 
See  Constitutional  Law,  3,  4. 

Statutes,  &c.  9,  10. 

TAXATION,  POWER  OF. 

1.  The  power  of  taxation  is  essential  to  the  existence  of  all  governments, 
however  limited  their  powers,  and  its  surrender  is  never  to  be  presumed, 
unless  the  intention  to  do  so  clearly  appears. — Slein  v.  The  Mayor  ^v. 
of  Mobile,  234 

2.  The  value  of  property  is  to  be  estimated  with  reference  to  the  advan- 
tages or  profits  that  can  or  may  be  derived  from  it.  An  intangible  right 
or  privilege  attached  to  tangible  property  must  therefore  be  considered, 
in  estimating  the  value  of  that  with  which  it  is  conaected.  Jb. 

TENANTS  IN  COMMON. 

1.  A  contract  with  the  owner,  by  which  the  occupant  agrees  to  cultivate 
and  divide  with  him  equally  the  products  of  his  farm,  creates  between 
them  a  tenancy  in  common  in  the  products — one  of  the  essential  attributes 
of  which  is  unity  of  possession. —  Tliompson  v.  Mawhinney  ^-  Smiih,  362 

2.  Mere  authority  given  by  one  tenant  in  common  to  another  to  sell  the 
joint  property  does  not  divest  the  former  of  the  right  to  its  possession, 
nor  exempt  it  from  levy  and  sale  under  execution  against  him.  lb. 

3.  A  contract,  by  which  the  owner  of  a  farm  agrees  to  give  to  his  overseer 
a  portion  of  the  products  for  his  services,  creates  between  them  a  tenancy 
in  common  in  the  products. — Stroiher^s  Atiirir  v.  Butler,  733 

4.  If  one  tenant  in  common,  having  the  management  of  the  joint  interest, 
employ  his  son,  then  under  his  control  and  a  member  of  his  family,  in 
and  about  the  common  business,  with  the  knowledge  of,  and  without  ob- 
jection from  his  co-tenant,  it  is  a  circumstance  tending  to  show  a  con- 
tract between  them  for  the  services  of  the  son ;  and  the  presumption  of 
a  contract  would  be  the  more  reasonable,  if  the  business  actually  required 
such  services.  .  lb. 

6.  One  tenant  in  common  may  maintain  assumpsit  against  the  other  to  re- 
cover contribution  fur  services,  rendered  by  the  former  in  and  about  their 
common  business,  in  pursuance  of  a  contract  or  agreement  between  them 
for  such  services.  lb. 

TLMBER. 

1.  The  actual  value  of  growing  timber  is  not  its  supposed  worth  to  the 
owner,  but  the  price  for  which  it  would  sell  at  the  time  in  the  neighbor- 
hood in  which  it  is  situated. — Ivey  v.  McQueen,  408 

ITIESPASS,  ACTION  OF. 

1.  In  an  action  of  trespass  quare  clausumfregii,  exemplary  damages  may 
be  given,  where  the  tortious  act  is  attended  with  circumstances  of  aggra- 
vation.— Mitchell  et  al.  v.  BilUngsley,  391 
See  Contract  and  Agreement,  5. 
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TROVER. 

1.  To  authorise  a  recovery  in  an  action  of  trover,  it  is  essential  that  the 
plaintifiF  should  prove  either  a  general  or  special  property  in  himself. — 
Ktmp  V.  Thompson,  9 

2.  A  conversion  of  property  by  two  gives  the  owner  &  joint  cause  of  action 
against  them,  within  the  meaning  of  the  statute  of  1807,  and  if  they  live 
in  different  counties,  he  may  sue  both  in  the  county  in  which  either  re- 
sides.—  Williamson  SfArringlon  v.  Howell  el  al.  830 

TRUSTEE. 

1.  Until  the  trusts  of  a  deed  are  executed,  the  legal  title  continues  in  the 
trustee,  and  at  law  he  may  recover  the  property  from  the  cestui  que  (rust, 
unless  the  deed  contains  a  stipulation  that  the  possession  shall  remain 
with  the  latter.  —  Gunn,  trvstee,  v.  Barrozo,  743 

See  Marriage  and  Marriage  Settlements,  2. 

USURY. 

1.  A  contract,  by  which  the  endorsee  of  a  valid  bill  or  other  chose  in  action 
assigns  it  in  exchange  for  a  debt  of  less  amount,  is  not  usurious,  unless 
intended  as  a  device  to  evade  the  statute ;  nor  can  such  a  transaction  in 
legal  parlance  be  considered  a  discount  of  the  bill. — Sallmarsli  v.  P.  Sf 
M.  Bank  of  Mobile,  761 

2.  The  amount  of  the  recovery  on  a  usurious  contract  is  limited  by  the  Act 
of  1834  to  the  principal  sum  loaned  or  advanced,  and  interest  on  that 
sum  cannot  be  allowed.  lb. 

3.  A  charge  by  a  commission  merchant  of  five  per  cent.  In  addition  to  legal 
interest,  for  accepting  and  advancing  the  money  to  pay  bills  or  drafts 
drawn  on  him  hy  his  customers,  if  intended  merely  as  a  fair  ccmpensa- 
tion  for  the  risk,  trouble,  and  expense  incurred,  is  not  usurious ;  but  whc> 
ther  such  chirge  is  so  intended,  or  whether  it  is  designed  as  a  cover  for 
usury,  is  a  question  for  the  duterminatioa  of  the  jury. — Brown  v.  Hat' 
rison  S^'  Robinson^  <  74 

VARIANCE. 
Sec  Evidence,  3. 

VENDOR  AND  VENDEE. 

1.  If  a  party,  who  has  bound  himself  to  execute  title  to  land^o  soon  as 
he  can  obtain  it,  neglects  fur  more  than  two  years  to  make  an  effiirt  to 
procure  the  title,  it  is  prima  facie  a  breach  of  the  condition  of  his  bond. 
—OarncU  v.  Yoe,  74 

2.  TliC  refusal  of  the  vendor  to  convey  the  land  in  accordance  with  the 
stipulations  of  his  contract,  is  a  breach  of  the  cundiiion  of  the  bend,  not- 
withstanding the  vendee  has  not  presented  him  a  deed  to  execute.      Jh. 

3.  Where  a  vendor,  who  has  bound  himself  to  execute  title  to  land  so  sSbo 
as  he  can  obtain  it,  neglects  for  more  than  two  years  to  procure  the  titio, 
in  an  action  on  his  b<md,  it  is  incumbent  on  him  to  show  that  be  ooold 
not,  with  reasonable  diligence,  have  obtained  the  title.  Jb. 

4.  A  bona  fide  purchaser  from  one  who  has  but  a  life  estate  infVchattel 
acquircB  no  greater  interest  than  his  vendor  had. — Lyde  el  ah.  v.  ToyloT 
el  als,  27U 
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VENDOR  AND  VENDEE— continued. 

5.  "Where  a  vendor  by  hia  bond  undertakes  to  make  title  to  land  in  a  rea- 
sonable time,  the  vendee  is  bound  to  prepare  and  tender  a  deed,  and  hia 
eviction  by  the  vendor  under  a  recovery  in  ejectment  will  not  dispenee 
with  its  performance. — Johnson  Sf  Wife  v.  Collins,  318 

6.  The  inability  of  a  vendor  to  make  title  in  accordance  with  the  condition 
of  hia  bond  ia  sufficient  to  excuse  the  vendee  from  preparing  and  ten- 
dering him  a  deed.  2b. 

7.  A  vendee  of  land,  with  no  other  title  than  that  confered  by  the  bond  of 
his  vendor,  cannot  recover  i«  ejectment  against  one  who  has  subse- 
quently acquired  the  legal  title. —  Trammell  \.  Simmons,      .  411 

8.  A  vendor  who  retains  the  legal  title  and  a  lien  for  the  purchase  money 
has  buch  an  interest  in  the  land  as  is  the  subject  of  mortgage,  and  a 
purchaser  under  a  decree  of  foreclosure  acquires,  as  against  the  vendor 
and  his  mortgagee,  all  the  title  which  the  vendor  had.  lb. 
See  Chancery,  7. — Pleading  at  Law,  8. 

VERDICT. 

1.  The  crime  of  murder  being  divided  by  the  penal  code  into  two  grades, 
with  difiFerent  punishments,  it  is  necessary,  on  the  conviction  of  a  pri- 
soner for  that  offence,  that  the  verdict  of  the  jury  should  ascertain  the 
degree,  otherwise  no  judgment  can  be  pronounced  upon  it.  That  the 
murder  was  committed  by  means  of  poison  can  make  no  difference. — 
Johnson  v.  The  Slate,  618 

WATER  PRIVILEGES. 

1.  The  right  of  a  person  to  the  enjoyment  of  a  water  privilege,  of  which 
he  is  in  the  quiet  use  or  possession,  cannot  be  questioned  by  one  who 
shows  no  adverse  claim. — Hoioard  v.  Ingersoll,  781 

WILLS,  AND  PROBATE  OF. 

1.  In  a  proceeding  to  try  the  validity  of  a  will,  which  gives  to  the  widow 
of  the  deceased  a  larger  portion  of  the  estate  than  she  would  be  entitled 
to  under  the  statute  of  distribution,  her  heirs,  she  being  dead,  are 
competent  witnesses  to  defeat,  but  not  to  sustain  the  will. — Roberts, 
Ei'r.  V.  Trawick  el  als.  55 

2  The  declarations  of  a  testator,  made  two  or  three  weeks  before  the  exe- 
cution of  the  will,  are  admissible  evidence  to  prove  fraud  or  undue  in- 
fluence in  its  procurement.  lb. 

3.  Where  the  validity  of  a  will  is  impeached  for  fraud  or  undue  influence, 
the  declarations  of  the  testator,  made  at  the  distance  of  ten,  and  repeated 
five  years  anterior  to  its  execution,  tending  to  show  a  fixed  and  settled 
purpose  to  make  a  will  similar  to  the  one  in  controversy,  are  admissible 
iu  evidence  to  rebut  the  idea  that  it  was  procured  fraudufentiy,  or  by  the 
over-persuasion  of  others.  lb. 

4.  A  person,  possessed  of  sufBcient  capacity  to  attend  to  hie  ordinary  busi- 
ness, is  capableof  making  a  valid  will. — Coleman  v.  Roberlson's  Kx'rs,  84 

5.  If  a  testator  be  of  sound  mind,  and  the  will  is  not  procured  by  fraud  or 
the  exercise  of  undue  influence,  he  may  make  such  di.^position  of  his 
pr-''p3-  ty  as  partiality,  pride  or  caprice- may  dictate.  Jb. 
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WILLS,   &C.-M;ONTINrED. 

6.  The  capacity  requisite  to  make  a  Talid  will  or  contract  is  preciselj  the 
same.  lb. 

7.  A  testator,  after  proTiding  for  bis  wife,  mates  the  foilowing  bequest : — 
"  It  is  ray  will  and  intention  to  give  and  bequeath  the  residue  of  my 
estate,  both  real  and  personal.  i»  the  manner  and  form  hereinafter  spe- 
cified, to-wit,  to  my  dear  children,  and  to  my  grand-children,  as  follows  r 
to  my  daughter  B.  D."  &c.  He  thea  directs  his  execotors  to  keep  bis 
estate  together  until  the  death  of  his  wife,  and  to  give  his  younger  chil- 
dren, when  they  respectively  reach  the«age  of  twenty-one  or  marry,  as 
much  property  as  he  had  advanced  to  bis  other  children  on  their  mar- 
riage or  majority — to  make  annual  divisions  of  the  proceeds  of  the  crops, 
after  deducting  what  may  be  necessary  for  the  support  of  his  wife  and 
the  support  and  education  of  his  younger  children,  among  his  children 
who  are  married  or  of  full  age,  to  be  accounted  for  by  them  on  the  final 
division,  and  on  such  final  division  to  "reimburse"  the  younger  children, 
who  have  not  received  the  benefit  of  these  dividends,  "  their  proportion 
with  interest," — and  upon  the  death  of  bis  wife  to  divide  all  the  property 
equally  among  his  children  and  grand-children  in  the  manner  already 
provided,  &c.    Held — 

1.  That  the  legacies  vested  at  the  testator's  death,  although  their  full 
enjuyment  was  postponed  until  the  death  of  his  wife. 

2.  That  in  taking  the  account  on  a  final  division,  the  younger  children 
respectively,  or  their  representatives,  are  entitled  to  an  allowance  for 
Buch  necessary  expenses  as  they  have  actually  paid  or  become  liable 
to  pay  for  their  support  and  education  during  minority,  or  before  their 
marriage. — Savage,  Admr'x,  r.  Benham,  Adm'r,  et  als.  1 19 

8.  Where  the  payment  of  a  legacy  is  made  to  depend  on  the  estate  being 
worth  a  spedfied  amount  after  the  debts  are  paid,  the  point  of  time  at 
which  the  value  of  the  estate  ie  to  be  ascertained  is  not  that  of  the  testa* 
tor's  death  or  of  the  probate  of  bis  will,  but  that  at  which  the  assets  are 
applied  in  due  course  of  administration  to  their  proper  objects  in  con- 
formity with  the  directions  of  the  wUl. — Kirlcman,  eiV,  et  al.  v.  Mason 
et  ats.  134 

9.  If  the  payment  of  a  legacy  is  made  to  depend  on  the  condition  that  the 
estate  in  the  hands  of  the  executor  is  worth  a  specified  amoant  after  the 
debts  are  paid,  the  distributive  share  which  is  allotted  to  the  widow,  in 
consicqucnce  of  her  dissent  from  the  will,  is  not  to  be  taken  into  the  esti- 
mate in  ascertaining  the  value  of  the  estate.  Jb. 

10.  Where  a  legacy  is  given  to  the  wife  for  life,  with  remainder  over,  and  the 
wife  dies  before  the  testator,  the  remainder  does  not  lapse,  but  takes  ef- 
fect upon  the  death  of  the  testator. — Billitigstey  el  uls.  v.  Harris  el  al,, 
ex'rs,  214 

J 1.  A  will  of  real  and  personal  property  in  this  State,  executed  in  a  foreign 
domicil,  may  be  admitted  to  probate  here,  although  it  has  not  been  proven 
and  recorded  in  the  place  of  the  testator's  domicil.  The  statute  (Clay's 
Dig.  598,  \  12)  was  intended  to  enlarge,  not  ko  restrain,  the  juribdietion 
of  our  courts. —  Vamer,  ex'r,  v.  Bi  vil  el  al.  28G 

12.  Tbe  testamentary  disposition  of  real  property  being  governed  by  the 
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law  of  the  place  where  it  ia  situated,  and  that  of  personal  property  by 

the  law  of  the  testator's  domicil,  its  validity,  in  respect  to  the  capacity 
of  the  testator  and  the  formalities  necessary  to  give  it  effect,  must  be 
tested  by  the  law  of  these  respective  jurisdictions.  lb. 

13.  The  rule,  which  sacrifices  the  former  of  two  contradictory  clauses  in  a 
will  to  the  latter,  is  never  applied  except  on  the  failure  of  every  attempt 
to  reconcile  them. —  Walker  el  at.  by  Guard' v,  v.  Walker,  Ex'r,        396 

14.  The  local  order  of  a  will  will  be  disregarded  and  its  provisions  trans> 
posed,  if  thereby  every  part  can  bo  rendered  consistent  and  effectual,  lb. 

15  A  legacy  to  a  grandchild  payable  at  a  future  day  does  not  bear  interest 
until  after  it  is  payable.  Whether  when  tho  time  of  payment  arrives 
the  legatee  is  entitled  to   the  interest  that  has  accrued — Q  ere  ?    lb. 

16.  A  bequest,  by  which  pro|)ei;J;y  is  given  to  a  trustee,  on  the  trust,  that 
he  shall  employ  it  in  such  manner  as  may  be  most  beneficial  to  M  M.,  a 
married  woman,  and  annually  pay  over  to  her  the  net  profits  thereof  for 
the  sole  and  separate  use  and  maintenance  of  her  and  her  children,  du- 
ring her  natural  life,  and  that  at  her  death  the  property  shall  be  equally 
divided  among  such  of  her  cliildren  as  may  be  then  living,  vest-i  the  en- 
tire life  estate  in  M.  M.  alone.  The  words,  for  the  sole  and  separate  use 
and  maintenance  of  her  and  her  children,  do  not  manifest  an  intention 
to  limit  the  quantity  of  the  legacy,  but  merely  show  the  motive  of  the 
bequest. — M'Croany  trustee,  el  aLs.  v.  Pvjjc  el  als.  612 

See  Executory  Devise,  1. 

WITNESS. 

1.  In  a  proceeding  to  try  the  validity  of  a  will,  which  gives  to  the  widow 
of  the  deceased  a  larger  portion  of  the  estate  than  she  would  be  entitled 
to  under  the  statute  of  distribution,  her  heirs,  she  being  dead,  are  com- 
petent witnesses  to  defeat,  but  not  to  sustain  the  will. — Roberts,  cx'r,  v. 
Trawick  el  als,  55 

2.  In  an  action  against  J.  to  charge  him  as  a  joint  owner  with  M.  of  a 
steamboat,  the  latter  is  not  a  competent  witness  to  prove  the  fact  of  joint 
ownership. — Aston  v.  Jemison,  51 

3.  On  the  trial  of  a  slave  for  a  capital  offence,  the  /master  is  a  competent 
witness  fur  him. — Spence,  a  slave,  v.  7%e  Stale,  192 

4.  One  distributee  of  an  estate,  who  after  division  has  sold  his  portion  to 
another,  may  by  release  be  made  a  competent  witness  for  the  latter  in 
a  controversy  involving  the  title  to  the  property. — Dent  v.  For  [wood,  242 

5.  A  witness,  whose  interes^t  is  made  to  appear  otherwise  than  by  the  ex- 
amination of  the  opposite  party,  is  incompetent  to  prove  that  he  has 
been  released.  lb. 

6.  A  security  on  the  a^Jministration  bond  is  not  a  competent  witness  for 
the  administrator  on  the  settlement  of  his  accounts. — M  'Creeliss'  Dist. 
V.  Hinkle,  adrrCr,  459 

7.  In  an  action  against  J.  D.  to  charge  him,  as  a  partner,  for  goods  sold  to 
the  firm  of  D.  D.  &  Co.,  D.  D.,  whose  liability  is  admitted,  is  not  a  com- 
petent witness  to  prove  the  sale  and  delivery  of  the  goods,  unless  it  be 
first  shown  or  proposed  to  be  shown  by  aliunde  proof,  that  J.  D.  was  a 
member  of  said  firm. — Dickson  v.  Co'liv,  Bnlker  ^*  Co.  635 
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